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Concession agreements are a useful instrument for governments to attract private
participation in public infrastructure projects. Under a concession, a government or a
state-owned entity awards a private party (the concessionaire) the exclusive right to use or
exploit state-owned assets or to develop new ones, for the life of the concession. In return, the
concessionaire is responsible for making investments and developing new infrastructure.
The concessionaire is often remunerated based on regulated tariffs charged to end users,
for the term of the concession, giving investors a long-term view of the project's revenue
streams.

The stability and predictability in revenues that concession assets offer, together with the
capital-intensive nature of these projects, makes them well-suited for raising substantial
amounts of long-term debt to finance the project. However, these projects are also vulnerable
to governmental measures that affect projected revenue streams. This is aggravated by the
nature of the financing structures that are often put in place, where the concessionaire is
a shell entity incorporated in the host state, with no assets, no income and no previous
operating history. The concessionaire acts as a hub for contractual and other activities
associated with the project, and it is owned or controlled by a combination of foreign and
domestic investors or sponsors that lead the negotiations with the host government and
decide the overall structure of the deal. It is also the often the case that the project financing
is ‘non-recourse', meaning that there is no recourse to the shareholders' assets beyond their
equity stake in the concessionaire, with the service of debt being almost entirely based on
the stability and predictability of the concessionaire's revenue streams rather than on the
overall creditworthiness of the sponsors.

It is, therefore, not surprising that infrastructure projects under a concession are particularly
vulnerable to changes in the terms of the concession or the applicablq regulatory regime.
In response to these risks, international investment agreements (lIAs) provide qualifying
investors a number of substantive protectionséamd the right to bring claims against the host
state through binding international arbitration. This article focuses on recent trends on the
application of these rights in investment disputes involving concession contracts.

RELEVANT JURISDICTIONAL ISSUES

The scope of application of IlAs is limited to qualifying investors and their investments, as
defined in the treaty. llAs protect investors that are nationals (natural persons and legal
entities) of the other contracting state.

The nationality of legal entities is often defined by the ‘seat’, ‘place of effective management'
or place of ‘substantial business activities'. Certain treaties also treat locally incorporated
entities that are owned orcontrolled by nationals of the other contract state as qualifying
investors under the treaty. The type of protected investments include almost every kind of
asset, including moveable and immoveable property, property rights, liens, pledges, shares,
stocks and debentures of companies, claims to money or performance under a contract
having financial value, or concessions or licences granted under public law or contract.

As noted above, foreign investors often hold a direct or indirect stake in the concessionaire,
a locally incorporated company that owns and operates the underlying business. When a
government adopts measures that affect the concession and a foreign investor brings treaty
claims against the host state as a result of those measures, two jurisdictional issues are
often at issue: (i) whether the foreign shareholder has standing to bring treaty claims for
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measures addressed to the concessionaire or the concessionaire's rights or assets; and (i)
whether the local company has standing to bring treaty claims.

A foreign investor's standing to bring treaty claims against the host state for actions affecting
e local company in which it invested is well established in international investment law.-
Notably, IlAs usually define ‘investment' broadly as encompassing every kind of asset

owned or controlled, directly or indirectly, by a qualifying investor, including different forms

of participation in a local company. In investment treaty arbitration, this protgction has also
been extended to indirect shareholding through an intermediate company. For example,
in Azurix v Argentina, the claimant held an indirect shareholding interest in an Argentinian
entity that had entered into a concession agreement with the government and was ultimately
impacted by government measures. Argentina argued6that the relevant investment was
limited to the claimant's shares in the concessionaire. The tribunal, however, found that

‘provided the direct or indirect ownership or control is established, righ}s under a contract

held by a local company constitute an investment protected by the BIT!

More recently, in RREEF v Spain, an ICSID tribunal confirmed that a shareholder can claim
in its own right for damages suffered by the local company. The claimants held a stake
in Spanish entities that owned and operated various concentrated solar power (CSP)
generation plants in Spain, enjoying a regulated feed-in tariff (FIT) for the electricity produced
during the operational life of the plants. RREEF brought claims against Spain under the
Energy Charter Treaty (ECT) when Spain withdrew the FIT regime on which RREEF had relied
at the time of investing. Spain argued that RREEF could not claim damages suffered by
the Spanish entities that owned the CSP plants, as this would be contrary to the general
international law principle, endorsed in Barcelona Traction, precluding claims for reflective
losses or harm suffered by the company in which the foreign investor holds shares. Relying
on the view of other investment treaty tribunals, the RREEF tribunal noted that although
Spain's measures were addressed to and involved rights of the local entities, RREEF still had
standing to gring ECT claims against Spain in order to protect its interests in a qualifying
investment. Citing RosInvestCo v Russia, the RREEF tribunal noted that under ‘modern
investment treaty arbitration. .. a shareholdercan. .. claim protection in respect of measures
that directly affect shares in their own right' and can ‘also claim prote%ion for the effect on
its shares by measures of the host state taken against the company'.

A separate issue is whether a locally incorporated entity has standing to bring treaty
claims on its own behalf when it is owned or controlled by foreign investors. The
ICSID Convention expreﬁly allows locally incorporated entities to appear as claimants in
arbitration proceedings, as long as the respondent state has consented to it (typically
under the applicable I1A). Allowing the locally incorporated entity to bring claims on its own
behalf has certain advantages for the investor. It allows the locally incorporated entity to
claim all damages suffered as a result of the disputed measures, irrespective of the foreign
shareholders' interest. Furthermore, naming the local entity as a claimant addresses any
potential objection by the respondent state that the foreign shareholder, not being the direct
holder of rights held % the local entity, does not have standing to claim for measures
affecting those rights.

THE UMBRELLA CLAUSE

Under international law, ‘a violation of a contract entered irq% by a State with an investor of
another State, is not, by itself, a violation of international law,  unless an lIA applies requiring
the host state to observe obligations entered into with regard to qualifying investors and
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their investments. While the precise wording will depend on the specific treaty, ‘'umbrella’
clauses are often drafted broadly to cover all forms of contractual, legislative or regulatory
commitments.

As claimants in investment treaty arbitration are often shareholders in a local concessionaire,
a recurrent issue is whether they can rely on the umbrella clause even though they are
not a party to the concession contract. Generally, the claimant must demonstrate privity
with the respondent state to establish a breach of the umbrella clause. However, in SyC v
Costa Rica, the tribunal reached a different conclusion. SyC was the majority shareholder
in a Costa Rican entity that had entered into a concession agreement with the government
‘for the Provisions of Services for the Creation and Operation of Stations for Integrated
Vehicular Technical Inspection' to control polluting emissions. SyC claimed that Costa Rica
breached the concession by failing to apply the agreed annual rate increases for vehicle
inspection services, a breach that SyC argued was also a violation of the obligation under
the Spain-Costa Rica BIT to c]odjnply with ‘any obligation’ entered into with ‘investments by
investors of the other Party’.  Costa Rica argued that the tribunal lacked jurisdiction to
decide the umbrella clause claim because SyC was not a party to the concession. The
tribunal rejected this argument, reasoning that the umbrella clause protection ‘goes beyond
the simple direct contractual relationship between the investor and the host Stat?'5vvhen the
umbrella clause refers to obligations entered into with qualifying ‘investments',  such as
the concessionaire entity in which SyC invested.

ﬁ%e tribunal's decision in SyC caqi})e contrasted with the award in Oxus Gold v Uzbekistan-
. under the UK-Uzbekistan BIT.  Here, the tribunal considered that in order to invoke the
umbrella clause 'thqézlaimant must establish, among others, that it is the creditor of
obligation at stake',  a requirement that has two aspects: (i) the obligation must exist,
and (i) it is 33 obligation entered into by the state or one of its organs towards the claimant
specifically.

An umbrella clause may have ‘the effect of transforming pos%t?le violations of contracts
by the host State into violations of the basic Treaty Protection.  In SyC, discussed above,
the tribunal considered thaﬁhe umbrella clause ‘internationalized' Costa Rica's contractual
obligations towards SyC.  However, the tribunal also noted that not every breach of
contract will result in a breach of the BIT. The investor must demonst%e that in breaching
the contract, the state acted as a sovereign and not as a private party.

A serious repudiation of a concession would normally amount to a violation of the
commitments or undertakings covered by the umbrella clause. In EDF, SAUR and Leon
Participaciones v Argentina, the claimants argued that the ‘pesification’ of a concession
was in breach of the Argentina-France BIT, including the umbrella clause contained in other
treaties that applied through the most-favoured nation clause (MFN) in the BIT. The tribunal
accepted the application of the MFN clause and held that Argentina's measures, violating
the concession contract, resulted in a violation of the umbrella clause.  On the facts, the
tribunal focused on both the ‘pesification’ of tariffs under the concession, which affected
the economic balance of project, and the measures forbidding the concessionaire to vary or
suspend performance under the concession.

The umbrella clause is not always confined to contractual obligations. Other ‘obligations of
the host State assumed unilaterally through Iegislati% or executive acts' may fall within the
scope of treaty protection under the umbrellaclause.  Thisisin line with the power of states
to assume binding legal obligations through unilateral acts, as confirmed by the International
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26
Court of Justice on several occasions.  That said, recent case law shows how states may
sometimes prevail in their argument that the umbrella clause is confined to commitments
directly entered into with a specific investor, even when the umbrella clause is drafted broadly.

In Philip Morris v Uruguay,27 the claimants brought a claim under the Switzerland-Uruguay
BIT over Uruguay's tobacco control measures. The tribunal disrrg ed all claims, including
the claim that Uruguay was in breach of the BIT's umbrella clause.  The tribunal considered
that Uruguay entered into no commitment ‘with respect to the investment' by granting a
trademark, as the umbrella clause covers only specific commitments betv\éegen the state and
the investor, not general obligations imposed by the law of the host state.

The tribunal's decision in Philip Morris can be contrasted with earlier cases in which tribunals
interpreted the umbrella clause more generously. Some of the ICSID awards rendered
against Argentina show how a broadly drafted umbrella clause - without distinguishing
between obligations entered into by law or contract - have allowed tribunals to interpret
them to coveééhe state's commitments under its laws and regulations regarding qualifying
investments.

FAIR AND EQUITABLE TREATMENT

Fair and equitable treatment (FET) is the most frequently invoked standard in investment
disputes a&d also the basis of most successful claims pursued in investment treaty
arbitration.

Tribunals interpreting the FET standard usually apply Articles 31 and 32 of the Vienna
Convention on the Law of Treaties (the Vienna Convention), which require an analysis of the
ordinary meaning of the treaty's terms, their context and the object and purpose of the treaty.
First, unde%'gs ordinary meaning, the term fair' means ‘just, unbiased, equitable, impartéadJ,
legitimate', andtheterm ‘equitable'refers to fairness; impartiality; even-handed dealing'.
Second, with respect to the context of the FET provision, compliance with this standard is
not asse:éSfd by reference to the treatment that other parties - including domestic investors
-receive.  Third, the FET standard is generally interpé%ted in light of the object and purpose
of the treaty, sometimes spelled out in the preamble.

A violation of the FET standaég may arise regardless of the state's motives and irrespective
of any showing of bad faith. ~ Conversely, a showing of good faith or legitimate cause on
the part of the host state does not excuse a violation of the FET standard. When applying
the FET standard, tribunals often ‘unfold the standard on t asis of casuistic subgroups
which will be seen as typical emanations of the standard.  The non-cumulative criteria
against which tribunals analyse a state's compliance with the FET standard include: (i)
whether the host state breached investors' reasonable and legitimate expectations when
the investments were made; (i) whether the state failed to provide a stable and predictable
legal and business framework; (i) whether the state's conduct was transparent; (iv) whether
the disputed measures were applied in breach of due process; (v) whether the state aotgg
arbitrarily or unreasonably; and (vi) whether the disputed measures were disproportionate.

LEGITIMATE EXPECTATIONS

The protection of investors' legitimate expectations is probably one of the most commonly
invoked elements of the FET standard. It is also relevant in disputes involving concessions,
where investments have often been made relying on certain contractual, legal or regulatory
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conditions that guarantee that the underlying concession as§8ts will generate stable and
predictable revenue streams over the term of the concession.

The protection of legitimate expectations does not mean that the host state must completely
freeze its regulatory regime to behave fairly and equitably, but it cannot unilaterally withdraw
the entirfolegal framework on which the investor relied at the time of investing in a particular
project.  Generally, investors' expectations are often measured against the entire legal,
social and economic framework of the host country at the time the relevant investments
were made. This framework may also be interpreted broadly.

In Urbaser vArgentina,41 the tribunal held that the legal framework that the investor knew or
should have known at the time of investing included the potential measures that Argentina
might have to adopt to protect basic human rights. The Spanish companies Urbaser SA and
Consorcio de Aguas Bilbao Bizkaia (Urbaser) brought treaty claims against Argentina over a
terminated water utility concession that had been granted in 1999. The tribunal noted that
the relevant regulatory regime at the tién&e the investments were made included other legal
obligations Argentina had entered into,  including Argentina's constitutional obligations ‘to
ensure4t§e population's health and access to water and to take all measures required to that
effect’  The tribunal recognised that ‘the Province had to guarantee the continuation of the
basic water supply to millions of Argentines. The protection of this universal basic humﬁj
right constitutes the framework within which Claimants should frame their expectations.
That said, the tribunal noted that although these obligations ‘prevail' over the concession,
‘the Government.must exercise such responsibility in a manner that comports with the
[FET] standard ~ Ultimately, the tribunal concluded that Argentina's measures terminating
concession were not in breach of the FET standard, except with respect to the manner in
which the government sought to renegotiate the concession agreement between 2003 and
2005.

STABILITY AND PREDICTABILITY OF THE LEGAL FRAMEWORK

Investment treaties generally require states to refrain from adopting measures that threaten
the stability of the legal framework upon which qualifying investors reasonably relied when
investing. Tribunals have generally considered th)i% obligation of stability and predictability
to be an essential element of the FET standard.  For example, in Murphy v Ecuador, the
tribunal noted that ‘protecting the stability and predictability of the host State's Ieg@ and
business framework . . . underpins the modern customary international law standard.  The
dispute arose out of Ecuador's enactment of Law No. 42, imposing a 99 per cent windfall levy
on foreign oil revenues. Murphy argued that the law forced it to sell its shareholding interest
in a drilling consortium to the Ecuadorian government at an unfairly low price. Murphy
claimed a breach of the FET standard, among other breaches of the BIT. On the alleged
failure by th&Ecuador to ‘ensure the stability and predictability of the legal and business
framework',  the tribunal held that the 99 per cent levy ‘fundamentally change[d] the nature
of the Participation Contrg&t ... within the context of an increasingly hostile and coercive
investment environment.!  For these, among other reasons, the tribunal considered that
Law 42 ran afoul . . . the Participation Contract and the domestic legal regime, as well 3sthe
promise under [the BIT] to accord Claimant's investment fair and equitable treatment'.

Although not directly involving a concession agreement, the recent award inEISER
Infrastructure v Spain is relevantinthe sco%eland nature of a host state's obligation to provide
a stable and predictable legal framework.  As in the RREEF case, EISER invested in three
CSP plants in Spain relying on the FIT regime that Spain had put in place for RE projects.
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The regime was similar to a concession in that it offered a regulated tariff that would apply
for a long period of time (at least 25 years), on which both investors and lenders relied. The
dispute arose when the Spanish government began to scale back the FIT regime in 2012
and ultimately withdrew the entire regime in 2013, prompting EI§ER and other renewable
energy investors to bring claims against Spain under the ECT.  The tribunal held that
Spain's drastic overhaul of the regime was a breach of Spain's FET obligation under the ECT,
reasoning that the ECT didsgrotect Claimants against the total and unreasonable change
that they experienced here!  After Spaigjjad ‘enticed' investors, it ‘completely changed the
ground rules gnd abolished' the regime,  which the tribunal found ‘profoundly unfair and
inequitable’.  The tribunal further reasoned that the FET standard contained the ‘obligation
to provide fundamental stability in the essential ch%rg)cteristics of the legal regime relied
upon by investors in making long-term investments'.

TRANSPARENCY

The FET standard also reqqoit/es states to act transparently towards investors, free from
ambiguity and uncertainty.  In Urbaser, discussed above, the tribunal noted that the
obligation of transparency does not require the host state ‘to act under complete disclosure
of any aspect of its operation, bu%éather, to ‘act in a way to create a climate of cooperation in
support of investment activities'.  The tribunal considered that Argentina breached the FET
standard by failing to create a ‘climate of cooperation' when it engaged in renegotiations that,
unknown to the claimants, were already doomed % the government's overriding political
desire to return the concession to state control.  The tribunal awarded no damages,
however, ggcause the concession already had ‘no future' by the time the renegotiations
occurred.

Recently, in Crystallex v Venezuela, Crystallex and the state-owned entity Corporacion
Venezolana de Guayana (CVG) entered into a mining operation contract (MOC) to develop
mining concessions in Venezuela. Crystallex sought all the necessary permits, but the
Ministry of Environment denied an environmental permit based on concerns over the
project's impact on the environment and indigenous peoples in the area. In several
public statements from 2008 to 2010, the government expressed Venezuela's intention to
nationalise gold deposits, including those under the MOC. When CVG terminated the MOC in
2011, Crystallex brought claims under the Canada-Venezuela BIT. In analysing Venezuela's
failure to act transparently, the tribunal ‘linked' the ‘the notion of transparency' to the ‘concept
of consistency', which the tribunal found Venezuela had failed to comply with when dealing
with Crystallex. The tribunal found that Venezuela's ‘concerns relating to global warming' and
‘environmental issues' might be right, but determined that ‘the way they were put forward .
.. in the Permit denial letter presents significant elements of arbitrariness and evidences a
lack of transparency and consistency. The tribunal found ‘the reference to global warming
... particularly troublesome' as ‘such concern had not been raised a single time in the
innumerable occasions of exchanges occurred between the Claimant and the Venezuelan
authorities throughout the four-year review process'. Therefore, the tribunal found that the
process leading to the permit denial had not been transparent because the claimant had not
been inéqrmed and had not been given the opportunity to comment on any environmental
issues.

ARBITRARINESS

It is well %itablished that the prohibition of arbitrariness is a key element of the FET
standard.  The ordinary meaning of ‘arbitrary’ means ‘derived from mere opinion,
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‘capricious’, ‘unrestrained in the exercise of will', 'despotio'.63 In the ELSI case, the
International Court of Justice described arbitrary conduct as ‘not so much something
opposed to a rule of law, as something opposed to the rule of law . . . . It is wilful disregard69rf
due process of law, an act which shocks, or at least surprises, a sense of juridical propriety.
There appeges to be two forms of arbitrariness embedded in this definition: substantial and
procedural.

First, a measure is ‘substantially’ arbitrary when it has no rational relationship with the
purported goal of that measure. Some treaties impose an obligation for the host state
not to adopt ‘unreasonable measures', which tribunals have interpreted as ‘those whj
are not founded in reason or fact but on caprice, prejudice or personal preference'.

A determination whether a state's conduct was reasonable requires dgrponstration that
the conduct ‘bears a reasonable relationship to some rational policy’.  Tribunals have
also considered measures to be unreasonable if they result in a government's ‘unilateral
withdrawal . . . of undertakings and assugances given in good faith to investors as an
inducement to their making an investment'.

Second, a state acts arbitrarily when acting in breach of due process.69 For example, in
Copper Mesa%ining v Ecuador, a Canadian company had been awarded several mining
concessions.  The concession areas quickly turned violent as anti-mining protestors
comrﬂ'tted arson and initiated roadblocks to prevent the company from accessing the
area, and Copper Mesa respondedﬂy orchestrating counter-violence, including recruiting
armed men to shoot at protestors.  In 2007, Ecuador ordered Copper l\/lesa_/tg cease
activities in one of the concession areas to appease the anti-mining groups,  which
prevented Copper Mesa from compleyﬂg a required environmental impact assessment
and consulting with local populations.  In 2008, based on a new ‘Mining Mandate' that
allowed the government to terminate concessions without compensation, the government
terminated one of Copper Mesa's concessions with no notice, hearing, or compensation,
based on its failur;/esto complete the environmental impact assessment and consult with
local populations.  The tribunal found that Ecuador breached the FET obligation under
the Canada-Ecuador%T - among other provisions - by arbitrarily revoking the concession
without due process.

PROPORTIONALITY

Finally, the requirement of proportionality, which is well established in many national laws
as well as international law, has also been applied in the context of investment treaty
claims. Notably, the obligation for fair and equitable treat t has on several occasions
been interpreted to import an obligation of proportionality!  For a state measure to be
proportionate there must be a reasonable relationship between the burden i%osed on
the foreign investor and the aim sought to be realised by the state measure.  Recent
investment treaty cases suggest that in deciding whether the measure was proportionate, it
is not always necessary to determine whether the measure had the effect the government
intended, but rather, vvhether%bvvas a reasonable measure when adopted attempting to
address a real public concern.

FULL PROTECTION AND SECURITY

The full protection and security (FPS) standard is another standard often invoked in
concessions-related disputes, although tribunals rarely determine that it has been breached.
This standard undeniably provides protection against physical violence against the investor
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80
or its investments in the host state,  but concessions-related disputes often raise the
questionéls(hether the FPS standard extends beyond physical security to include legal
certainty.

Tribunals have not been entirely consistent in approaching this standard, although recent
cases indicate a narrow interpretation. For example, in Azurix v Argentina, the tribunal
accepted the view that FPS is ‘not only a matter of physical security; the stability afforded by a
secure investment environment is as important from an investor's point of view. The tribunal
reasoned that ‘when the terms protection and security are qualified by full and no other
adjective or explanation, they extend, in their ordinary meaning, the content of this standard
beyond physical security. However, in the more recent Ol European Group BV v Venezuela
case, thegtéibunal dismissed the claimant's argument that the FPS standard covers legal
certainty.  In practice, the relevance of this debate is limited - once a tribunal has found a
breach of the FET standard, it will likely not need to decide whether the disputed measure
also violated the FPS standard, as an additional violation of the treaty will not affect the
amount of damages.

PROTECTION FROM UNLAWFUL EXPROPRIATION OF CONCESSION RIGHTS

Most IIAs protect qualifying investors and their investments from expropriation,
nationalisation or measures of equivalent effect. [IAs protect investments from both
direct takings as well as measures that amount to an indirect or ‘creeping' expropriation.
Generally, however, expropriation is not prohibited, provided that it is: (i) for a public purpose,
(ii) non-discriminatory, (iii) in accordance with due process, and (iv) subject to prompt,
adequate and effective compensation. Expropriation cases involve two issues: whether an
expropriation occurred and whether that expropriation was lawful or unlawful.

HAS AN EXPROPRIATION OCCURRED?

To find out whether an expropriation has occurred, tribunals first examine whether
the right that was allegedly expropriated is protected under the applicable IIA. In the
context of a concession, protected investments might include shareholding interests in the
concessionaire (in the form of both equity and loans) that control, exploit or operate the
concession assets.

The question is often raised whether concession rights are capable of being expropriated.
Expropriation under international invg@tment law does not necessarily require that the
‘legal title of property' be ‘disturbed’,  but can also occur indirectly, when the asseéi'
income-producing potential is diminished as a result of the government's measures.
Therefore, expropriation also covers measures that have the ‘effect of depriving the owner, in
whole or in part, of the use or reasonably-to-be expected eooggmic benefit of property even
if not necessarily to be the obvious benefit of the host State'.

In the specific context of a concession, even if there is no overt taking by the government
of the concession assets, state measures can qualify as expropriation if they effectively
neutralise the benefit of the concession for the concessionaire and the sponsors or if the host
state authorities interfere with the concession to a degree significant enough to qualify as an
indirect expropriation. Tribunals will look at whether the measures withdrew the benefit of the
concession regime and if by doing so caused a reduction of cash flows that compromised
the ability of the concessionaire to service the debt under the relevant project financing
agreements, precluding the shareholders from a meaningful distribution of dividends. Such
reduction in cash flow might thus result in a substantial deprivation.

Disputes Arising from the Cancellation of Concession

A
Agreements in the Americas Explore on GAR &



https://globalarbitrationreview.com/review/the-arbitration-review-of-the-americas/2018/article/disputes-arising-the-cancellation-of-concession-agreements-in-the-americas?utm_source=GAR&utm_medium=pdf&utm_campaign=The+Arbitration+Review+of+the+Americas+2018

RETURN TO SUMMARY

In Crystallex v Venezuela, discussed above, the government unilaterally terminated the
concession on grounds that the investor failed to perform under the contract. The tribunal
found that Crystallex had rights capable of being expropriated, however, relying on the
wording of the Canada-Venezuela BIT, which prohibits expropriation of ‘investm%%ts', a
term drafted broadly to include every kind of asset, including contractual rights.  The
tribunal also found that ‘the conjunction and progression of acts performed by different
governmental organs, starting from the actions surrounding the denial of the Permit,
continuing with the announcements that Venezuela would' take over the project, ‘and ending
with the repudiation [of the concession agreement] had the effect of substantially depriving
Crystallex of the eggnomic use and enjoyment of its investment, and ultimately rendered
it entirely useless'.  In other words, the claimants had suffered a substantial deprivation
resulting in an expropriation as a result of Venezuela's measures revoking the concession.

Many IlAs refer to expropriation and nationalisation, through direct or indirect means, and to
government measures that h%v§ an effect that is ‘similar’ to, the ‘same’ as, ‘equivalent' to or
‘tantamount' to expropriation.  In cases of indirect or creeping expropriation, the ‘decisive
element . . . is the substaptial loss of control or economic value of a foreign investment
without a physical taking’.  In additior&dhe deprivation must be permanent and must not be
justified by the police powers doctrine.  The application of this test is illustrated in Quiborax
v Bolivia, in which the claimants argued that the revocation of concessions through a decree
constituted an unlawful expropriation under the BIT.

First, on the question of whether there had been a substantial deprivation, the Quiborax
tribunal noted that ‘although the Claimants have not submitted proof of that diminution
in value, the Tribunal agrees that, in the absence of the concessions, which were [the
concessionaire's] rga{son d'étre, the Claimants' investment in [the concessionaire] was
virtually worthless!

Second, regarding the requirement that a deprivation must be permanent in order to amount
to an expropriation, the tribunal noted that the government had issued a decree which
’expresslyégcognised that the concessions were annulled and the writs of annulment were
definitive'.

Third, the police powers requirement is typically deemed an affirmative defence and the
burden of proof is on the host state to justify the measure by establishing that the measure
was reasonable, non-discriminatory, bona fide and proportionate to the public interest
involved. In Quiborax, Bolivia argued that the revocation and annulment of the concessions
were justified by the Concessionairg§ alleged breaches of Bolivian law in the establishment
and operation of the concessions.  The tribunal agreed with Bolivia that if the revocation
was a ‘legitimate exercise of its sovereign right tgfanction violations of the law in its territory,
it would not qualify as a compensable taking'.  Ultimately, the question was whether: (i)
the revocation was ‘based on actual violations of Bolivian law' by the concessionaire; (ii)
the alleged violations were ‘sanctioned with the termination of the concessions’; and (iii)
in termirbeging the concessions the government had complied with the principle of due
process. Thetribunal considered that this test had not been met as Bolivia failed to respect
due process in revoking the concessions, andggmnd that ‘the Revocation Decree was not a
legitimate exercise of Bolivia's police powers!

In addition to considering the degree of interference, tribunals also recognise that a breach
of investors'legitimate expectations is also a factor in determining whether an expropriation
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occurred. For example, in EnCana v Ecuador,97 the investor claimed that a denial of a tax
refund amounted to an expropriation. The tribunal denied the claim and stated that in the
‘absence of a specific commitment from the host state, the foreign investor has neither
the right nor gy legitimate expectation that the tax regime will not change, perhaps to its
disadvantage. Geng@lly, the investor will expect to be able to exercise its acquired rights
inthe host state's law.  However, its acquired interests will be subject to the law of the host
state and the scope and nature of the legitimate expectations is generally assessed on that
basis.

IS THE EXPROPRIATION UNLAWFUL?

Once a tribunal decides that an expropriation occurred, it must determine whether the
expropriation is lawful or unlawful, which depends on whether the expropriation is: (i)
non-discriminatory; (ii) for a public purpose; (iii) in accordance with due process; and (iv)
against payment of compensation. If any of these conditions is not met, the expropriation
would be unlawful.

The distinction between lawful and ulraawful expropriation impacts the amount of damages
that the respondent state has to pay. In Tidewater v Venezuela, the tribunal noted that the
‘essential difference’ between the two is that compensation for a ‘lawful expropriation'is fair
compensation represented by the value of the undertaking at the moment of dispossession’
and ‘repara]tbqn in case of unlawful expropriation is restitution in kind or its monetary
equivalent In cases of lawful expropriation, the compensation amount is calculated
based on the fair market value of the expropriated investment. However, if a tribunal finds
that an expropriation was unlawful under international law, the principle of full reparation
under customary international law requires that all conseqiences stemming from the illegal
act must be covered by the damages paid to the investor.

First, an expropriation is illegal when it is not motivated by a ‘public purpose, interpreted
broadly to encompass national state interests such as public policy, the protection of human
health and the environment, national security, the protection of human rights or a country's
economic and financial stability. Tribunals apply a case-specific analysis whether a particular
measure satisfies this requirement.

Second, a measure depriving an investor of the economic value of an investment will
be unlawful if it is discriminatory in nature. In Quiborax v Bolivia, the government's
unilateral termination of the mining concessions was considered unlawful because it was
discriminatory, among other due process and statutory reasons. The claimants argued that
the revocation decree discriminated against the c%gessionaire on the basis of the Chilean
nationality of its majority shareholder (Quiborax). The tribunal found thaﬁ &her mining
companies in similar circumstances were not exposed to the same measures.  Therefore,
the measures were discriminatory and Bolivia's expropriation of Quiborax's investments
amounted to an unlawful expropriation.

Third, most IlAs eﬁ%essly require that an expropriation must follow due process to be
considered lawful. Other tribunals have nevertheless considered that where a BIT does
not explicitly establish a due process requirement, the host state has no treaty obligation to
assess the value of compens%’gn through a valuation process in which the foreign investor
must necessarily participate.

Finally, an expropriation will generally be considered unlawful if the state neither pays nor
offers compensation to the foreign investor. In holding that Bolivia's termination of Quiborax's
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concession was an unlawful expropriation, the tribunal focused on the undisputed fact ‘that
Bolivia neither paid nor offered compensation to' the C?Sgessionaire in which Quiborax
had invested, when it revoked the mining concessions. Although Bolivia argued that
no compensation was due because there was no expropriation, the tribunal found that the
concessiona{ﬁéhad been unlawfully expropriated when Bolivia failed to offer to compensate
the investor.

CONTRACT AND TREATY CLAIMS

Disputes between states and investors involving concession agreements (and other forms
of state contracts) raise complex jurisdictional issues as to the relationship between
treaty-based international arbitration and other available forums under the contract or the
laws of the host state. [IAs confer qualifying investors a right of action, through international
arbitration, against the offending state. Additionally, a foreign investor may resort to the
dispute resolution mechanism envisaged under the contract (e.g., arbitration or domestic
courts) or host country laws when bringing claims against the government.

Difficult jurisdictional issues arise from the existence of multiple available forums. First,
where treaty claims are brought in respect of a dispute under state contract, governments
have sometimes sought to argue that: (i) the claim is purely contractual and not covered
by the IIA; (ii) there is no consent to investment treaty arbitration when parties agree
that disputes under the contract are to be referred to the local courts; or (jii) the claim is
inadmissible because the treaty contains a fork-in-the-road clause' that bars the tribunal
from hearing the case if the investor has already submitted the dispute to the local courts.

First, where a dispute arises from a state contract and the investor brings investment treaty
claims against the state, the respondent may claim that the dispute is purely contractual and
not covered by the IIA. Generally, under international law, the violation of a contract between
astateandan investoris notin itself a violation of international law. For example, the Urbaser
tribunal discussed above rejected the claimants' submission that the state's multiple, major
breaches of the concession contract amounted to breaches of the FET obligation, because
the Spain-Argentina BIT did not contain an umbrella clause. The tribunal reasoned that ‘purely
contractual disputes' do not rise to the level of a BIT breach, though the state must ’[t%s]
care' of 'the basic expectations of the investor in respeth%f the fate of its investment'
within the larger context of the state's other obligations.

However, as noted above, many IlAs contain an umbrella clause requiring the host state
to observe any commitments entered into with qualifying investors or their qualifying
investments. Even in cases where an umbrella clause applies, however, not every breach
of contract will result in a violation of the applicable lIA. Assuming that commitments in a
state contract are covered by the umbrella clause (a question of treaty interpretation), the
protection afforded under an lIA is only granted when the investor can establish that qlﬁhost
state exercised its sovereign authority to depart from its contractual commitments.

Second, states often rely on the dispute resolution forum agreed in the contract to challenge
thezjurisdiction of a treaty-based tribunal. In the seminal 2001 Lanco v Argentina arbitration,-

the tribunal rejected Argentina's argument that there was no consent to submit the
dispute to investment treaty arbitration because the parties had expressly agreed that
disputes under the concession would be referred to the domestic administrative courts. The
tribunal reasoned that a BIT provides an open offer to qualifying investors to submit disputes
covered by the treaty to international arbitration, an offer which the investor accepts - thereby
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forming the required consent - when filing the request for arbitratlpp3 A jurisdiction clause
under the concession agreeq‘ﬁ]t does not withdraw this consent. Other tribunals have
followed a similar approach.

Third, the fork-in-the-road' provision in lIA is often invoked to challenge the jurisdiction of an
investment treaty tribunal when the investor has already submitted the dispute before the
local courts. A fork-in-the-road clause offers the investor a choice between tﬁw%wost state's
domestic courts or international arbitration. The choice, once made, is final. In order to
know whether the claim presented before local tribunals is the same as the one presented
before the arbitral tribunal, most tribunals look at the identity between one proceeding and
another (what is known as the ‘triple identity test', which requires identify of parties, causes
of action and relief sought), but some tribunals have adopted a different approach.

In Pantechnikiv Albania, the sole arbitrator emphasised that it is a ‘mere assertion that claims
based on Tﬁq%[y provision are inherently different from those [the claimant] pursues as a

contractor'. Instead, the tribunal has to analyse ‘whether or not the fundamental basis
of a claimﬁo/ught to be brought before the international forum is autonomous of claims to
be heard'. He continued that it is necessary to determine ‘whether claimed entitlements

have the samﬁréormative source' and whether a claim ‘truly does have an existence outside
the contract'.

More recently, the tribunal in SyC v Costa Rica followed aﬁiénilar approach, when interpreting
the fork-in-the-road clause in the Spain-Costa Rica BIT. The tribunal's decision in SyC is
remarkable as it considered that it had jurisdiction to decide whether Costa Rica breached
the concession agreement, because the BIT contained an umbrella clause, but it ultimately
concluded that the claims were inadmissible owing to the fact that the investor had already
submitted the dispute under the concession to the local courts.

PRACTICAL CONSIDERATIONS

If an applicable IlA is in force, it is necessary to consider on whom it confers legal rights and
the nature of those rights, in light of the specific project structure. Also, while the protections
discussed above are the most commonly invoked, it will always be necessary to examine the
specific wording of the applicable IIA, as there are often important differences. Furthermore,
investment treaty protection can be maximised when setting up the transaction or project,
restructuring the project (before the dispute arises) in a manner that the concessionaire is
owned directly or indirectly by nationals from countries with I|As in force with the host state.

If the transaction comes under the scope of an llA, it is still recommended to consider, when
negotiating a concession, further issues that could enhance investment treaty protection: (i)
the nationality and standing of the sponsors as indirect investors in the concession, taking
into account their position in the chain of ownership of the local entities or concession
assets; (i) whether the locally incorporated concessionaire can benefit from treaty protection
or whether under the applicable IIA, and based on foreign ownership or control, the
concessionaire would have standing to bring treaty claims against the host state; (iii)
whether there is scope for negotiating stabilisation commitments in the concession contract
regarding the continued application of the agreed concession terms or particular regulatory
regimes; or (iv) whether the dispute resolution mechanism agreed under the concession
contract is consistent with the dispute settlement procedures under the applicable IIA.
Notes
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