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INTRODUCTION

Bhe International 2entre for Settlement of Investment ’isputes )I2SI’C, which administers 
most of the world3s arbitrations between states and foreign investors, gets busier every year. 
(etween 0606 and 0601, I2SI’ registered 000 arbitrations, the busiest four5year period in 
its history. I2SI’3s next busiest four5year period was 06–-906–8 )–8- registered casesC, 
followed by 06–0906–D )–N8 registered casesC.[2]

7evertheless, for the Trst 16 years after I2SI’ was established in –8--,[3] it was a sleepy 
institution, handling, at most, a few arbitrations a year. Bhe Trst arbitration at I2SI’ was 
registered in –8‘0, and thereafter there were many years in which no arbitrations were 
registered at all. In no year prior to –88‘ did I2SI’ register more than four arbitrations.[4] In 
its Trst 16 years of existence, it only registered a total of 10 arbitrations.[5]

Bhis began to change in the late –886s, as I2SI’ registered –6 or more arbitrations per year 
from –88‘, and its caseload increased signiTcantly from 0666. It is not surprising that the 
0666s is the decade when I2SI’ came into prominence. Bhe decade before had seen a 
tremendous increase in global trade as globalisation became qan all5conUuering force3 after 
the fall of the Soviet Wnion,[6] and privatisation became qthe global economic phenomenon 
of the –886s3.[7] (ilateral investment treaties )(IBsC proliferated after –886,[8] and the Oorld 
Brade zrganijation was founded in –88D. Oith increased private investments worldwide, an 
increase in disputes between foreign investors and states was bound to follow, and I2SI’ 
was well positioned to administer these disputes.

zne of the regions that pushed I2SI’ into the limelight was Latin America. In the –8N6s 
and –886s, many Latin American countries Moined the I2SI’ 2onvention after initially having 
viewed I2SI’ with great scepticism.[9] ’uring the –8N6s and –886s, Latin American countries 
also entered into a signiTcant number of (IBs and to a greater or lesser extent liberalised 
their markets. A decade later, factors such as economic volatility and changing political tides 
resulted in an exponential increase in investment disputes in the region.

(y the end of 06–6, more than a third of I2SI’3s cases had originated in Latin America.[10] 
Voreover, by the end of 06–6, the four countries with the most I2SI’ cases against them 
were in Latin America )including Argentina and Fenejuela in the Trst and second spots, 
respectivelyC.[11]

Boday, the countries with the most I2SI’ cases against them are still Argentina )D8C and 
Fenejuela )D-C.[12] (etween them, they account for more than –– per cent of I2SI’3s 
historical caseload. Vost of the cases against them resulted from sweeping policy changes, 
speciTcally, emergency legislation in response to a severe economic crisis in 066– in 
Argentina and a policy of nationalisation in Fenejuela starting in 066‘. Bhese policy changes 
resulted in many investment disputes arising out of the same or similar measures.

Bhese cases are important not only because of their outsijed contribution to the growth 
of I2SI’ arbitration but because they revealed potential limitations of the I2SI’ system. 
(ecause each I2SI’ arbitration is an ad hoc proceeding related to one particular case, a 
series of cases with very similar facts could and has led to inconsistent arbitral awards and 
annulment decisions. In response, critics of I2SI’ bemoaned the lack of coherence in its 
decisions and called for an I2SI’ appellate system to replace or supplement the annulment 
system.
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In this chapter, we discuss a few cases resulting from Argentina3s economic crisis and 
Fenejuela3s nationalisations to illustrate some of the issues raised by these older cases. 
Oe then discuss the legitimacy crisis I2SI’ faced in Latin America by 06–6. Oe conclude 
by discussing the more recent I2SI’ landscape in Latin America. In the past few years, 
Peru, 2olombia and Vexico have experienced a signiTcant growth in the cases against 
them. Bhese cases differ from the older Argentine and Fenejuelan cases because they 
are typically not the result of sweeping policy changes but rather the result of government 
measures more particularly related to the circumstances of the investment at issue. Bhese 
cases have resulted in fewer opportunities for inconsistent results and thus less controversy. 
Additionally, Latin American states have lent increased support to I2SI’ in recent years.

ARGENTINA: DIVERGING APPROACHES TO STATE OF NECESSITY

In the –886s, Argentina privatised many of its state enterprises. As a result, a large number 
of foreign investors acUuired concessions to provide public services in Argentina. zne of the 
key incentives for investors was that the tariffs for these services would be calculated in 
WS dollars, converted to Argentine pesos )which were pegged to the dollarC at the time of 
invoicing, and adMusted every six months according to the WS Producer Price Index.[13]

Starting in –88N, Argentina suffered a severe economic crisis that resulted in a reduction in 
G’P, deXation and increased unemployment. Bhe crisis worsened in 066–, and in ’ecember 
of that year Argentina defaulted on its sovereign debt. In early 0660, Argentina passed 
emergency legislation enacting a variety of measures to counter the crisis, including freejing 
utility tariffs, abolishing the dollar5to5peso tariff calculation and ending the convertibility 
regime that had pegged the Argentine peso to the WS dollar.[14]

Oith tariffs calculated in pesos, and the peso3s value against the dollar having fallen by 
more than two5thirds, foreign investors faced both a substantial loss of income and WS 
dollar5denominated debt outside Argentina that they could no longer service. Bhese investors 
Tled numerous I2SI’ arbitrations against Argentina alleging various (IB violations, such as 
failure to accord fair and eUuitable treatment )[EBC, discrimination based on nationality and 
indirect expropriation.

THE CMS AND LG&AMP;E AWARDS

CMS Transmission Company (CMS) v. Argentina and LG&E Corp v. Argentina were among the 
Trst I2SI’ cases brought against Argentina as a result of the economic crisis. Bhe claimants, 
two gas transportation and distribution companies, alleged violations of the Argentina9WS 
(IB. In both cases, in addition to its other defences, Argentina claimed that any alleged 
breaches were excused due to a state of necessity. In asserting this defence, Argentina relied 
both on Article ]I of the (IB[15] and on customary international law as codiTed in Article 0D 
of the Articles on State Responsibility.[16]

(oth tribunals found Argentina liable, but their approach to Argentina3s necessity defence 
differed in crucial ways. Bhe CMS tribunal Trst analysed Article 0D and found that Argentina 
could not invoke necessity as a defence for several reasons. [irst, while the tribunal 
acknowledged the crisis had been severe, it was not su$ciently so to meet the reUuirement 
under Article 0D)–C)aC that an qessential interest3 was in qgrave and imminent peril3.[17] Second, 
the tribunal found that the policy response chosen by Argentina was not the qonly3 response 
to the crisis it could have chosen. zther responses could have included the qdollarijation of 
the economy3 or granting qdirect subsidies to the affected population3.[18] (ecause there was 
more than one alternative, the tribunal held that Argentina failed to meet the reUuirement 
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under Article 0D)–C)aC that the wrongful act be the qonly way3 to safeguard the essential 
interest.[19] [inally, with respect to the reUuirement under Article 0D)0C)bC that a state not 
contribute to the state of necessity, the tribunal observed qthat government policies and 
their shortcomings signiTcantly contributed to the crisis and the emergency and while 
exogenous factors did fuel additional di$culties they do not exempt the Respondent from 
its responsibility in the matter3.[20]

Bhe CMS tribunal3s subseUuent analysis of Article ]I of the (IB was heavily inXuenced by its 
prior analysis of Article 0D of the Articles on State Responsibility. Bhe CMS tribunal found 
that, under Article ]I, qthe issue :was& to establish how grave an economic crisis must be 
so as to Uualify as an essential security interest3.[21] Bhe tribunal referred back to its prior 
determination qthat the Argentine crisis was severe but did not result in total economic 
and social collapse3.[22] Bhus, the CMS tribunal interpreted Article 0D narrowly, and then 
interpreted Article ]I of the (IB by applying the criteria of Article 0D. Bhe CMS tribunal 
awarded 2VS WS4–11.0 million in damages.[23]

Bhe LG&E tribunal arrived at a different result with respect to necessity. Bhe tribunal Trst 
analysed Article ]I, holding that customary international law applied only subsidiarily. Bhe 
tribunal found that qfrom – ’ecember 066– until 0- April 0661, Argentina was in a period 
of crisis during which it was necessary to enact measures to maintain public order and 
protect its essential security interests3.[24] Bhe tribunal held that the qdevastating conditions 9 
economic, political, social 9 in the aggregate triggered the protections afforded under Article 
]I of the Breaty to maintain order and control the civil unrest3.[25]

Bhe LG&E tribunal then analysed Article 0D of the Articles on State Responsibility. It found 
that Article 0D)aC)–C was satisTed because Argentina had qfaced an extremely serious threat 
to its existence, its political and economic survival, to the possibility of maintaining its 
essential services in operation, and to the preservation of its internal peace3.[26] [urther, it 
found that Argentina3s response was the only way to safeguard its essential interestsH

:A&n economic recovery package was the only means to respond to the 
crisis.  Although  there  may  have  been  a  number  of  ways  to  draft  the 
economic recovery plan, the evidence before the Bribunal demonstrates that 
an across5the5board response was necessary, and the tariffs on public utilities 
had to be addressed.[27]

[inally, with respect to Article 0D)0C)bC, the tribunal found that there was qno serious evidence 
in the record that Argentina contributed to the crisis resulting in the state of necessity3.[28]

In light of the above, the LG&E tribunal found that Argentina was qexempted from liability3 
during the state of necessity,[29] but that Argentina became liable for damages as soon as 
the state of emergency ended in April 0661.[30] In a second phase, the tribunal awarded LG%E 
damages of WS4D‘.ó million.[31]

DECISION OF THE CMS ANNULMENT COMMITTEE

Argentina sought annulment of the CMS award under Article D0 of the I2SI’ 2onvention. Bhe 
grounds for annulment under Article D0 are very narrow.[32] 7evertheless, despite its narrow 
mandate, the annulment committee apparently believed that its role was to provide guidance 
for subseUuent casesH
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:B&he present arbitration was the Trst of a long series relating to the Argentine 
crisis of 066–50660. Accordingly the 2ommittee will seek to clarify certain 
points of substance on which, in its view, the Bribunal made manifest errors 
of law.[33]

Bhe annulment committee was sharply critical of the tribunal3s reasoning regarding 
necessity.[34] [irst, the committee was critical of the fact that the tribunal qassimilated the 
conditions necessary for the implementation of Article ]I of the (IB to those concerning the 
existence of the state of necessity under customary international law3.[35] Bhe committee 
stated that the two were qsubstantively different3 and have qa different operation and 
content3.[36] Bhe committee held that in qsimply assuming that Article ]I and Article 0D are 
on the same footing3, the tribunal had manifestly committed legal error.[37] Second, the 
committee found that the tribunal erred by not considering Article ]I Trst because the (IB 
was the primary source of law, and if Article ]I applied there would not have been any breach 
of the (IB. If Article ]I did not apply, the committee explained, the tribunal then should have 
considered whether necessity under Article 0D, as a subsidiary rule of international law, 
precluded Argentina3s responsibility.[38]

Bhe committee went on to say that these two errors qcould have had a decisive impact on 
the operative part of the Award3 and that if the committee were qacting as a court of appeal, it 
would have to reconsider the Award on this ground3.[39] 7evertheless, the committee found 
that its Murisdiction was limited under Article D0 of the I2SI’ 2onvention, stating that it could 
not qsimply substitute its own view of the law . . . for those of the Bribunal3.[40] Bhus, given that 
the tribunal had applied Article ]I, even if qcryptically and defectively3, there was no manifest 
excess of power.[41]

In sum, while the committee lacked the power to annul the CMS award, it sought to clarify 
what it viewed as manifest errors of law so that future tribunals would avoid them. Bhe 
annulment committee, in effect, sided with the analytical approach of the LG&E award, which 
had been issued a year earlier, as the correct one for future tribunals to follow.

Bwo other tribunals had issued awards similar in reasoning and result to the CMS award 
shortly prior to the CMS annulment decision. In Sempra v. Argentina and Enron v. Argentina, 
the tribunals reMected Argentina3s necessity defence under Article ]I of the Argentina9WS (IB 
and Article 0D of the Articles of State Responsibility.[42] Argentina sought annulment in both 
cases.

Like the CMS  committee,  both the Sempra  and Enron  committees observed that an 
annulment is narrower than an appeal and that an annulment committee cannot consider 
the merits of the dispute.[43] 7evertheless, these committees went further than the CMS 
committee and annulled the underlying awards. Bhe Sempra committee held that the tribunal 
had failed to apply Article ]I because the tribunal interpreted Article ]I3s reUuirements 
in accordance with Article 0D.[44] Bhe Enron committee held that the tribunal failed to 
properly deTne and apply the reUuirements of Article 0D, speciTcally the reUuirement that 
the measures be the qonly way3 to safeguard an essential interest and the reUuirement that 
Argentina did not contribute to the economic crisis.[45]

VENEZUELA: DIVERGING APPROACHES TO NATIONALISATION

In 066‘, when the Argentina cases had begun to subside, the I2SI’ system faced a new wave 
of cases resulting from a sweeping policy change. In January 066‘, after winning a second 
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six5year term, Fenejuela3s then5president /ugo 2havej began an extensive nationalisation 
campaign, including the nationalisation of the mining, manufacturing, telecommunications, 
and oil and gas sectors, at one point statingH qAll that was privatised, let it be nationalised.3[46] 
Fenejuela3s nationalisation led to a large number of I2SI’ arbitrations against it with similar 
facts, some of which resulted in inconsistent decisions.

Examples of inconsistent decisions include ConocoPhillips v. Venezuela and Venezuela 
Holdings v. Venezuela, both under the 7etherlands9Fenejuela (IB. Article - of the (IB 
provides that nationalisation is lawful when, among other things, qthe measures are taken 
against Must compensation3 representing qthe market value of the investments3. Bhe claimants 
in ConocoPhillips and Venezuela Holdings claimed that their investments in the oil sector had 
been unlawfully expropriated because, among other things, Fenejuela had failed to provide 
the compensation reUuired by the (IB.

In both cases, Fenejuela had negotiated with the claimants prior to the nationalisation, 
but the parties had not agreed on the appropriate compensation. Importantly, Fenejuela 
had only offered book value for the investments instead of market value. Bhe Uuestion for 
the tribunals was whether Fenejuela3s efforts to negotiate the compensation rendered the 
nationalisation lawful.[47]

Bhe practical implication of this determination was that under the (IB, compensation for a 
lawful nationalisation must be determined based on the market value of the investment at 
the time of the nationalisation. /owever, the (IB is silent as to the appropriate compensation 
in the case of an unlawful nationalisation. Bhis would permit a tribunal, in the case of unlawful 
nationalisation, to award the market value at the time of the award rather than at the time 
of nationalisation.[48] Bhe later valuation in these cases would lead to signiTcantly higher 
compensation because it would consider the higher oil prices after nationalisation in 066‘. 
Bhe Venezuela Holdings and ConocoPhillips tribunals came to opposite conclusions on 
whether Fenejuela3s nationalisation was lawful.

In Venezuela Holdings, the tribunal explained that the qmere fact that an investor has not 
received compensation does not in itself render an expropriation unlawful3.[49] It found that 
Fenejuela had participated in months of discussion with ExxonVobil, and that the proposals 
made by Fenejuela were compatible with the qMust compensation3 reUuired by the (IB even 
though Fenejuela only offered book value for the investments.[50] Accordingly, the tribunal 
found that the expropriation was lawful.

Bhe tribunal  awarded damages of  WS4–.ó billion based on the market  value of  the 
investments at the time of nationalisation.[51] Bhe award was later partially annulled[52] and 
the damages dramatically reduced to WS4–‘8.1 million.[53] Bhe annulment committee found 
that in calculating the market value of the investments, the tribunal should have taken into 
account Fenejuelan law limiting the potential proTts of the investments.[54]

Wnlike the Venezuela Holdings tribunal, the ConocoPhillips tribunal held that Fenejuela3s 
nationalisation was unlawful. It found that Fenejuela failed to qnegotiate in good faith for 
compensation for its taking of the 2onocoPhillips assets . . . on the basis of market value 
as reUuired by Article -)cC of the (IB3.[55] In other words, because Fenejuela did not make an 
effort to offer market value, the tribunal found that the nationalisation was unlawful. In the 
damages phase, the tribunal awarded 2onocoPhillips WS4N.ó billion,[56] the largest award in 
I2SI’ history.
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Fenejuela has sought to annul the award and the annulment decision is pending. /owever, 
the ConocoPhillips tribunal paid careful attention to the issue that two years earlier resulted 
in the partial annulment of the Venezuela Holdings award. Bhe ConocoPhillips tribunal 
expressly stated that qfull compensation . . . cannot represent more than compensation of 
the rights and assets held by the 2laimants at the relevant time3 and these qrights were based 
on the Association Agreements, which are governed by Fenejuelan law3.[57] It remains to be 
seen whether the ConocoPhillips annulment committee will leave the award intact.[58]

ICSID’S ‘LEGITIMACY CRISIS’ IN LATIN AMERICA

(y  06–6,  when  the Sempra  and Enron  annulment  decisions  were  issued,  some 
commentators asserted that I2SI’ was mired in a crisis of legitimacy. Bhe inconsistencies 
between the awards, and between the annulment decisions, in the Argentina cases described 
above were fodder for that criticism. zne commentator asserted that the qvery different 
interpretations of the law and diametrically opposite holdings3 of the awards in CMS, LG&E-
, Sempra and Enron, despite the similar facts, evidence and arguments, was qsu$cient 
to call into Uuestion the legitimacy and viability of the I2SI’ arbitral system3.[59] Another 
commentator stated that qthe annulment system itself is a source of inconsistent decisions 
and cannot serve as a check on incoherent decisions produced at the tribunal level3.[60] Bhe 
CMS annulment decision in particular was criticised for creating qan ambiguous situation3 by 
both upholding the underlying award and casting qshadows of doubt on the legal validity of 
the original tribunal3s reasoning3.[61] According to one commentator, this type of qgratuitous3 
criticism could be a qconsolation prije to the losing party3 that qmakes compliance with the 
award more di$cult3.[62] Some commentators proposed that the solution was for I2SI’ 
to institute an appellate system that could substantively Tx incorrect awards and bring 
coherence to the overall results by avoiding inconsistent annulment decisions.[63]

Perhaps the most prominent critic was 2hristoph Schreuer, a leading commentator on the 
I2SI’ 2onvention. Schreuer decried the fact that the annulment mechanism was no longer 
qan exceptional remedy for an extraordinary situation3.[64] /e asserted that there had been 
both an increase in the number of annulment reUuests and an expansion in their scope.5
[65] According to Schreuer, Argentina in particular had qdeveloped the techniUue of attacking 
unfavourable awards on as many aspects at possible3.[66] Schreuer also criticised annulment 
committees for emphasising in almost every decision that annulment is narrower than an 
appeal and yet not always abiding by this qprofessed self restraint . . . in the actual decisions3.5
[67] Schreuer noted, for example, that given recent annulment decisions, qthe distinction 
between non5application of the proper law and its erroneous application is melting away3 
when the former should be a ground for annulment while the latter should not be.[68]

In the late 0666s, I2SI’ also faced populist criticism from some Latin American states that 
Uuestioned its legitimacy for political reasons. In 066‘, (olivia became the Trst state ever 
to withdraw from the I2SI’ 2onvention.[69] (olivia3s then5president Evo Vorales stated that 
I2SI’ was qan absolutely unbalanced tribunal that always takes the side of the transnational 
corporations3.[70] In 0668, Ecuador also withdrew from the I2SI’ 2onvention.[71] Ecuador3s 
then5president Rafael 2orrea asserted that international dispute resolution centres qalways 
decide in favor of big capital and not in favor of the truth3[72] and highlighted as an example 
the qaward Must rendered by I2SI’, regarding the claims of the oil company zccidental3.[73]

In 06–0, Fenejuela Moined (olivia and Ecuador in withdrawing from the I2SI’ 2onvention.5
[74] (y that time, 1- I2SI’ cases had been Tled against Fenejuela.[75] Fenejuela stated 
that leaving I2SI’ was necessary qto protect the right of the Fenejuelan people to decide 
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the strategic directions of the economic and social life of the nation3.[76] Fenejuela also 
incorrectly accused I2SI’ tribunals of having qruled 010 times in favor of transnational 
interests, in the 01ó cases it has heard throughout its history3.[77]

Wnhappiness with I2SI’ in Latin America was not limited to the countries that denounced it. 
Around this time, for example, the Vember States of the Wnion of South American 7ations 
)W7ASWRC discussed creating a South American centre for the settlement of investment 
disputes as an alternative to I2SI’.[78] In 06–0, W7ASWR completed an initial draft covenant 
to establish the centre.[79] Bhough the centre never came to fruition,[80] by 06–0, between 
the populist criticism of Latin American states and the technical criticism of commentators, 
I2SI’ arbitration in Latin America had reached a low ebb.

ICSID IN LATIN AMERICA AFTER THE ARGENTINE AND VENEZUELAN CASES

In the –0 years since, however, the perception of I2SI’ in Latin America has improved. 
Bo start, I2SI’ cases arising from Fenejuela3s nationalisations have subsided. Since 06–D, 
the Latin American countries with the most I2SI’ cases against them have been Vexico 
)1–C, Peru )16C and 2olombia )0–C.[81] Bhese cases have been for the most part due to 
particularised government measures, and not sweeping policy changes, which reduces 
the opportunities for evident contradictions in I2SI’ awards and annulment committee 
decisions. Examples of such particularised measures include the failure to process 
environmental authorisations, the denial of concession renewals and the invalidation of 
administrative permits.[82]

In addition to having fewer cases that are prone to criticism on the basis of inconsistent 
outcomes, I2SI’3s fortunes have improved in Latin America due to the support of some Latin 
American states.

[irst, 2olombia more fully committed to I2SI’ between 066D and 06–D, when it entered into 
–1 new (IBs and eight new free trade agreements )[BAsC that provide for I2SI’ arbitration 
and that permit claims based on [EB breaches.[83] Prior to 066D, 2olombia had only entered 
into six (IBs. Voreover, the [BAs it had entered into prior to 066D did not include [EB 
provisions.[84] 2olombia3s recent agreements providing for I2SI’ arbitration and containing 
[EB provisions have resulted in more I2SI’ arbitrations against it. All –8 I2SI’ arbitrations 
against 2olombia were registered after 06–D, and all but one of these cases were brought 
under (IBs or [BAs executed by 2olombia in 066D or later.

Second, Vexico Moined I2SI’ in 06–N, which provided another vote of conTdence for I2SI’.[85] 
(efore the I2SI’ 2onvention came into force for Vexico, cases against it administered by 
I2SI’ were governed by the I2SI’ Additional [acility Rules, and the maMority arose under the 
7orth American [ree Brade Agreement )7A[BAC. 7A[BA expired in 0606, but investors had 
a three5year window to Tle legacy cases.[86] In 0601, –– I2SI’ cases were brought against 
Vexico 9 a signiTcant increase over prior years due to the Tling of the last of the 7A[BA 
legacy cases.[87] Ohile 0601 was unusual, it is probable that Vexico will continue to see a 
fair number of I2SI’ cases against it based on its (IBs[88] and other multilateral treaties that 
provide for I2SI’ arbitration.[89]

[inally, Argentina never denounced the I2SI’ 2onvention, despite rumours that it would,5
[90] and Ecuador has recently reMoined I2SI’.[91] In 060–, the newly elected president of 
Ecuador qre5ratiTed3 the I2SI’ 2onvention, arguing that this step will qallow Ecuador to 
meet new business partners and strengthen relations with those with whom it already has 
alliances as the agreement encourages the attraction of responsible investors who are 
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committed to contributing to the country3s development3.[92] As noted above, the discussions 
by W7ASWR Vember States to create an alternative to I2SI’ did not Xourish, and W7ASWR 
itself disbanded by 06–8.

/owever, while I2SI’3s fortunes have improved, the political winds in Latin America never 
stay calm for long, and the period from 060– to 060ó has been no exception, as brieXy 
described below.

(etween 060– and 0600, presidential and legislative elections favouring populist agendas 
took place in 2hile, 2olombia, Peru and /onduras. Bhese elections ushered in what some 
commentators called a new qpink tide3 in the region.[93] (y the start of 0601, q–0 of –8 Latin 
American countries were run by left5wing governments3, representing q80 per cent of the 
region3s population and 86_ of its G’P3.[94] In turn, foreign investors have felt uneasy about 
the potential implications of populist agendas and the future of I2SI’ in the region.[95] Some 
of the recent developments in the region that impact or could impact I2SI’ include the 
following.

In 2olombia, the election of Gustavo Petro has led to improved relations between 2olombia 
and Fenejuela, culminating in a new (IB.[96] Bhe agreement reXects Fenejuela3s denunciation 
of the I2SI’ 2onvention, as it excludes I2SI’ arbitration and provides that disputes between 
investors and the host state may only be resolved in domestic courts or through arbitration 
under the –8‘- W72IBRAL Arbitration Rules.[97]

In Vexico, President Vanuel L?pej zbrador has fostered an unwelcoming environment for 
foreign investors. In the past year, for example, zbrador3s government has seijed a number 
of private assets belonging to both Vexican and WS enterprises, such as a port facility 
belonging to a maMor WS producer of construction aggregates[98] and a –06km stretch of 
rail line owned by a Vexican billionaire.[99] Incoming president 2laudia Sheinbaum has also 
stated that she favours state5run companies and seeks to reduce Vexico3s dependence on 
imports.[100]

In /onduras, ]iomara 2astro was elected president in 0600 and swiftly enacted policies 
that targeted private investments, resulting in a series of I2SI’ arbitration proceedings 
against the state.[101] Since 2astro took o$ce, investors have Tled nine I2SI’ arbitrations 
against /onduras.[102] Bhe largest case was brought by WS corporation Pr?spera Inc after 
2astro repealed a law that established employment and economic development jones.[103] 
Bhe corporation is seeking almost WS4–– billion in compensation, eUualling roughly a third 
of the country3s G’P.[104] After alleging that I2SI’ mishandled Pr?spera3s claim, /onduras 
eventually denounced I2SI’ in [ebruary 060ó.[105]

In 2hile, Gabriel (oric3s rise to power initially caused investors to pull out more than WS4D6 
billion from the country.[106] 2ertain proposed reforms, such as increased recognition of 
the rights of indigenous peoples and nations to their lands, could have had a signiTcant 
impact on maMor industries where there are foreign investments in 2hile, such as the mining 
industry.[107] /owever, most of (oric3s campaign promises failed to bear fruit after his 
proposed changes to the constitution were reMected in a national referendum.[108]

[inally, although Ecuador reMoined I2SI’ in 060–, in a referendum held in April 060ó its citijens 
voted to keep Article ó00 of the country3s 066N constitution, which prevents it from engaging 
in international arbitration to settle disputes between foreign investors and the state.[109] As a 
result, Ecuador is barred from entering into agreements where the state qyields its sovereign 
Murisdiction to international arbitration entities3.[110]
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CONCLUSION

Bhe exponential growth of I2SI’ arbitration in the Trst decade of the twenty5Trst century 
owed much to investment disputes originating in Latin America, and in Argentina and 
Fenejuela in particular. Sweeping policy changes in these two countries resulted in a large 
number of I2SI’ cases. Bhis is a pattern that may repeat itself in Latin America and other 
regions. Spain, for example, is now the country with the Tfth most I2SI’ cases against it,5
[111] and these cases have arisen almost exclusively from Spain3s reforms to the renewable 
energy sector.[112]

As discussed above, cases arising from across5the5board policy changes pose a challenge to 
the I2SI’ system and contributed to a legitimacy crisis for I2SI’ in Latin America. /owever, 
with the Argentina and Fenejuela cases receding, I2SI’3s fortunes in Latin America have 
improved for now. zf course, the political landscape in Latin America can shift Uuickly, as 
happened with the region3s leftward shift in recent years. /onduras3 denunciation of I2SI’ 
is reminiscent of the denunciations by (olivia, Ecuador and Fenejuela that took place more 
than a decade ago. Generally, however, I2SI’ is not facing the same level of criticism from 
Latin American states that it faced in the late 0666s.

Latin America continues to see a steady inXux of I2SI’ arbitrations. I2SI’3s caseload 
depends on this inXux of cases. In 0601, 18 per cent of I2SI’3s cases originated in South 
and 2entral America, while 00 per cent came from Eastern and Oestern Europe and 2entral 
Asia.[113] Bhis is the inverse proportion of I2SI’3s historical caseload.[114] Given the European 
Wnion3s continued backlash against investor9state dispute settlement, Latin America may 
once again become the region that spurs I2SI’3s growth, or at least prevents its decline.
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footnote -D, 0––, 0–1, 0–-.
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[71]’enunciation of I2SI’ 2onvention Ecuador )I2SI’, Oorld (ank, 0600C, footnote -8.
[72]Ecuador  Propone  A  Wnasur  La  2reaci?n  ’e  Instancias  ’e  ArbitraMe 
Regional  )Presidencia  de  la  RepZblica  del  EcuadorC,  available  atH 
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ancias5de5arbitraMe5regionalK.
[73]ibid. At the time, this award was the largest in I2SI’ history.
[74]qFenejuela  Submits  A  7otice  Wnder  Article  ‘–  zf  Bhe 
I2SI’  2onvention  )I2SI’,  Oorld  (ank,  06–0C,  available  atH 
httpsHKKicsid.worldbank.orgKnews5and5eventsKnews5releasesKvenejuela5submits
5notice5under5article5‘–5icsid5convention.
[75]W72BA’  Investment  Policy  /ub,  Fenejuela, 
Investment  ’ispute  Settlement  7avigator,  available  atH 
httpsHKKinvestmentpolicy.unctad.orgKinvestment5dispute5settlementKcountryK0
0NKvenejuela5bolivarian5republic5ofKrespondent.
[76]qFenejuela formalija salida del convenio de 2iadi3, El Biempo )0D January 06–0C, available 
atH httpsHKKwww.eltiempo.comKarchivoKdocumentoK’R511‘1N.
[77]qFenejuela  RatiTca  Su  Salida  ’el  Bribunal  ’e  2ontroversias 
’el  (anco  Vundial3,  El  ’[a  )0-  January  06–0C,  available  atH 
httpsHKKwww.eldia.esKvenejuelaK06–056–50-K05Fenejuela5ratiTca5salida5tribu
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Guyana, Paraguay, Peru, Surinam, Wruguay and Fenejuela.
[79];atia  [ach  Gomej  and  2atharine  Biti,  qEl  2entro  de  Soluci?n  de  2ontroversias 
en Vateria de Inversiones de W7ASWRH 2omentarios Sobre el  (orrador de Acuerdo 
2onstitutivo3 )International Institute for Sustainable ’evelopment, 06–-C, available atH 
www.iisd.orgKitnKesK06–-K6NK–6Kunasur5centre5for5the5settlement5of5investme
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[81]See I2SI’ 2ase ’atabase, footnote ––.
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[87]See I2SI’ 2ase ’atabase, footnote ––.
[88]Vexico has 10 (IBs that are in force, 08 of which provide for I2SI’ arbitration. See W72BA’ 
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httpsHKKinvestmentpolicy.unctad.orgKinternational5investment5agreementsKcou
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SPA  v.  Republic  of  Ecuador,  I2SI’  2ase  7o.  AR(K00K1,  details  available  atH 
httpsHKKicsid.worldbank.orgKcasesKcase5databaseKcase5detail”2ase7o\AR(K00K1.
[92]Alexandra  Falencia,  qEcuador  Apunta  A  Regresar  Al  Bribunal  Arbitral 
’el  (anco  Vundial  Para  Atraer  Inversi?n3,  Reuters  )0600C,  available  atH 
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[95]qLatin America3s left5wing experiment is a warning to the world3, Bhe Economist )–N Vay 
0601C, www.economist.comKthe5americasK0601K6DK–NKlatin5americas5left5wing5experime
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[96]2olombia9Fenejuela  (IB  )0601C,  available  atH 
httpsHKKedit.wti.orgKdocumentKshowK6N1Nfeee5e‘Dd5óa8b5bce–5–b–d0ófcN‘a6.
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[99]See  Andrea  7avarro,  qAVLz3s  Seijure  of  a  (illionaire3s  Rail  Line  Is  Vaking 
Investors  Oary  of  Vexico3,  (loomberg  W;  )01  Vay  0601C,  available  atH 
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[100]See Jose de 2ordoba, Santiago Pérej and Steve L [ishe, qVexico is About to Elect Its [irst 
[emale President. /er JobH Save the 7ation3, Oall Street Journal )08 Vay 060óC, available atH 
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7ightmare  for  /onduras3,  [oreign  Policy  )0ó  January  060óC,  available  atH 
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