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INTRODUCTION

The International Centre for Settlement of Investment Disputes (ICSID), which administers
most of the world's arbitrations between states and foreign investors, gets busier every year.
Between 2020 and 2023, ICSID registered 222 arbitrations, the busiest four-year period in
its history. ICSID’s next busiest four-year period was 2016-2019 (196 registered cases),
followed by 2012-2015 (189 registered cases).m

Nevertheless, for the first 30 years after ICSID was established in 1966,[3] it was a sleepy
institution, handling, at most, a few arbitrations a year. The first arbitration at ICSID was
registered in 1972, and thereafter there were many years in which no arbitrations were
registered at all. In no year prior to 1997 did ICSID register more than four arbitrations.™ In
its first 30 years of existence, it only registered a total of 32 arbitrations !

This began to change in the late 1990s, as ICSID registered 10 or more arbitrations per year
from 1997, and its caseload increased significantly from 2000. It is not surprising that the
2000s is the decade when ICSID came into prominence. The decade before had seen a
tremendous increase in global trade as globalisation became ‘an all-conquering force’ after
the fall of the Soviet Union,m and privatisation became ‘the global economic phenomenon
of the 19905 Bilateral investment treaties (BITs) proliferated after 1990,[8] and the World
Trade Organization was founded in 1995. With increased private investments worldwide, an
increase in disputes between foreign investors and states was bound to follow, and ICSID
was well positioned to administer these disputes.

One of the regions that pushed ICSID into the limelight was Latin America. In the 1980s
and 1990s, many Latin American countries joined the ICSID Convention after initially having
viewed ICSID with great scepticism.lg] During the 1980s and 1990s, Latin American countries
also entered into a significant number of BITs and to a greater or lesser extent liberalised
their markets. A decade later, factors such as economic volatility and changing political tides
resulted in an exponential increase in investment disputes in the region.

By the end of 2010, more than a third of ICSID’s cases had originated in Latin America."

Moreover, by the end of 2010, the four countries with the most ICSID cases against them
were in Latin America (including Argentina and Venezuela in the first and second spots,
respectively),["]

Today, the countries with the most ICSID cases against them are still Argentina (59) and
Venezuela (56).[12] Between them, they account for more than 11 per cent of ICSID’s
historical caseload. Most of the cases against them resulted from sweeping policy changes,
specifically, emergency legislation in response to a severe economic crisis in 2007 in
Argentina and a policy of nationalisation in Venezuela starting in 2007. These policy changes
resulted in many investment disputes arising out of the same or similar measures.

These cases are important not only because of their outsized contribution to the growth
of ICSID arbitration but because they revealed potential limitations of the ICSID system.
Because each ICSID arbitration is an ad hoc proceeding related to one particular case, a
series of cases with very similar facts could and has led to inconsistent arbitral awards and
annulment decisions. In response, critics of ICSID bemoaned the lack of coherence in its
decisions and called for an ICSID appellate system to replace or supplement the annulment
system.
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In this chapter, we discuss a few cases resulting from Argentina’s economic crisis and
Venezuela's nationalisations to illustrate some of the issues raised by these older cases.
We then discuss the legitimacy crisis ICSID faced in Latin America by 2010. We conclude
by discussing the more recent ICSID landscape in Latin America. In the past few years,
Peru, Colombia and Mexico have experienced a significant growth in the cases against
them. These cases differ from the older Argentine and Venezuelan cases because they
are typically not the result of sweeping policy changes but rather the result of government
measures more particularly related to the circumstances of the investment at issue. These
cases have resulted in fewer opportunities for inconsistent results and thus less controversy.
Additionally, Latin American states have lent increased support to ICSID in recent years.

ARGENTINA: DIVERGING APPROACHES TO STATE OF NECESSITY

In the 1990s, Argentina privatised many of its state enterprises. As a result, a large number
of foreign investors acquired concessions to provide public services in Argentina. One of the
key incentives for investors was that the tariffs for these services would be calculated in
US dollars, converted to Argentine pesos (which were pegged to the dollar) at the time of
invoicing, and adjusted every six months according to the US Producer Price Index. [

Starting in 1998, Argentina suffered a severe economic crisis that resulted in a reduction in
GDP, deflation and increased unemployment. The crisis worsened in 2001, and in December
of that year Argentina defaulted on its sovereign debt. In early 2002, Argentina passed
emergency legislation enacting a variety of measures to counter the crisis, including freezing
utility tariffs, abolishing the dollar-to-peso tariff calculation and ending the convertibility
regime that had pegged the Argentine peso to the US dollar !

With tariffs calculated in pesos, and the peso’s value against the dollar having fallen by
more than two-thirds, foreign investors faced both a substantial loss of income and US
dollar-denominated debt outside Argentina that they could no longer service. These investors
filed numerous ICSID arbitrations against Argentina alleging various BIT violations, such as
failure to accord fair and equitable treatment (FET), discrimination based on nationality and
indirect expropriation.

THE CMS AND LG&AMP;E AWARDS

CMS Transmission Company (CMS) v. Argentina and LG&E Corp v. Argentina were among the
first ICSID cases brought against Argentina as a result of the economic crisis. The claimants,
two gas transportation and distribution companies, alleged violations of the Argentina—US
BIT. In both cases, in addition to its other defences, Argentina claimed that any alleged
breaches were excused due to a state of necessity. In asserting this defence, Argentina relied
both on Article XI of the BIT" and on customary international law as codified in Article 25
of the Articles on State Responsibility.[wl

Both tribunals found Argentina liable, but their approach to Argentina’s necessity defence
differed in crucial ways. The CMS tribunal first analysed Article 25 and found that Argentina
could not invoke necessity as a defence for several reasons. First, while the tribunal
acknowledged the crisis had been severe, it was not sufficiently so to meet the requirement
under Article 25(1)(a) that an ‘essential interest’ was in ‘grave and imminent peril’.[m Second,
the tribunal found that the policy response chosen by Argentina was not the ‘only’ response
to the crisis it could have chosen. Other responses could have included the ‘dollarization of
the economy’ or granting ‘'direct subsidies to the affected population’.hs] Because there was
more than one alternative, the tribunal held that Argentina failed to meet the requirement
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under Article 25(1)(a) that the wrongful act be the ‘only way’ to safeguard the essential
interest."") Finally, with respect to the requirement under Article 25(2)(b) that a state not
contribute to the state of necessity, the tribunal observed ‘that government policies and
their shortcomings significantly contributed to the crisis and the emergency and while
exogenous factors did fuel additional difficulties they do not exempt the Respondent from
its responsibility in the matter’ 2%
The CMS tribunal’s subsequent analysis of Article Xl of the BIT was heavily influenced by its
prior analysis of Article 25 of the Articles on State Responsibility. The CMS tribunal found
that, under Article X, ‘the issue [was] to establish how grave an economic crisis must be
so as to qualify as an essential security interest.®"! The tribunal referred back to its prior
determination ‘that the Argentine crisis was severe but did not result in total economic
and social collapse’.m] Thus, the CMS tribunal interpreted Article 25 narrowly, and then
interpreted Article X| of the BIT by applying the criteria of Article 25. The CMS tribunal

awarded CMS USS$133.2 million in damages.ml

The LG&E tribunal arrived at a different result with respect to necessity. The tribunal first
analysed Article XI, holding that customary international law applied only subsidiarily. The
tribunal found that from 1 December 2007 until 26 April 2003, Argentina was in a period
of crisis during which it was necessary to enact measures to maintain public order and
protect its essential security interests’ ¥ The tribunal held that the ‘devastating conditions —
economic, political, social — in the aggregate triggered the protections afforded under Article
Xl of the Treaty to maintain order and control the civil unrest’
The LG&E tribunal then analysed Article 25 of the Articles on State Responsibility. It found
that Article 25(a)(1) was satisfied because Argentina had ‘faced an extremely serious threat
to its existence, its political and economic survival, to the possibility of maintaining its
essential services in operation, and to the preservation of its internal peaceﬁml Further, it
found that Argentina’s response was the only way to safeguard its essential interests:

[Aln economic recovery package was the only means to respond to the

crisis. Although there may have been a number of ways to draft the

economic recovery plan, the evidence before the Tribunal demonstrates that

an across-the-board response was necessary, and the tariffs on public utilities
[27]

had to be addressed.

Finally, with respect to Article 25(2)(b), the tribunal found that there was 'no serious evid[en]ce
, [28

in the record that Argentina contributed to the crisis resulting in the state of necessity'.
In light of the above, the LG&E tribunal found that Argentina was ‘exempted from liability’
during the state of necessity,lzg] but that Argentina became liable for damages as soon as
the state of emergency ended in April 2003.2%n a second phase, the tribunal awarded LG&E
damages of USS57 4 million "

DECISION OF THE CMS ANNULMENT COMMITTEE

Argentina sought annulment of the CMS award under Article 52 of the ICSID Convention. The
grounds for annulment under Article 52 are very narrow.2 Nevertheless, despite its narrow
mandate, the annulment committee apparently believed that its role was to provide guidance
for subsequent cases:
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[Tlhe present arbitration was the first of a long series relating to the Argentine

crisis of 2001-2002. Accordingly the Committee will seek to clarify certain

points of substance on which, in its view, the Tribunal made manifest errors
[33]

of law.

The annulment committee was sharply critical of the tribunal's reasoning regarding
necessity.[34] First, the committee was critical of the fact that the tribunal ‘assimilated the
conditions necessary for the implementation of Article Xl of the BIT to those concerning the
existence of the state of necessity under customary international law' B The committee
stated that the two were ‘substantively different’ and have ‘a different operation and
content’®® The committee held that in 'simply assuming that Article XI and Article 25 are
on the same footing’, the tribunal had manifestly committed legal error 71 Second, the
committee found that the tribunal erred by not considering Article XI first because the BIT
was the primary source of law, and if Article X| applied there would not have been any breach
of the BIT. If Article XI did not apply, the committee explained, the tribunal then should have
considered whether necessity under Article 25, as a subsidiary rule of international law,
precluded Argentina’s responsibility.lss]

The committee went on to say that these two errors ‘could have had a decisive impact on
the operative part of the Award’ and that if the committee were ‘acting as a court of appeal, it
would have to reconsider the Award on this ground’.[39] Nevertheless, the committee found
that its jurisdiction was limited under Article 52 of the ICSID Convention, stating that it could
not ‘'simply substitute its own view of the law . . . for those of the Tribunal 1 Thus, given that
the tribunal had applied Article XI, even if ‘cryptically and defectively’, there was no manifest
excess of power.[‘”l

In sum, while the committee lacked the power to annul the CMS award, it sought to clarify
what it viewed as manifest errors of law so that future tribunals would avoid them. The
annulment committee, in effect, sided with the analytical approach of the LG&E award, which
had been issued a year earlier, as the correct one for future tribunals to follow.

Two other tribunals had issued awards similar in reasoning and result to the CMS award
shortly prior to the CMS annulment decision. In Sempra v. Argentina and Enron v. Argentina,
the tribunals rejected Argentina’s necessity defence under Article Xl of the Argentina—US BIT
and Article 25 of the Articles of State Responsibility.ml Argentina sought annulment in both
cases.

Like the CMS committee, both the Sempra and Enron committees observed that an
annulment is narrower than an appeal and that an annulment committee cannot consider
the merits of the dispute.[43] Nevertheless, these committees went further than the CMS
committee and annulled the underlying awards. The Sempra committee held that the tribunal
had failed to apply Article XI because the tribunal interpreted Article XI's requirements
in accordance with Article 25. The Enron committee held that the tribunal failed to
properly define and apply the requirements of Article 25, specifically the requirement that
the measures be the ‘only way’ to safeguard an essential interest and the requirement that
Argentina did not contribute to the economic crisis 19

VENEZUELA: DIVERGING APPROACHES TO NATIONALISATION

In 2007, when the Argentina cases had begun to subside, the ICSID system faced a new wave
of cases resulting from a sweeping policy change. In January 2007, after winning a second
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six-year term, Venezuela's then-president Hugo Chavez began an extensive nationalisation
campaign, including the nationalisation of the mining, manufacturing, telecommunications,
and oil and gas sectors, at one point stating: ‘All that was privatised, let it be nationalised ¢!
Venezuela's nationalisation led to a large number of ICSID arbitrations against it with similar
facts, some of which resulted in inconsistent decisions.

Examples of inconsistent decisions include ConocoPhillips v. Venezuela and Venezuela
Holdings v. Venezuela, both under the Netherlands—Venezuela BIT. Article 6 of the BIT
provides that nationalisation is lawful when, among other things, ‘the measures are taken
against just compensation’ representing ‘the market value of the investments’. The claimants
in ConocoPhillips and Venezuela Holdings claimed that their investments in the oil sector had
been unlawfully expropriated because, among other things, Venezuela had failed to provide
the compensation required by the BIT.

In both cases, Venezuela had negotiated with the claimants prior to the nationalisation,
but the parties had not agreed on the appropriate compensation. Importantly, Venezuela
had only offered book value for the investments instead of market value. The question for
the tribunals was whether Venezuela's efforts to negotiate the compensation rendered the
nationalisation lawful.

The practical implication of this determination was that under the BIT, compensation for a
lawful nationalisation must be determined based on the market value of the investment at
the time of the nationalisation. However, the BIT is silent as to the appropriate compensation
in the case of an unlawful nationalisation. This would permit a tribunal, in the case of unlawful
nationalisation, to award the market value at the time of the award rather than at the time
of nationalisation.® The later valuation in these cases would lead to significantly higher
compensation because it would consider the higher oil prices after nationalisation in 2007.
The Venezuela Holdings and ConocoPhillips tribunals came to opposite conclusions on
whether Venezuela's nationalisation was lawful.

In Venezuela Holdings, the tribunal explained that the ‘mere fact that an investor has not
received compensation does not in itself render an expropriation unlawful’ ¥ It found that
Venezuela had participated in months of discussion with ExxonMobil, and that the proposals
made by Venezuela were compatible with the ‘just compensation’ required by the BIT even
though Venezuela only offered book value for the investments.®*! Accordingly, the tribunal
found that the expropriation was lawful.

The tribunal awarded damages of USS1.4 billion based on the market value of the
investments at the time of nationalisation.®" The award was later partially annulled® and
the damages dramatically reduced to US$179.3 million.®® The annulment committee found
that in calculating the market value of the investments, the tribunal should have taken into
account Venezuelan law limiting the potential profits of the investments 4

Unlike the Venezuela Holdings tribunal, the ConocoPhillips tribunal held that Venezuela's
nationalisation was unlawful. It found that Venezuela failed to ‘negotiate in good faith for
compensation for its taking of the ConocoPhillips assets . . . on the basis of market value
as required by Article 6(c) of the BIT' 5 in other words, because Venezuela did not make an
effort to offer market value, the tribunal found that the nationalisation was unlawful. In the
damages phase, the tribunal awarded ConocoPhillips US$8.4 billion,[56] the largest award in
ICSID history.
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Venezuela has sought to annul the award and the annulment decision is pending. However,
the ConocoPhillips tribunal paid careful attention to the issue that two years earlier resulted
in the partial annulment of the Venezuela Holdings award. The ConocoPhillips tribunal
expressly stated that full compensation . . . cannot represent more than compensation of
the rights and assets held by the Claimants at the relevant time’ and these rights were based
on the Association Agreements, which are governed by Venezuelan law’ 7 1t remains to be
seen whether the ConocoPhillips annulment committee will leave the award intact 8!

ICSID’S ‘LEGITIMACY CRISIS’ IN LATIN AMERICA

By 2010, when the Sempra and Enron annulment decisions were issued, some
commentators asserted that ICSID was mired in a crisis of legitimacy. The inconsistencies
between the awards, and between the annulment decisions, in the Argentina cases described
above were fodder for that criticism. One commentator asserted that the ‘very different
interpretations of the law and diametrically opposite holdings’ of the awards in CMS, LG&E-
, Sempra and Enron, despite the similar facts, evidence and arguments, was ‘sufficient
to call into question the legitimacy and viability of the ICSID arbitral system’,[59] Another
commentator stated that ‘the annulment system itself is a source of inconsistent decisions
and cannot serve as a check on incoherent decisions produced at the tribunal level % The
CMS annulment decision in particular was criticised for creating ‘an ambiguous situation’ by
both upholding the underlying award and casting ‘shadows of doubt on the legal validity of
the original tribunal’s reasoningﬂlaﬂ According to one commentator, this type of ‘gratuitous’
criticism could be a ‘consolation prize to the losing party’ that ‘'makes compliance with the
award more difficult'®® Some commentators proposed that the solution was for ICSID
to institute an appellate system that could substantively fix incorrect awards and bring
coherence to the overall results by avoiding inconsistent annulment decisions

Perhaps the most prominent critic was Christoph Schreuer, a leading commentator on the
ICSID Convention. Schreuer decried the fact that the annulment mechanism was no longer
‘an exceptional remedy for an extraordinary situation’® He asserted that there had been
both an increase in the number of annulment requests and an expansion in their scope.-
fes According to Schreuer, Argentina in particular had ‘developed the technique of attacking
unfavourable awards on as many aspects at possible’.[66] Schreuer also criticised annulment
committees for emphasising in almost every decision that annulment is narrower than an
appeal and yet not always abiding by this ‘professed self restraint . . . in the actual decisions'.-
671 Schreuer noted, for example, that given recent annulment decisions, ‘the distinction
between non-application of the proper law and its erroneous application is melting away’
when the former should be a ground for annulment while the latter should not be 168!

In the late 2000s, ICSID also faced populist criticism from some Latin American states that
questioned its legitimacy for political reasons. In 2007, Bolivia became the first state ever
to withdraw from the ICSID Convention.®® Bolivia’s then-president Evo Morales stated that
ICSID was ‘an absolutely unbalanced tribunal that always takes the side of the transnational
corporations’.ml In 2009, Ecuador also withdrew from the ICSID Convention.”" Ecuador’s
then-president Rafael Correa asserted that international dispute resolution centres ‘always
decide in favor of big capital and not in favor of the truth™ and highlighted as an example
the ‘award just rendered by ICSID, regarding the claims of the oil company Occidental’ "

In 2012, Venezuela joined Bolivia and Ecuador in withdrawing from the ICSID Convention.-
4] By that time, 36 ICSID cases had been filed against Venezuela.”® Venezuela stated
that leaving ICSID was necessary to protect the right of the Venezuelan people to decide
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the strategic directions of the economic and social life of the nation’.”® Venezuela also
incorrectly accused ICSID tribunals of having ‘ruled 232 times in favor of transnational
interests, in the 234 cases it has heard throughout its history’.m]
Unhappiness with ICSID in Latin America was not limited to the countries that denounced it.
Around this time, for example, the Member States of the Union of South American Nations
(UNASUR) discussed creating a South American centre for the settlement of investment
disputes as an alternative to 1csID® 1n 201 2, UNASUR completed an initial draft covenant
to establish the centre.””! Though the centre never came to fruition,lso] by 2012, between
the populist criticism of Latin American states and the technical criticism of commentators,
ICSID arbitration in Latin America had reached a low ebb.

ICSID IN LATIN AMERICA AFTER THE ARGENTINE AND VENEZUELAN CASES

In the 12 years since, however, the perception of ICSID in Latin America has improved.
To start, ICSID cases arising from Venezuela's nationalisations have subsided. Since 2015,
the Latin American countries with the most ICSID cases against them have been Mexico
(31), Peru (30) and Colombia (21).[81] These cases have been for the most part due to
particularised government measures, and not sweeping policy changes, which reduces
the opportunities for evident contradictions in ICSID awards and annulment committee
decisions. Examples of such particularised measures include the failure to process
environmental authorisations, the denial of concession renewals and the invalidation of
administrative permits.lsz]

In addition to having fewer cases that are prone to criticism on the basis of inconsistent
outcomes, ICSID’s fortunes have improved in Latin America due to the support of some Latin
American states.

First, Colombia more fully committed to ICSID between 2005 and 2015, when it entered into
13 new BITs and eight new free trade agreements (FTAs) that provide for ICSID arbitration
and that permit claims based on FET breaches ®¥ Prior to 2005, Colombia had only entered
into six BITs. Moreover, the FTAs it had entered into prior to 2005 did not include FET
provisions.[84] Colombia's recent agreements providing for ICSID arbitration and containing
FET provisions have resulted in more ICSID arbitrations against it. All 19 ICSID arbitrations
against Colombia were registered after 2015, and all but one of these cases were brought

under BITs or FTAs executed by Colombia in 2005 or later.

Second, Mexico joined ICSID in 2018, which provided another vote of confidence for IcsID. !
Before the ICSID Convention came into force for Mexico, cases against it administered by
ICSID were governed by the ICSID Additional Facility Rules, and the majority arose under the
North American Free Trade Agreement (NAFTA). NAFTA expired in 2020, but investors had
a three-year window to file legacy cases ® n 2023, 11 ICSID cases were brought against
Mexico — a significant increase over prior years due to the filing of the last of the NAFTA
legacy cases ! While 2023 was unusual, it is probable that Mexico will continue to see a
fair number of ICSID cases against it based on its BITs®® and other multilateral treaties that
provide for ICSID arbitration.®!

Finally, Argentina never denounced the ICSID Convention, despite rumours that it would,-
9% 5nd Ecuador has recently rejoined icsip®" i 2021, the newly elected president of
Ecuador ‘re-ratified’ the ICSID Convention, arguing that this step will ‘allow Ecuador to
meet new business partners and strengthen relations with those with whom it already has
alliances as the agreement encourages the attraction of responsible investors who are
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committed to contributing to the country’s development’.m] As noted above, the discussions
by UNASUR Member States to create an alternative to ICSID did not flourish, and UNASUR
itself disbanded by 2019.

However, while ICSID’s fortunes have improved, the political winds in Latin America never
stay calm for long, and the period from 2021 to 2024 has been no exception, as briefly
described below.

Between 2021 and 2022, presidential and legislative elections favouring populist agendas
took place in Chile, Colombia, Peru and Honduras. These elections ushered in what some
commentators called a new ‘pink tide’ in the region.ml By the start of 2023, 12 of 19 Latin
American countries were run by left-wing governments’, representing ‘92 per cent of the
region's population and 90% of its coP P turn, foreign investors have felt uneasy about
the potential implications of populist agendas and the future of ICSID in the region.[%] Some
of the recent developments in the region that impact or could impact ICSID include the
following.

In Colombia, the election of Gustavo Petro has led to improved relations between Colombia
and Venezuela, culminating ina new BIT® The agreement reflects Venezuela's denunciation
of the ICSID Convention, as it excludes ICSID arbitration and provides that disputes between
investors and the host state may only be resolved in domestic courts or through arbitration
under the 1976 UNCITRAL Arbitration Rules.®”

In Mexico, President Manuel Lépez Obrador has fostered an unwelcoming environment for
foreign investors. In the past year, for example, Obrador’s government has seized a number
of private assets belonging to both Mexican and US enterprises, such as a port facility
belonging to a major US producer of construction aggregates[%] and a 120km stretch of
rail line owned by a Mexican billionaire.* Incoming president Claudia Sheinbaum has also
stated tf}foto]she favours state-run companies and seeks to reduce Mexico's dependence on
imports.

In Honduras, Xiomara Castro was elected president in 2022 and swiftly enacted policies
that targeted private investments, resulting in a series of ICSID arbitration proceedings
against the state."™ Since Castro took office, investors have filed nine ICSID arbitrations
against Honduras."® The largest case was brought by US corporation Préspera Inc after
Castro repealed a law that established employment and economic development zones 1%
The corporation is seeking almost USS11 billion in compensation, equalling roughly a third
of the country’s GDPI" After alleging that ICSID mishandled Prospera’s claim, Honduras
eventually denounced ICSID in February 20241191

In Chile, Gabriel Boric’s rise to power initially caused investors to pull out more than USS50
. [106] . . L
billion from the country. Certain proposed reforms, such as increased recognition of
the rights of indigenous peoples and nations to their lands, could have had a significant
impact on major industries where there are foreign investments in Chile, such as the mining
industry4[1°7] However, most of Boric's campaign promises failed to bear fruit after his
. . . . [108]
proposed changes to the constitution were rejected in a national referendum.

Finally, although Ecuador rejoined ICSID in 2021, in a referendum held in April 2024 its citizens
voted to keep Article 422 of the country’s 2008 constitution, which prevents it from engaging
ininternational arbitration to settle disputes between foreign investors and the state" Asa
result, Ecuador is barred from entering into agreements where the state 'yields its sovereign

jurisdiction to international arbitration entities’ ")
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CONCLUSION

The exponential growth of ICSID arbitration in the first decade of the twenty-first century
owed much to investment disputes originating in Latin America, and in Argentina and
Venezuela in particular. Sweeping policy changes in these two countries resulted in a large
number of ICSID cases. This is a pattern that may repeat itself in Latin America and other
regions. Spain, for example, is now the country with the fifth most ICSID cases against it,-
[111] . . L

and these cases have arisen almost exclusively from Spain's reforms to the renewable
energy sector"?

As discussed above, cases arising from across-the-board policy changes pose a challenge to
the ICSID system and contributed to a legitimacy crisis for ICSID in Latin America. However,
with the Argentina and Venezuela cases receding, ICSID's fortunes in Latin America have
improved for now. Of course, the political landscape in Latin America can shift quickly, as
happened with the region’s leftward shift in recent years. Honduras’ denunciation of ICSID
is reminiscent of the denunciations by Bolivia, Ecuador and Venezuela that took place more
than a decade ago. Generally, however, ICSID is not facing the same level of criticism from
Latin American states that it faced in the late 2000s.

Latin America continues to see a steady influx of ICSID arbitrations. ICSID’s caseload
depends on this influx of cases. In 2023, 39 per cent of ICSID’s cases originated in South
and Central America, while 22 per cent came from Eastern and Western Europe and Central
Asia.""® This is the inverse proportion of ICSID’s historical caseload " Given the European
Union's continued backlash against investor—state dispute settlement, Latin America may
once again become the region that spurs ICSID’s growth, or at least prevents its decline.
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