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Few clients seek arbitration counsel as often as those in telecoms, or have such high-stakes 
disputes when they do. And yet, to date, there has been no deGnitive book for either counsel 
or client on this fascinating genre of work

Rlobal Arbitration ’eviewTs Whe Ruide to Welecoms Arbitrations aims to change that. 
qritten by some of the worldTs leading names, it covers the most pressing conceptual and 
practical aspects of telecoms arbitrations, from Iuestions of arbitrability to topics such 
as the idiosyncrasies of space and satellite disputes, problems of performance caused 
by sanctions regimes, and how to deal with armed conLict. Bt concludes with a regional 
overview.
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Whe Grst edition of Whe Ruide to Welecoms Arbitrations came to light in the aftermath of 
the covid-S5 pandemic. Uince then, the world has transitioned into a new normality with an 
ever-increasing reliance on the most advanced technologies, and with artiGcial intelligence 
at the heart of many of the recent developments. qith the roll-out of PR across the globe, the 
telecoms sector continues to witness radical changes, and this has already affected, in many 
respects, the ways in which we live, work and interact in society. j-turns and a return to the 
past are unlikely in this new paradigm, and while new legal challenges will arise, arbitration 
will continue to be one of the means to resolve those challenges.

Whis third edition has been enriched with insightful updates and actual trends on a range of 
topics that remain of signiGcant relevance for arbitration in the telecoms sector. ‘redictably, 
and since the publication of the Grst edition, disputes in the sector have been on the rise.

Reopolitical tensions between world powers Oostling for inLuence will continue to foster and 
e9acerbate disputes in a sector that is now considered to be as strategic as the energy and 
defence sectors. For instance, some well-known PR eIuipment suppliers have made good 
on their threats to take action against states that have prevented them from participating in 
a number of lucrative tenders. Bf states are said to have done so to preserve their national 
security interests, the legitimacy and proportionality of those measures will be scrutinised 
by arbitral tribunals applying international law and the corpus of Ourisprudence developed 
during the past two decades to protect foreign investors from state interference.

Whe outcome of these high-proGle PR arbitrations will also have wider repercussions 
as the state of nationality of those zbannedT economic champions may end up taking 
countermeasures against other foreign companies operating in the same sector. Whe return 
of nationalism and protectionism, which were thought to belong to a bygone era, should not 
be understated.

Whe Ruide continues to track both general and speciGc themes that are relevant to arbitration 
users in general, but not solely. Whe previous editions have indeed attracted a wider audience 
of general counsel and transactional in-house lawyers looking to familiarise themselves with 
the mechanics of arbitrating disputes in the telecoms sector, the types of disputes that may 
come their way and some of the issues that they need to be alert to, especially when they 
operate in comple9 Ourisdictions.

Mne freIuently asked Iuestion is whether arbitration should really be the preferred method 
to resolve telecoms disputes. Whe fact that the big Gve tech companies CRoogle, Apple, 
Facebook, AmaHon and :icrosoft2 initially opted for court litigation Cmainly in 0alifornia2 in 
their contracts implied that they were hostile to arbitration. éowever, as they have gained 
inLuence, prominence and global reach, arbitration is increasingly being provided for in their 
commercial contracts Calthough one pocket of resistance seems to prevail for patent and 
maOor intellectual property disputes, which, for enforceability purposes, still Gnd their way into 
courts2. Whe dichotomy between litigation, arbitration and risk management is still relevant, 
therefore, and z‘art B& Reneral considerationsT starts with a perspective from ‘aul qernK, 
former general counsel at one of the most prominent telecoms operators.

1ven when arbitration is the preferred dispute resolution method, the nature of the telecoms 
sector, its far-reaching and overlapping effects on a whole range of matters, and the diversity 
of its actors Cfrom businesses to consumers2 may give rise to issues of arbitrability and its 
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corollary, the enforcement of arbitral awards. Whis important issue is addressed by 1mily éay 
of éanotiau V van den )erg in zBssues of arbitrability in telecoms arbitrationsT.

Although commercial arbitration in the telecoms sector is primarily driven by :VA and 
corporate disputes arising in a variety of scenarios, in the recent past, there has been 
a surge in shareholder disputes, which are usually prompted by the need for foreign 
telecoms operators to dilute their shareholding, or even e9it certain operations, because 
their continued presence in certain Ourisdictions gives rise to reputational and compliance 
concerns Can increasingly decisive factor for a large number of telecoms operators2. Bn this 
regard, assessment of damages in commercial arbitrations follows different approaches, 
and this is e9plored by Yai F Uchumacher and 0hristoph qilmsmeier of Ali9‘artners in 
zZaluation approaches in telecoms arbitrations& commercial arbitrationsT.

As for oil, gas and other critical minerals, spectrum,[2] which is also a sovereign asset, 
is the new scarce resource that reIuires the presence of heavy infrastructure to meet 
the ever-increasing needs of the world economy. Bf, traditionally, most of the telecoms 
infrastructure that is in place, such as towers, was found on land, nowadays, commercial 
undersea telecommunications cables carry the vast maOority of digital communications 
Cincluding voice, data, internet and Gnancial transactions2 and form the backbone of the 
global internet. éowever, given the signiGcant needs for telecommunications services these 
days, the satellite industry is now viewed as the solution to the problem of Gnding new 
terrestrial sites to erect towers or new maritime routes to instal undersea cables, both of 
which are far from satisfactory from an environmental perspective. Whe increasing presence 
of the satellite industry in the telecoms sector is very likely to entail new forms of disputes 
that may be subOect to arbitration. Whis is covered in detail by (aura Dvonne Cielinski, senior 
counsel at éolland V Ynight and president of the Upace Arbitration Association, in zWhe rise 
of satellite arbitrationsT.

‘art BB of the Ruide is devoted to investment treaty arbitration in the telecoms sector. Where is 
self-evidently a tension between the stateTs sovereign right to regulate and the protection of 
investorsT rights. Whe Grst two chapters in this part of the Ruide, on standards of protection, 
from representatives of Whree 0rowns ((‘ and Aluko V Myebode, respectively, revisit the 
latest Ourisprudence of the right to regulate and its limits and also look more closely at the 
obligations of the investor and how these obligations have been revamped in more recent 
investment treaties.

’ecent developments appertaining to armed conLict, coups d’état and civil unrest in different 
parts of the world continue to pose challenges to the sector, as e9plained by :ichael 
Darowski and ’omilly éolland of :cDermott qill V 1mery in z0ivil unrest and investor-state 
claims in the telecommunications sectorT.

Finally in ‘art BB, (ucreHio Figurelli and ’ichard 0aldwell of Whe )rattle Rroup provide a useful 
overview of issues of compensation and the approach taken by investment treaty tribunals 
in recent cases in zZaluation approaches& investment treaty arbitrationsT.

‘art BBB provides the Gnal chapter of the Ruide, which offers a geographical perspective on 
telecoms arbitration in the 1uropean jnion, contributed by me and WeOas Uhiroor, both of 
1versheds Uutherland.

Whis third edition brings together leading arbitration practitioners who have a wealth of 
e9perience in telecoms arbitrations. Bt is hoped that by focusing on a sector that will be 
affecting the world of arbitration in the coming years, the Ruide will continue to be helpful 
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for the arbitration community, in-house counsel and anyone with an interest in telecoms 
arbitrations.

B warmly thank the contributors, all of whom have helped bring this initiative to fruition and 
have participated in this third edition. As always, B am very grateful to the team at (aw 
)usiness ’esearch, including David Uamuels and :ahnaH Arta, for their continued support.

qesley ‘ydiamah
August 646x

ENDNOTES
[1] qesley ‘ydiamah is a partner at 1versheds Uutherland.
[2] Upectrum means the radio freIuencies allocated to the mobile industry and other sectors 
for communication purposes. At present, licensing and auction rounds for PR spectrum are 
being held in numerous countries across the world.
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