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Global Arbitration Review is delighted to publish The Arbitration Review of the Americas
2018, one of a series of special reports that deliver business-focus intelligence and analysis
designed to help general counsel, arbitrators and private practitioners to avoid the pitfalls
and seize the opportunities of international arbitration. Like its sister reports The European
Arbitration Review, The Middle Eastern and African and The Asia-Pacific Arbitration Review
provides an unparalleled annual update — written by the experts — on key developments.

In preparing this report, Global Arbitration Review has worked exclusively with leading
arbitrators and legal counsel. It is their wealth of experience and knowledge — enabling them
not only to explain law and policy, but also to put theory into context — which makes the
report of particular value to those conducting international business in the Americas today.

Global Arbitration Review would like to thank our contributors, who have made it possible to
publish this timely regional report.

Although every effort has been made to provide insight into the current state of domestic
and international arbitration across the Americas, international rbitration is a complex and
fastchanging field of practice, and therefore specific legal advice should always be sought.

Subscribers to Global Arbitration Review will receive regular updates on changes to law and
practice throughout the year.
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The Americas have experienced a strong uptick in investment treaty arbitration activity over
the past year. In 2016, 17 per cent of the 47 new investment arbitration cases registered
before the International Centre for Settlement of Investment Disputes (ICSID) under the
ICSID Convention and Additional Facility Rules included a South American country as a
party, while an additionfal 6 per cent included Spanish-speaking countries from the Caribbean
and Central America. ICSID registered a total of 14 cases, involving Colombia (three),
Venezuela (three), Panama (Ewree), Peru (one), Uruguay (one), Mexico (one), Canada (one)
and the United States (one). Thirteen per cent of the arbitrators, conciliators and ad hoc
committee members appointed in cases registered in 2016 were South American nationals
(217 total), 2 per cent wer%from Central America (three total), and 18 per cent were from
North ﬁmerica (285tota|). Claimants initiatgd cases J7|nder th@ UNCITRAQL Rules against
Bolivia, Colombia, the DominicanRepublic, Ecuador, Mexico andPeru. Attheopposite
end of the arbitration ‘life cycle', the past 12 months saw an increasing number of cases
involving countri% in the AmericasI gome to a close. Between 1 June 2016 and 21 June
2017, Venezuela  and Costa Rica  each had tvvo1I£ZSID axiv§rds rende[id against the]rg;
ICSID avve]réis were also eranered against Panama, Peru, Uruguay, El Salvador,
Argentina  and Canada.  The region continues to see foreign investment from all over
the world, suggesti]r%g that it will likely continue to see investment treaty disputes for the
foreseeable future.

In the past year, several new international investment treaties involving the Americas have
been in negotiations or were signed, but only three were ratified: (i) the Canada-Hong Kong
Foreign Investment Promotion and Protection Agreement (FIPA), (ii) the Canada-Mongolia
FIPA, and (iii) the United States-Argentina Trade and Investment Framework Agreement
(TIFA). Of these three, only the Canadian FIPAs provide for investor-state dispute resolution.
The Canada-Hong Kong FIPA provides for UNCITRAL arbitration, and the Canada-Mongolia
FIPA provides for ICSID or UNCITRAL arbitration. The United States and Argentina already
have a BIT in force (since 1994) that provides for investor-state dispute resolution, so the
new TIFA understandably does not have such a provision.

The past year also saw the termination of many international investment treaties in the
Americas, as a result of Ecuador's termination of all 16 of its BITs that remained in
force. By presidential decree on 16 May 2017, Ecuador terminated its BITs with Argentina,
Bolivia, Canada, Chile, China, France, Germany, Italy, the Netherlands, Peru, Spain, Sweden,
Switzerland, the United Kingdom, the United States and Venezuela. Ecuador's termination of
these BITs followed the May 2017 report of a national commission (CAITISA, by its Spanish
acronym), finding that the BITs failed to give the promised level of foreign direct investment,
were contrary to developmental&bjeotives, and disproportionately favoured investors at
significant expense to Ecuador.  The 108-page report discussed various international
arbitral awards in detail, including the award issued in the Burlington case addressed below.
The report recommended the termination of all BITs, which Ecuador did on 16 May 2017.
Notably, however, many of the terminated BITs have sunset clauses that will allow existing
investors to continue to rely on them for years to come with respect to investments made
prior to the termination of the applicable BITs.

With these developments as backdrop, this article briefly discusses four legal developments
and updates to last year's article that are expected to be important for arbitration
practitioners, international investors, and others interested in the investment dispute
settlement system.
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First, three tribunals issued decisions on counterclaims brought by respondent states. Of
these three decisions, Burlington v Ecuador was the only one to award damages on a
counterclaim; the counterclaim failed on the merits in Urbaser v Argentina, and the tribunal
in Rusoro Mining v Venezuela dismissed the counterclaim for lack of jurisdiction.

Second, as an update to last year's article on time limitations and submissions from
non-disputing parties, this year saw another trio of decisions on this topic: Eli Lilly v Canada,
Berkowitz v Costa Rica andRusoro Mining v Venezuela.

Third, in Garcia v Venezuela, a Paris court hearing set-aside proceedings rejected Venezuela's
jurisdictional objection against dual nationals pursuing claims under the Spain-Venezuela
BIT.

Finally, President Trump formally notified the US Congress of his intention to renegotiate the
North America Free Trade Agreement (NAFTA). Although officials in his administration have
offered few specifics, they have suggested that there may be changes to the investor-state
dispute settlement mechanism under Chapter 11 of NAFTA. Any changes to the investment
arbitration mechanism under NAFTA may have cascading effects on other BITs and FTAs
in Latin America and across the globe. As a result of uncertainties over the direction of US
economic policymaking, the United Nat'%ls forecasts that, in 2017, foreign direct investment
in the region will be adversely affected.

COUNTERCLAIMS

As the CAITISA reportézlircumspectly recognised, not all of Ecuador's cases have ended
in losses for the state.  In fact, in the recent Burgagton case, Ecuador won an award of
$41.8 million for counterclaims against an investor.  Though this is a significant victory for
Ecuador, it does little to assuage the concerns laid out in the CAITISA report, as the same
tribunal awarded the investor much larger damages of $379.8 million in the same case.

InBurlington v Ecuador, an ICSID tribunal exercised jurisdiction over counterclaims based
on the investor's and Ecuador's direct agreement that the arbitration was the appropriate
forum for resolution of counterclaims arising out of certain investments. After finding a
jurisdictional basis in the parties' direct agreement, the tribunal also found that jurisdiction
was proper under Article 46 of the ICSID Convention, which allows for jurisdiction
over counterclaims ‘arising directly out of the subjec%natter of the dispute, subject to
consent and other requirements for ICSID jurisdiction. ~ The tribunal held that Ecuador's
counterclaims satisfied the independent requirements for ICSID jurisdiction, and awarded
Eﬁuador approximately $41.8 million for environmental and infrastructure counterclaims.-

This sum is significant, tEgugh a fraction of the approximately $S380 million that the
tribunal awarded the investor.  The tribunal also noted the parallel but still-pending Perenco
arbitral procee?é'ngs for the point that Ecuador should not recover twice for the same
counterclaims.

Ecuador was not alone in this regard, as Argentina also won a jurisdictional decision
on counterclaims. In Urbaser v Argentina, tha;ribunal found jurisdiction over the state's
counterclaims but rejected them onthe merits.  Infinding jurisdiction, the tribunal analysed
the broadly worded Argentina-Spain BIT, which provided for ICSID arbitration over ‘dispu

arising between a Party and an investor of the other Party in connection with investments'.

Argentina argued that the investors had violated the residents' right to water by failing to
invest funds or carry out various aspects of the investment. For the tribunal, this was close
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enough of a relation to the investments and the dispute to satisfy the BIT's jurisdictional
scope as well as that of Article 46 of the ICSID Convention. After finding jurisdiction,
however, the tribunal rejected Argentina's counterclaims on the merits, finding that although
the investor was bound by a negative duty to not ‘engage in activity aimed at destroying
[human] rights', there was no basis to hold the inv%tors responsible for Argentina's positive
obligations to uphold the residents' right to water.

On the other hand, in Rusoro Mining v Venezuela, the tribunal held it had no jurisdiction
over Venezuela's counterclaim. Venezuela argued that t% investor had inadequate mining
practices that damaged the mine and impaired its value.  The tribunal looked to the text of
the Canada-Venezuela BIT, which restricted the scope of arbitrable disputes to those based
on a ‘claim by the investor that a measure taken or not taken by the [host State,oljls in breach of
this Agreement’, and allowed only investors to submit disputes to arbitraé'&)n. Accordingly,
the tribunal dismissed Venezuela's counterclaim for lack of jurisdiction.

These cases show that while counterclaims in investment treaty arbitrations remain
rare, successful ones remain even rarer. Though Burlington and Urbaser surmounted the
significant jurisdictional hurdles that states often face - usually in the form of restrictive BIT
text (such as in Rusoro) or the lack of investor consent to submit counterclaims to arbitration
-both cases resulted in what some may dismiss as pyrrhic victories for the respondent state.

TIME LIMITS

In last year's article, we discussed non-disputing parties' interpretations of time limitations
in free trade agreements, noting Judge Brower's concern thatééon—disputing parties ‘club
together' to support the respondent state's restrictive position.  In the cases discussed -
Eli Lilly v Canada, Corona Materials v Dominican Republic andMercer International v Canada -
non-disputing parties argued that ‘neither a continuing course of conduct nor the occurrence
of subsequent acts or omisﬁons can renew or interrupt the three-year limitation period once
it has commenced to run!  Time limits remained a live issue in the past year, in the form
of the awards in Eli Lilly v Canada, Berkowitz v Costa Rica and Rusoro Mining v Venezuela.
And in bothEli Lilly and Berkowitz, the tribunals considered submissions from non-disputing
parties as to the limitation period issue.

In Eli Lilly, the claimant allege%}ooreaches of the NAFTA based on the Canadian courts'
invalidation of certain patents.  The three-year limitation period under NAFTA Articles
1116(2) and 1117(2) had commenced on 12 September 2010; the claimant initiated
arbitration on 12 September 2013, within that time frame. Though the final Supreme Court
decisions were issued within the limitation period in December 2011 and May 2013, the
claimant alleged that the basis of the decisions was the courts' adoption of an arbitrary
and discriminatory legal doctrine in the mid-2000s - which, Canada argued, meant that the
limitations period should have begu§6to count in 2010, which in turn would have made
claimant's NAFTA action time-barred.

As discussed in last year's article, Mexico and the United States filed non-disputing
party submissions, arguing that the three-year limitation period of NAFTA should not be
suspended, prolonged, or renewed by a continuing course of conduct. The tribunal noted
this position but avoided it altogether, holding instead that the ‘Claimant has not advanced
a theory of COﬂ’[i%Lﬁed breach or otherwise advocated the suspension or extension of the
limitation period.  The tribunal appeared to deliberately avoid the legal issue, resting its
decision on its factual determination that ‘the alleged breach for each investment . . .
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38
occurred at a single point in time within the three-year period.  The tribunal did note, citing
the Mondev and Feldman decisions, ‘%’ﬂ it would consider ‘earlier events that provide the
factual background to a timely claim'’.

In Berkowitz, in contrast to Eli Lilly, the tribunal squarely addressed the claimants' allegations
of a co%’nuing breach or composite act straddling the commencement of the limitation
period.  The claimants had invested in beachfront properties that were subject to
expropriation orders several years before the limitation period commenced (and before
the CAFTA's entry into force). The claimants argued that they did not know about the
expropriation orders when they were issued, and that the continued failure of Costa Rica to
provide adequate compensation constituted an independently actionable breach.

El Salvador and the United States made submissions as non-disputing parties, not explicitly
in defence of Costa Rica, but supporting the strict interpretatioé{ll of the three-year limitation
period under CAFTA that formed part of Costa Rica's defence.  El Salvador also observed
that where a treaty calls for a six-month negotiation period before initiating arbitration,
as does CAFTA, this effectively shortens the three-year limitation period to two years and
six months, as an investor will not be able to initiate a timely arbitration unless it begins
negotiations six months before filing.

The tribunal, in line with the non-disputing parties' submissions and in agreement with
Corona Materials and other similar cases, adopted a strict interpretation of the three-year
Iﬂﬂtation period and held that the majority of the claims fell beyond the limitation period.-
The tribunal only left open a question the potential survival of claims concerning three
Q?perties affected by judgments issued more than a year after the arbitration was initiated.-
TQ&inveStors withdrew those claims, however, cementing Costa Rica's victory in the
case.

Finally, though based on a BIT and not a free trade agreement, the ’[rinr al in Rusoro Mining
v Venezuela applied a three-year time limitation in the same manner. ~ The tribunal noted
the similarity of the three-year limitation period ini e NAFTA and the Canada-Venezuela
BIT, which formed the basis of the parties' consent.  The parties agreed that the limitation
period comﬁenced on 17 July 20009, three years before the investor filed its request for
arbitration.  The investor argued that certain measures before 17 July 2009 should be
considered because they formed a ‘chain of actions' aﬁg were ‘part of a composite breach
that crystallized after the time bar became applicable’.  The tribunal found that there was
not a sufficient connection between the pre- and post-period acts, and, thelrfgfore, held that
the investor's claims based on those earlier measures were time-barred.  The investor
prevailed on its expropriation claim for the later acts only.

ThougheEli Lilly decided this issue in favour of the investor and Berkowitz and Rusoro decided
the issue in favour of the respondent state, all three tribunals were careful to emphasise the
factually specific nature of their decisions. Even under a strict interpretation of a limitation
period, each case will be assessed on its own facts as to whether post-period measures
are truly independent from pre-period events. Tribunals, however, appear to be growing
in agreement, under multilateral and bilateral treaties alike, that time limitations generally
cannot be bypassed with allegations of a continuing course of conduct, further limiting the
UPS v Canada holding that ‘continuing courses of conduct congtlitute continuing breaches
of legal obligations and renew the limitation period accordingly.

PARIS COURT AFFIRMS DUAL NATIONALS CAN PURSUE CLAIMS UNDER BIT
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Practitioners in the arbitration community have watched with interest the set-aside
proceedings for the jurisdictional award in the Garcia v Venezuela case, where an UNCITRAL
tribunal allowed claimants with dual Spanish-Venezuelan nationality to bring claims against
Venezuela under the Spain-Venezuela BIT.

Dual nationals holding the citizenship of the host state cannot bring investment claims
under the ICSID Convention. In particular, Article 25 of the ICSID Convention limits the
jurisdiction of ICSID to disputes between a ‘Contracting State' and a ‘national of another
Contracting State', defined as ‘any natural person who had the nationality of a Contracting
State other than the State Party to the dispute’ but excluding ‘any person who . . . also had
the nationality of the Contracting State party to the dispute'. The claimants in the Garcia
case, however, brought investment claims not under the ICSID Convention, but under the
UNCITRAL Arbitration Rules, which, like the applicable treaty, are silent on dual nationals'
standing to bring investment claims.

Both claimants had dual nationality. Garcia Armas was born in Spain and moved to
Venezuela in the 1960s. He lost his Spanish nationality in 1972 when he became a
Venezuelan national, but re-acquired it in 2004. He possessed both nationalities at the time
the contested governmental measures were adopted and the treaty claim was filed. Garcia
Gruber is a Venezuelan national by birth and acquired Spanish citizenship in 2003, keeping
her Venezuelan nationality at all times.

On 15 December 2014, the arbitral tribunal issued a decision on jurisdiction holding that
the Spain-Venezuela BIT did not exclude claims by dual nationals, and accordingly found
that it had jurisdiction over the Garcias' claims against Venezuela. The tribunal examined
the BIT's language and found that the BIT did not contain express restrictions against dual
nationals bringing claims against either contracting state. The tribunal reasoned that the
specific provisions of the Spain-Venezuela BIT constituted lex specialis, overriding general
rules of customary international law and other implied principles. This decision attracted
great interest in the arbitration community, in part because it upheld jurisdiction over the
claims of dual nationals against a state of their own nationality.

Although the tribunal was unanimous in the standing of dual nationals to bring claims under
the Spanish-Venezuela BIT, the arbitrators split on the question of when a claimant must hold
Spanish nationality. Two arbitrators, Professors Eduardo Grebler and Guido Tawil, formed a
majority, concluding that it was sufficient for the claimants to hold Spanish nationality (i) on
the date of the alleged treaty breaches, and (ii) on the date of the commencement of the
arbitration. In a dissenting opinion, arbitrator Rodrigo Oreamuno argued that the nationality
requirement must also be satisfied on the date of making the investment in Venezuela.

While the arbitration proceeded to the merits phase, Venezuela applied to set aside the
jurisdictional award before courts in Paris, the seat of the arbitration. Venezuela asserted
that the tribunal wrongly upheld jurisdiction because customary international law does not
allow dual nationals to bring claims against their own state.

On 25 April 2017, the Paris Court of Appeal issued a decision partly upholding Venezuela's
challenge. Importantly, however, while the court partially annulled the jurisdictional award,
it affirmed the central tenet that dual nationals can bring claims under the Spain-Venezuela
BIT against either contracting state.

According to the Paris court, the nationality requirement also must be satisfied at the time
when claimants make their investment, agreeing with the dissenting view of Mr Oreamuno.
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In the court's view, because the majority of the tribunal erred on this point, part of the
jurisdictional award had to be annulled. However, the court confirmed the rest of the award,
agreeing that the Spain-Venezuela BIT did not expressly bar dual nationals from bringing
claims. The court also rejected Venezuela's view that customary international law prohibits
nationals from pursuing international claims against their own state.

Dual nationals planning on bringing investment claims against one of their states of
nationality will now find strong support in the Paris Court of Appeal's decision. Indeed,
there are a number5?f ongoing arbitrations involving dual nationals, such as Pugachev v
Russian Federation ~ (UNCITRAL arbitration involving a French-Ro%ssian national under the
France-Russia BIT) and Dawood Rawat v Republic of Mauritius ~ (UNCITRAL arbitration
involving a French-Mauritian national under the France-Mauritius BIT). Practitioners,
however, should carefully evaluate the limits to a tribunal's jurisdiction ratione temporis in
light of the Paris court's view that foreign nationality must be held at the date of the making
of the investment.

RENEGOTIATION OF THE NAFTA

President Donald Trump campaigned on a platform of renegotiating the United States'
trade deals, describing the NAFTA in particular as ‘the worst trade deal ever'. In tune with
what he has dubbed his ‘America First' policy, President Trump formally withdrew from the
Trans-Pacific Partnership negotiations. Within days of taking power, Trump's White House
announced that, [ilf our partners refuse a renegotiation that gives American workers a fair
gﬁal, then the President will give notice of the United States' intent to withdraw from NAFTA -

President Trump has followed through on his campaign promise. On 18 May 2017, the
ump administration formally notified Congress that it plans to renegotiate the NAFTA -
The notice triggers a 90-day notice period before trade negotiations may be initiated.
Although the notice was light on specifics, it advocated for the ‘modernization’ of the NAFTA
to address topics including intellectu%l6property rights, regulatory practices, state-owned
enterprises and customs procedures.  The notice did not make specific mention of the
future of investment arbitration under NAFTA, however. The silence regarding arbitration
notwithstanding, labour and environmental rights groups have prorrg%ed to lobby for the
elimination of investment arbitration under a new trade agreement.  Public Citizen, for
example, has derided the investor-state dispute settlement process as a ‘corporate power
grab' that creates new rights for multinatiorg)é corporations to sue the US government in
front of a tribunal of three corporate lawyers.

Under Chapter 11, NAFTA provides a mechanism for investor-state dispute resolution, Whhf(ﬁ‘
some commentators believe led to a proliferation of investmentséa all three countries.
There have been at least 59 investment arbitrations under NAFTA.

Despite his stated positions, President Trump's ‘America First' policy has not been entirely
hostile to foreign investors. In March, President Trump approved TransCanada's Keystone
XL Pipeline, a project that the Obama Administration had previously rejected. TransCanada
had initiated arbitration against the United States under Chapter 11 of NAFTA, arguing that
the refusal to gra%tla presidential permit violated the substantive protections that NAFTA
affords investors.  However, in light of President Tr%@p's approval order, TransCanada
discontinued the NAFTA arbitration on 24 March 2017.
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This openness to foreign investors, however, may be merely incidental and not part of a
broader, considered plan toward liberal relations with foreign investors. President Trump's
broader posture on NAFTA could well have the opposite effect in the investment community,
creating uncertainty as to the fate of investor-state disputes under the NAFTA.

The upcoming negotiations of NAFTA are likely to focus on contentious issues such as
tariffs, trade barriers, and rules of origin. They could also impact the availability and scope
of investor-state arbitration under Chapter 11, however. President Trump, for example, could
seek to limit the ability of Canadian or Mexican companies to sue the US government or
could seek renegotiation of the substantive protections afforded under NAFTA, though there
is no express indication at this time that these proposals are being contemplated. US Trade
Representative Robert Lighthizer has said that t%%US intends to ‘rebalance’, but not remove,
investor-state dispute settlggpent under NAFTA.  Meanwhile, D%@ocratic legislators, such
as Senator Sherrod Brown  and Representative Peter DeFazio, have advocated for the
complete removal of the investor-state dispute settlement provision, arguing that it favours
multinational corporations and undermines US sovereignty.

As mentioned, President Trump could, and has expressly threatened to, opt for the more
radical option of withdrawing from NAFTA if his oft-touted negotiation skills don't yield the
deal he wants. Withdrawal from NAFTA is quite straightforward. NAFTA Article 2205 requires
only written notice to the other parties, with withdrawal becoming effective six months after
the notice.

Withdrawal from NAFTA could have significant consequences for US investors with
investment disputes against Mexico or Canada, and vice versa. In addition to doing away
with the substantive protections and the dispute resolution mechanism afforded to investors
under Chapter 11, withdrawal also would have practical implications for investors who have
live disputes against one of the member states. Specifically, withdrawal would create serious
time constraints for investors wishing to submit investment disputes to arbitration. NAFTA
Article 2205 can be interpreted to suggest that investors could bring new claims only during
the six months between the notice of withdrawal and the date it becomes effective. NAFTA
Article 1119 further complicates and may shorten investors' rights to submit claims to
arbitration, as itincludes a notice provision in which investors provide the state written notice
of intent to submit a claim to arbitration at least 90 days before the claim is presented. In
the same vein, Article 1120 provides for a six-month cooling-off period. Unlike most other
investment protection agreements that typically guarantee investment protections for 10 to
15 years after the instrument has been terminated, under ‘sunset clauses', NAFTA does not
include any such provision. Thus, once the six-month withdrawal notification period is up,
an investor who relied on the dispute settlement provisions and the substantive protections
of NAFTA may be left without recourse other than suing the host country in domestic
courts, with the usual sovereign immunity and attendant complications arising from suing a
sovereign in its own courts.

Investors with already-pending claims, however, should not be concerned about the
possibility of the United States' withdrawal, since their claims have already been perfected.
It is a well-established principle of international law and treaty interpretation that withdrawal
from an international instrument cannot have retroactive effects on pending proceedings.
For example, cases initiated against Ecuadgé continued even after Ecuador's denunciation
of the ICSID Convention had taken effect.  Likewise, cases brought6a7gainst Venezuela
following its denunciation of the ICSID Convention have also continued.
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