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Global Arbitration Review is delighted to publish The Asia-Pacirc AbtiobaoinR vewie2 01f1, 
one of a series of special reports that deliver business-focused intelligence and analysis 
designed to help general counsel, arbitrators and private practitioners to avoid the pitfalls 
and seize the opportunities of international arbitration. Like its sister reports The AbtiobaoinR 
vewie2 nm ohe AEebicas and The upbndeaR aRM liMMLe uasoebR AbtiobaoinR vewie2, The 
Asia-Pacirc AbtiobaoinR vewie2 provides an unparalleled annual update - written by the 
experts - on key developments.

In preparing this report, Global Arbitration Review has worked exclusively with leading 
arbitrators and legal counsel. It is their wealth of experience and knowledge - enabling them 
not only to explain law and policy, but also to put theory into context - which makes the report 
of particular value to those conducting international business in the Asia-PaciSc region today.

Global Arbitration Review would like to thank our contributors, specialists in arbitration 
across the Asia-PaciSc region, who have made it possible to publish this timely regional 
report.

Although every effort has been made to provide insight into the current state of domestic and 
international arbitration across the Asia-PaciSc region, international arbitration is a complex 
and fast-changing Seld of practice, and therefore speciSc legal advice should always be 
sought.

Eubscribers to Global Arbitration Review will receive regular updates on changes to law and 
practice throughout the year.
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Introduction

I was delighted when Havid Eamuels, the managing editor of Global Arbitration Review, asked 
me to write a short introduction for Bhe Asia-PaciSc Arbitration Review. Bhe Srst thing I must 
do is to congratulate GAR on its decision to publish Bhe Asia-PaciSc Arbitration Review. I say 
this not only out of self-interest, as a person intimately connected with arbitration in Asia, but 
because of my conviction that the Asian region is assuming an ever greater signiScance to 
the world of international arbitration. Bhis is borne out by the available statistics and by the 
decisions of leading law Srms from Turope and 3orth America to open arbitration practices 
in Eingapore, 5ong Uong, mainland 6hina and elsewhere in the region. Woreover, it is not only 
the law Srms that are establishing oMces in Asia. Recently, the London 6ourt of International 
Arbitration )L6IAC opened an oMce in India and the I66 International 6ourt of Arbitration has 
opened a branch oMce in 5ong Uong and a representative oMce in Eingapore. In addition, the 
leading indigenous Asian arbitration centres in Eingapore, 5ong Uong and mainland 6hina 
are showing a healthy increase in case numbers and market penetration. Bhis development 
is good for consumers who insert arbitration clauses in their agreements, who now have a 
broad range of alternatives, as far as administered arbitrations are concerned.

I now turn to highlight some recent developments in the region. Wy overview is by no means 
comprehensive and merely highlights some recent developments of which I am aware.
Etatistics1

6ommencing with mainland 6hina, the 6hina International Tconomic and Brade Arbitration 
6ommission )6ITBA6C had 1,270 cases. Bhe (ei&ing Arbitration 6ommission had 2,09O cases 
of which 94 were classiSed as international cases.

Bhe total caseload of the 5ong Uong International Arbitration 6entre )5UIA6C was 402 cases. 
7O7 of these cases concern commercial disputes and 228 were domain name disputes. 
’f the 7O7 cases, 12 cases were administered by 5UIA6 and the rest were cases where 
5UIA6 had other involvement such as performing statutory functions )deciding the number 
of arbitrators or appointing the arbitrator or providing other services, or bothC.

Bhe Eingapore International Arbitration 6entre )EIA6C received q9 new administered cases. 
Bhese brought the total number of cases administered in 200q to over 200. ’f the q9 new 
cases received, O1 were international and 1j were domestic. In addition, the EIA6 appointed 
arbitrators or provided facilities for a further j7 cases.

Bhe number of cases registered with the Uorean 6ommercial Arbitration (oard )U6A(C was 
144. ’f these cases, 70 were international and 170 were domestic.

Dor the Srst seven months of 2008, 5UIA6 received over 20 administered arbitration cases. 
Dor the Srst eight months of 2008, EIA6 received O4 new administered cases.

Dor the Srst eight months of 2008, U6A( received a total of 220 case registrations, of which 
94 were international and 14j were domestic.

Bhe statistics for the Uuala Lumpur Regional 6entre for Arbitration )ULR6AC for 200q are 70 
domestic arbitrations and eight international arbitrations.
Legislation

Bhere has been signiScant  legislative activity  in  the region.  In  3ovember 200q,  the 
Attorney General of Australia announced the Australian governmentYs intention to review the 
International Arbitration Act 18Oj. 6omments and submissions were sought in relation to 
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a number of Questions set out in a discussion paper. Eome of these relate to overturning 
what are regarded as unsatisfactory &udicial decisions. ’ne Question inQuires whether the 
Act should be amended to make it clear that the grounds for refusing to recognise and 
enforce an arbitral award as set out in the 3ew [ork 6onvention are exclusive. Bhis would 
overcome dicta of the Eupreme 6ourt of ]ueensland in Resort 6ondominiums International 
Inc v (olwell J1889: 1 ]d R j04 where it was suggested that the grounds are not exclusive and 
that the court retains a general discretion whether or not to enforce a foreign arbitral award. 
Likewise, another Question focuses on the decision in Tisenwerk v Australian Granites Ltd 
J2001: 1 ]d R j41 where it was held that by adopting a set of arbitral rules, the parties had 
evinced an intention to exclude the F36IBRAL Wodel Law and inQuires whether it should be 
overturned by legislation. In this regard, it is interesting to note that the Tisenwerk decision 
was followed in Eingapore in *ohn 5olland Pty Ltd v Boyo Tngineering 6orp J2001: 2 ELR 
242 but was subseQuently reversed by an amendment to the International Arbitration Act of 
Eingapore )subsection 19)2CC.

’ther Questions posed for review in Australia include broadening the deSnition of the 
writing reQuirement for an arbitration agreement, clarifying that when the F36IBRAL Wodel 
Law applies, it excludes the application of state law, removing inconsistencies in drafting 
and adopting recent amendments to the F36IBRAL Wodel Law. Another Question asks 
whether the International Arbitration Act should be amended to allow regulations to be made 
designating an arbitral institution to perform the functions set out in articles 11)7C and 11)jC 
of the F36IBRAL Wodel Law. A Snal but signiScant Question inQuires whether the Dederal 
6ourt of Australia should be given exclusive &urisdiction for all matters arising under the 
International Arbitration Act, thereby excluding the &urisdiction of the state courts. Bhis is 
an interesting proposal and is perhaps aimed at overcoming the inconsistent or patchy 
approaches to, and appreciation of, international arbitration as demonstrated by various 
state courts in Australia.

It will be interesting to see which proposals, if any, are adopted and enacted. Legislation is 
likely to be introduced into the Australian parliament in the latter part of 2008.

In 5ong Uong, signiScant legislation is also planned. At present, the existing Arbitration 
’rdinance provides separate regimes for the conduct of domestic and international 
arbitrations in 5ong Uong. Bhe former is largely based on Fnited Uingdom legislation while 
the latter is based on the F36IBRAL Wodel Law. Bhe (ill gives effect to those provisions of 
the Wodel Law that are to apply in 5ong Uong sub&ect to such modiScations and adaptations 
as are appropriate and will provide one law for all arbitrations in 5ong Uong. If passed, the 
Arbitration (ill will therefore simplify the law in 5ong Uong which, it is hoped, will make the 
law more user-friendly.

In Eingapore, the Arbitration )AmendmentC (ill will amend the International Arbitration Act 
of Eingapore. Bhe proposed amendments are as follows. Dirst, the Eingapore courts will be 
empowered to grant interim orders )including discovery of documents and orders to freeze 
assetsC in aid of arbitrations held outside Eingapore, which they are not presently able to do. 
Eecondly, it is proposed to broaden the deSnition of an arbitration agreement to make it clear 
that Eingapore recognises an arbitration agreement contained in electronic communications 
such as electronic emails or electronic data exchange. Bhirdly, the minister for law will be 
empowered to designate entities to authenticate arbitration awards made in Eingapore.
Regional ’rganisation and APRAG
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Asia has its own regional organisation of arbitration institutions. Bhe Asia PaciSc Regional 
Arbitration Group )APRAGC was formed in 3ovember 200j as an association of arbitration 
institutions in the Asia-PaciSc region. It aims to improve standards and knowledge of 
international arbitration and to make submissions on behalf of the region to national and 
international organisations. APRAG also maintains a panel of arbitrators. Bhere are now 71 
members of APRAG which comprise almost all the arbitration centres, associations and 
institutions in the region.

Approximately every two years the APRAG council meets to elect a new executive. At the 
same time, a ma&or conference is organised. Bhe Srst APRAG conference was held in Eydney 
in 3ovember 200j, followed by a conference in 5ong Uong in 2004. In *une 2008, the third 
Asia PaciSc Regional Arbitration Group 6onference was held in Eeoul, Uorea. Eome 700 
people attended the two-day conference and speakers included experts from the region 
including Wichael Woser, Wichael 5wang, 3eil Uaplan, 6ecil Abraham, Philip [ang and Eally 
5arpole. Bhere were also distinguished speakers from Turope including Nolfgang Peter, 
*ohn (eechey and Lucy Reed. Txpert speakers from 3orth America included Havid Rivkin 
and Richard 3aimark.

At the council meeting, the following oMces were elected‘ co-presidents - president Eeung 
Nha 6hang )Uorean 6ouncil for International ArbitrationC and Wr Hoh *ae Woon )Uorean 
6ommercial Arbitration (oardC. Bhe vice presidents elected are‘ Houg *ones )A6I6AC, Wr 
Ehishir Hholakia )Indian 6ouncil for ArbitrationC, Hr Wichael Woser )5UIA6C, Hr 6olin ’ng 
)Arbitration Association of (runei HarusalemC, Wr Eundaresh Wenon )EIA6C, Ws 5ongsong 
Nang )(ei&ing Arbitration 6ommissionC, Wr Uosuke [amamoto )*6AAC and Wr *ian Long [u 
)6ITBA6C.
Waxwell 6hambers

A purpose built dispute resolution facility has recently been completed in Eingapore. Unown 
as Waxwell 6hambers, it houses a number of organisations including EIA6, I6HR and 
NIP’. It also provides outstanding facilities for the conduct of arbitrations, including 1j 
custom-designed and fully eQuipped hearing rooms and 12 preparation rooms. In addition, 
there is a lounge for arbitrators and a gymnasium. Bhis state-of-the-art facility provides for 
wireless internet coverage, long-term document storage, catering, technical support, and 
concierge and secretarial services.

Bhe formal opening of Waxwell 6hambers will take place in *anuary 2010 and the Inaugural 
Eingapore International Arbitration Dorum will be held in con&unction with the oMcial opening 
on 21 and 22 *anuary 2010.

$$$

Arbitration in Asia is on the move. Doreign law Srms and arbitral institutions are opening 
oMces in the region and the leading local Srms and arbitral institutions are en&oying growth. 
Bhe available statistics indicate a healthy increase in arbitrations, which suggests a bright 
future for practitioners and a broad range of services available to disputants.
About the author

Wichael Pryles is a well-known international arbitrator with oMces in Welbourne, Eingapore 
and London. 5e has sat in over 200 cases involving both commercial and investor-state 
disputes. Bhese have included ad hoc and institutional arbitrations under the rules of all of 
the leading arbitral organisations.
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6urrently, he is chairman of the Eingapore International Arbitration 6entre and a member of 
the board of trustees of the Hubai International Arbitration 6entre. 5e was the foundation 
president of the Asia PaciSc Regional Arbitration Group )an association of 71 arbitration 
centres and organisationsC and has held senior appointments at the I66 and L6IA. Dormerly, 
he was a partner in a ma&or Australian law Srm and prior to that he held a chair in Law in 
AustraliaYs largest law school. Durther information can be found at www.michaelpryles.com.

Endnotes

Singapore International Arbitration Centre
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Light at the end of the tunnel

;Light at the end of the tunnelY is often used as a metaphor for hope, and the phrase most 
appropriately describes the recent signs of recovery from the recession that had the world 
reeling over the past 1q months.

Recent months have borne witness to the remarkable recovery by Asian economies from the 
global Snancial crisis. Bhe latest growth forecast released by the Asian Hevelopment (ank 
predicts the GHPs of developing and emerging Asian economies to grow by 4.j per cent in 
2010.1 Leading the charge are the economies of 6hina and India, which are expected to grow 
by q.8 per cent and O per cent, respectively.2

Recent statistics released by (loomberg also reveal the extent of the recovery made by Asian 
economies, especially India. In 2008, Indian Srms raised a record amount of FE?92 billion 
through syndicated loans and eQuity offerings. In the syndicated loans market, India has 
raced to the front in Asia, mobilising FE?7O.O1 billion.7

Given the Indian economyYs remarkable recovery and its consistent year-on-year growth over 
the previous two decades, one cannot but remark on how global perceptions towards India 
have changed over the past few yearsZ a general disinterest having gradually been replaced 
with admiration and respect.
Hispute resolution in India

A modern, eMcient dispute resolution system that is in tune with best-of-class international 
dispute resolution procedures is key to investor conSdence. Fnfortunately, IndiaYs dispute 
resolution sector has failed to match up to its economic growth.

Braditionally the public &ustice system represented by the state courts has been the Srst 
port of call for corporates. 5owever, with over 70 million cases pending in the Indian courts, 
arbitration and other AHR processes have come to be seen as increasingly viable and 
attractive alternatives to litigation in a court of law.

IndiaYs ascendency on the global economic scene has therefore had the effect of throwing 
its arbitration sector into the spotlight, and what is revealed is a system in need of reform. Eo, 
while anecdotal evidence suggests that arbitration is the most popular of the AHR processes 
in India, as elsewhere, arbitration as is practised in India has not turned out to be the perfect 
alternative to court proceedings, as was intended.

Bhe lack of a dispute resolution system that is credible, speedy and eMcient can be a 
signiScant deterrent to potential investors and, although there is no empirical evidence to 
show the extent to which the current state of dispute resolution has hampered the Xow of 
foreign investment into India, it must create concern in the minds of potential investors.
Issues

Wany consider arbitration as a highway to resolving their disputesZ however, in India it is a 
path riddled with speed bumps and potholes.
geJaL MiscidLiRe

Eome parties and their counsel in India appear to think of arbitration as a mere ad&unct to 
litigation in a court of law, often as a part-time activity to be conducted for a few hours after 
the oMcial court working hours or on weekends.

Durther, an almost slavish adherence to court procedures has resulted in arbitration being 
sometimes almost indistinguishable from litigation. ]uite often, parties or their counsel 
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agree to have a series of ad&ournments and, once they agree, the arbitrators are unwilling 
to disallow such ad&ournments, leading to unacceptably protracted proceedings.

Bhe tendency of parties to challenge awards seems to be the rule rather than the exception, 
with the deleterious effect of holding up enforcement proceedings - not to mention adding 
to the &udicial log&am.

Bhe Law 6ommission of India, in its 2001 report on arbitration,j commented on the ;casual 
fashionY in which arbitration proceedings were conducted. Bhe commission, with a view to 
in&ecting a certain sense of discipline into the process, proposed that respective high courts 
take the lead in framing appropriate rules ;to compel arbitration to go on continuously from 
day to day at least for three or more days on each occasion and that on each day the 
proceedings go on from 10.70am to j.70pm with a break of one hour or carry on proceedings 
at least for Sve hours of each dayY.

Fnfortunately, nothing has changed on the ground.

In 18q1, a division bench of the Eupreme 6ourt of India, in its decision in Guru 3anak 
Doundation,9 observed that the way in which arbitrations were concluded and, without 
exception, challenged in the courts had made ;lawyers laugh and legal philosophers weepY.

Although it has been 2q years since the Eupreme 6ourt made these observations, it is 
regrettably a commonly-held view that this still sums up the arbitration scene in India.
FpMiciaL aooiopMes

Bhe overriding legislative intention of the Arbitration and 6onciliation Act, 1884 )the ActC was 
to provide for an arbitral procedure that would be fair, eMcient and cost-effective, and would 
also minimise the supervisory role of the courts in the arbitral process.

Boday, even mild shifts in the attitude of the &udiciary towards arbitration can create 
confusion in the minds of investors, both present and potential.

Given the manner in which arbitrations are conducted in India and the all-pervasive 
;ad-hocismY, it would be fair to state that courts have generally come to distrust the arbitration 
process. Bhis would perhaps explain the tendency of Indian courts, in their efforts to maintain 
a balance between intervention and arbitral autonomy, to lean more towards the former than 
the latter,4 as, for example, reXected in the decisions of the Eupreme 6ourt of India in Eaw 
Pipes,O (hatia Internationalq and Eatyam 6omputer Eervices.8

Bhe Eupreme 6ourt, by purporting in these decisions to correct anomalies in arbitration 
law and practice, has actually undermined fundamental principles of arbitration and the 
underlying legislative intention.
uRmnbceEeRo nm a2abMs

Given the clogged &udicial system and the tendency of parties on the losing end to challenge 
awards as a matter of practice, enforcement of awards can be fraught with delay.

A further complication arises in the enforcement of foreign awards, in the reQuirement 
of Indian law that the territory in which the award has been issued must not only be a 
reciprocating 3ew [ork 6onvention state, but must be expressly notiSed by the central 
government of India as a reciprocating territory to which the 3ew [ork 6onvention applies, 
by means of the oMcial gazette. Given that to date only j7 countries have been so notiSed, 
one needs to be extremely cautious when choosing the seat of arbitration in an arbitration 
in which the award might have to be enforced in India.
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veoibees

A characteristic feature of arbitration in India is the predominance of retired &udges, 
bureaucrats and technocrats sitting as arbitrators who, though most have competency 
and integrity of the highest order, have sometimes been found to be lacking in will )and 
sometimes the relevant skillsC to conduct arbitrations expeditiously.
yLa2eM LeJisLaoinR

Bhe legislatureYs unfortunate failure to distinguish between the differing needs of domestic 
and international arbitration has led to the &udiciary resorting to some innovative decisions 
to Sll the gaps in the Act, especially in the context of international arbitration - (hatia and 
Eatyam )supraC being cases in point.
PptLic dnLicC

Bhe most common ground of challenge to arbitral awards in India is that the award 
is  contrary  to  ;public  policyY.  In  Eaw Pipes,  the  Eupreme 6ourt  of  India,  by  &udicial 
innovation, expanded the deSnition of the term to include the head patent illegality. Bhis 
has unfortunately opened awards to challenge on merits.10 Although this extended public 
policy deSnition was intended to apply only to domestic arbitrations, the Eupreme 6ourt by 
its decisions in (hatia and Eatyam )supraC has paved the way for the applicability of this 
wider deSnition of public policy to foreign arbitral awards as well.

Bhe absence of any guidelines as to when courts could interfere on the ground of patent 
illegality creates a situation of great uncertainty.
Bhe way forward

’ne solution to the crisis confronting arbitration in India would be to amend the Act to undo 
past and forestall future aberrant decisions of the Eupreme 6ourt. 5owever, so long as the 
attitude of the court, especially the Eupreme 6ourt,11 towards arbitration remains an anxiety, 
a solution based purely on the amendment of the law is unlikely to work.

If one could create a credible arbitration process in which parties, lawyers and &udiciary can 
have conSdence, then inappropriate court intervention would be signiScantly reduced and, 
in due course, eliminated. Bhe adoption of institutionally administered arbitration with its 
emphasis on controlled costs, professional arbitrators, monitoring of the process, ensuring 
time-bound completion and the safety net of tried and tested rules is one solution that could 
introduce such credibility and trust.

Bhen, as in 5ong Uong and Eingapore, it would be helpful to have specialised divisions in the 
Eupreme 6ourt and the various high courts to deal with arbitration-related cases )including 
setting-aside and challenge proceedingsC, comprising &udges well-versed in the law and 
practice of arbitration. Bhis would have the added beneSt of eliminating one level of litigation 
in the optional three tier challenge procedure.

Bhere is also an urgent need to shed the baggage of litigation, through sensitising arbitrators 
and counsel to global best practices in arbitration, perhaps in a programme organised &ointly 
by arbitral institutions and training institutions such as the 6hartered Institute of Arbitrators.

Nith a view to creating the future generation of arbitrators, it would serve well for institutions 
to identify young competent lawyers with an interest in the sub&ect to serve as administrative 
secretaries to tribunals. Bhese lawyers, having been suMciently exposed to the dynamics 
and procedures of arbitration, would themselves, in due course, be appointed as arbitrators.
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Institutions could also be expected to identify and persuade outstanding established lawyers 
to serve as arbitrators, thus in&ecting further dynamism and professionalism into arbitrations.
Light at the end of the tunnel@

Bhough no fortune teller with a crystal ball is at hand to predict the future, certain recent 
events do hold out the promise of a brighter future.

In a welcome move,  the Indian Winistry of Law and *ustice,  mindful  of the general 
unhappiness among end-users with the state of arbitration in India, and confronted with 
the spectre of Indian arbitrationYs descent into obscurity, appears intent upon introducing 
changes that will lead to India Snally becoming an arbitration-friendly &urisdiction.

Bhe Indian law minister in recent statements to the press has talked about plans to roll out 
a series of law reforms. Berming it as a ;legislative stimulus for industryY, these reforms inter 
alia include proposals to amend the Arbitration Act.12 It is expected that these amendments 
would include introducing provisions in the Act to deal with the aberrant decisions of the 
Eupreme 6ourt noted above, the setting up of specialist arbitration divisions in courts to deal 
exclusively with arbitration related cases and provisions to distinguish between the differing 
needs of domestic and international arbitration.

’n the &udicial front, the recent ;pro-arbitrationY stance taken by the Helhi 5igh 6ourt in Wax 
India17 signiSes a welcome change in &udicial attitudes. And, in a further piece of good 
news, a division bench of the Eupreme 6ourt of India in (harat Aluminium 6o Ltd v Uaiser 
Aluminium Bechnical Eervices Inc,1j differing on the correctness of the law laid down in 
(hatia and Eatyam )supraC, has referred the issue to the chief &ustice of India for reference 
to a larger bench.

Nith the government serious about reform, and the &udiciary making a conscious effort to be 
seen as arbitration-friendly, there is room for some guarded optimism about the arbitration 
scene in India, which after all, has a legal profession and &udiciary of outstanding ability and 
reputation.

Given these circumstances, the establishment of L6IA India could not have come at a more 
appropriate time, and it will certainly add traction to the current reform process.
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London Court of International Arbitration (India)
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uII AbtiobaoinR iR Asia
NhnRf IheRf-jee
International Chamber of Commerce

Introduction to I66 Arbitration in Asia
Bhe 6ourtYs origins

It is important to emphasise that from its creation in 1818, the International 6hamber of 
6ommerce )I66C has used its neutrality and independence to promote international trade. 
In 1827, it created a special court to facilitate the peaceful resolution of international trade 
disputes, now known as the I66 International 6ourt of Arbitration. ’ne of the Srst arbitrations 
administered by the 6ourt was an Asia-related case concerning the manufacture of lanterns. 
Eince then, the 6ourt has never looked back.

Bo date, over 14,O00 cases have been Sled with the 6ourt and its Eecretariat. Bhey have 
covered a vast range of commercial and investment disputes involving many different 
applicable laws in both the civil and common law systems. Proceedings have taken place 
in numerous languages and in all four corners of the world. Bhe 6ourt is undeniably a 
leading global arbitral institution, trusted and used by businesses and, increasingly, state 
parties worldwide. Bhe wide popularity of I66 arbitration is testimony to the impartiality 
and expertise of the 6ourt, ably assisted by its Eecretariat, enabling the I66 to maintain 
consistently high standards in the administration of international arbitrations.
Bhe 6ourt and its Eecretariat

Bhe 6ourt presently consists of 129 members from some q4 countries worldwide. Bhe 
members are eminent arbitration practitioners whose reputations often exceed national 
boundaries. Almost a Sfth of 6ourt members originate from Eouth and Tast Asia and the 
PaciSc region.

Bhe 6ourt oversees and administers the I66 arbitration process and is responsible, 
among other things, for appointing and conSrming arbitrators, deciding upon challenges of 
arbitrators, scrutinising and approving all arbitral awards and Sxing arbitratorsY fees.

Bhe Eecretariat, which is made up of some O9 staff, over half of whom are QualiSed 
lawyers, acts as a neutral interface between the parties, the arbitrators and the 6ourt, is 
responsible for the day-to-day administration of I66 arbitrations and provides the 6ourt with 
the information it needs to make its decisions.

Bhe allocation of a new arbitration to a case management team within the Eecretariat )each 
team consists of one counsel and at least two deputy counselC is decided by the secretary 
general of the 6ourt, who will consider the characteristics of the new arbitration when making 
his decision. Bhere are currently eight case management teams, each specialising in speciSc 
geographical zones or legal systems and able to work in the languages commonly used 
within those zones. All in all, the Eecretariat is able to operate in over 19 different languages. 
Bhe two most recently created teams specialise in Tastern Turope and Asia.

In Asia, I66 arbitration has developed steadily and now constitutes a large part of the 6ourtYs 
caseload. Last year, some 22 per cent of new cases Sled with the 6ourt involved one or more 
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parties from Eouth and Tast Asia. Eingapore is the most popular choice for the place of 
arbitration, although parties often prefer alternative locations such as 5ong Uong, Wanila or 
3ew Helhi.
Bhe Asia oMce 

In response to rising demand for the 6ourtYs services and in anticipation of the expected 
development of arbitration in Asia, the I66 opened its Srst-ever branch oMce in 5ong Uong 
in 3ovember 200q. Bhe extension of the 6ourtYs Eecretariat into Asia demonstrates I66Ys 
commitment towards continuously improving the 6ourtYs services and bringing them closer 
to their users. Bhe Asia oMce of the 6ourtYs Eecretariat is conveniently located in the heart 
of 5ong UongYs 6entral district, from where it currently handles some 120 Asia-related 
arbitrations.

Bhanks to an amendment to article 9 of Appendix II to the I66 Rules of Arbitration, new 
reQuests for arbitration may now be Sled directly with the Asia oMce in 5ong Uong, thereby 
saving time and costs for the parties and the I66. Approximately half of all new arbitrations 
from the region are now Sled directly in 5ong Uong.

Bhe Asia oMce operates in Tnglish and 6hinese, although the arbitrations it administers may 
be conducted in other languages, such as *apanese and Uorean. Bhe three permanent legal 
staff, originating from Asia, provide information and assistance to the parties, their counsel 
and the arbitrators involved in the proceedings. Bhe Asia oMce is in constant contact with 
the rest of the Eecretariat and participates in all 6ourt sessions by means of a videolink.
I66 dispute resolution services in Asia

In addition to the Asia oMce, the I66 will  shortly open a liaison oMce in Eingapore, 
dedicated to developing and promoting I66 dispute resolution services, including arbitration 
and mediation )under its Amicable Hispute Resolution )AHRC RulesC, as well as training 
courses on the entire range of dispute resolution procedures proposed by the I66, including 
arbitration, AHR, dispute boards for construction disputes and H’6HTV for documentary 
credits disputes. Eome of these courses have already won considerable success in the 
region.

Bhe 6ourtYs regional director for Asia will be based in the liaison oMce, and will form part of 
I66Ys network of regional representatives covering Asia and the PaciSc, 3orth America, Latin 
America, Tastern Wediterranean, the Widdle Tast and Africa, and the Fnited Uingdom.
$$$

I66Ys unabated efforts to develop the use of arbitration and other methods of dispute 
resolution in international trade and investment have led to cooperation with many other 
independent transnational bodies, including the International (ar Association )I(AC and the 
International Dederation of 6onsulting Tngineers )DIHI6C. Bhe I66 was a moving force behind 
the 189q 3ew [ork 6onvention on the Recognition and Tnforcement of Doreign Arbitral 
Awards, which has helped to give international commercial arbitration the worldwide appeal 
it today en&oys.

Bhe I66Ys latest pro&ects in Asia aim to promote and develop user conSdence in international 
arbitration and AHR in this fast-growing region. As the ;merchants of peaceY who founded 
the I66 in 1818 clearly understood, dispute resolution is essential to the prosperity of 
international trade.
About the author
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Bhe rise of arbitration in Asia

Drom the advent of the 21st century, the world has seen a dramatic growth in Asia-based 
international commercial arbitration. ’ver the years, 6hina1 has consistently surpassed the 
I66 International 6ourt of Arbitration in terms of the volume of new cases Sled each year. 
’ther reputable arbitration centres in Asia have also seen a steady increase in the number 
of international cases submitted for their purview.2
3umber of international cases administered by arbitral institutions7

Arbitra- 
l 
Institu- 
tion

2000 2001 2002 2007 200j 2009 2004 200O 200q

I66• 9j1 944 987 9q0 941 921 987 988 447
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EIA6 
)Eingapo- 
reC
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(A6 
)6hinaC

11 20 18 77 70 97 97 7O 98

U6A( 
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UoreaC

j0 49 jO 7q j4 97 jO 98 jO

*6AA 
)*apanC

q 14 q 1j 19 8 11 19 12

ULR6A 
)Walaysi- 
aC
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AAA - 
I6HR 
)FEAC

910 4j8 4O2 4j4 41j 9q0 9q4 421 O07

”IA6 
)”ietnamC
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(6I6A6 
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7 j j j j 2 9 7 “

5UIA6 
)6hinaC 
$

28q 70O 720 2qO 2q0 2q1 78j jjq “
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Bhe Norld Intellectual Property ’rganization )NIP’C has announced that it will be setting up 
an arbitration centre in Eingapore in *anuary 2010 to promote IP protection. All these trends 
and statistics can only mean that arbitration in Asia is fast gaining prominence in the world 
of dispute resolution. Bhis paper discusses the factors that account for this phenomenon 
and conducts a review on why arbitration has become particularly popular in countries like 
6hina, 5ong Uong, Eingapore, Walaysia, Eouth Uorea, *apan and ”ietnam.
Nhy is arbitration gaining prominence in Asia@

Bhe typical reasons in support of arbitration apply to Asia with eQual or greater force. Dor 
instance, arbitration is generally more expedient, less formal and a greater degree of privacy 
and conSdentiality can be observed and en&oyed by the parties. Fnlike litigation in open court, 
arbitrators are, as a rule, forbidden to disclose any information whatsoever about arbitral 
proceedings or the results to a third party. Fnwanted intrusion into the dispute resolution 
process is generally avoided and unnecessary publicity is much less foreseeable.

As barriers to international trade diminish, global commerce has prospered. 6oncomitant to 
this has been the rise in disputes between international parties. In an international dispute, 
it is common that the parties will have their places of business in different countries. 
Fnwillingness by commercial parties to have matters resolved in the foreign court of the 
other disputing party, with perhaps unfamiliar law, language and culture, adds to arbitrationYs 
appeal.

As such, arbitral proceedings are usually held in neutral locales, with expert arbiters agreed 
and appointed by respective parties applying internationally recognised arbitration rules such 
as the I66 Rules of Arbitration )I66 RulesC or the F36IBRAL Wodel Law on International 
6ommercial Arbitration )Wodel LawC as opposed to submission of &urisdiction to national 
courts of the other disputing party, where aside from the Questionable expertise of &udges 
in some less developed countries, there remains the nagging concern about long drawn-out 
procedural rules which obstruct the speedy resolution of international commercial disputes. 
Inherent limitations of domestic courts to hear international commercial disputes are also 
notoriously well known. 6omplex issues of &urisdiction, problems of foreign state immunity 
and concerns over the enforcement of any resulting &udgment may all complicate and limit 
the effectiveness of litigation and the enforceability of court &udgments as opposed to arbitral 
awards.

It is thus widely acknowledged and indeed appreciated that the strongest advantage of 
arbitration in cross-border commercial transactions is that arbitral awards are more readily 
enforceable than court &udgments, pursuant to the 189q 3ew [ork 6onvention on the 
Recognition and Tnforcement of Doreign Arbitral Awards )3ew [ork 6onventionC, which 
provides for international recognition and enforcement of foreign arbitral awards in over 120 
countries worldwide, sub&ect to very limited defences set out in the 3ew [ork 6onvention.

Bhe meteoric growth of arbitration in Asia is largely due to the tremendous growth of Asian 
economies and their increased participation in global commerce. Asian economies have 
also proven to be better able to cope with the ;Snancial crisisY as compared to their western 
counterparts. (ecause Asian economies have been making impressive recovery from the 
global and Asian Snancial crisis, and the Australian and Asian currencies remain weak 
against the FE dollar, this has caused a surge in exports across the region.j
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Durthermore, the increased economic openness of the most populous country in the world 
)6hinaC and its accession to the NB’ marked a new phase of 6hinaYs opening and 6hina 
will take part in the economic globalisation on a larger scale at a deeper degree and a faster 
speed.9 It has created unprecedented opportunities for trade and investment for 6hina and 
the rest of Asia. Bhis has led to the increase of economic interest and investment in Asia.

Professor E *ayakumar,4 when delivering his introductory remarks at the biannual meeting 
of the I66 6ommission on Arbitration said‘ ;Nith Asian economies booming and increasing 
in sophistication, there is an expected rise in international commercial disputes and a 
concomitant growing acceptance of arbitration as a form of dispute resolution.Y Nith 
the increasing integration of global markets, the demand accelerates for neutral dispute 
resolution forums that are international in scope yet responsive to diverse users and cultures. 
In future years, commercial arbitration will no doubt continue to increase throughout the 
region. In addition, there will likely be an increase in the number of investor-state arbitrations 
involving parties from Asia. It is expected that this trend will be led by 6hina, the regionYs 
largest recipient of foreign investment.

Another reason proffered for the rise of arbitration in Asia is that Asians are generally less 
inclined towards litigation as compared to westerners. Asians prefer non-confrontational 
means of conXict resolution, such as arbitration and mediation. Bhere is a historical 
or cultural basis for the Asian inclination to stress personal rather than contractual 
obligations. In particular, with regard to Tast Asia and the west, concepts of individual versus 
collective identity as well as dialectical versus non-dialectical thinking have inXuenced uniQue 
preferences for adversarial or mediated approaches to dispute resolution and a strong 
sense of collective identity in the Asian culture impacted preferences for alternative dispute 
resolution as opposed to litigation.O

A further reason accounting for the rise of arbitration in Asia is the inadeQuacies of the 
local courts in dealing with disputes of a complex and industry-speciSc nature. *udges 
sitting in the local courts may not possess the relevant knowledge of specialised industries 
and they may be put to decide disputes in areas that they may not be familiar with. In 
arbitration, parties are free to choose their own panel of arbitrators to decide their disputes. 
Bhe selection of commercially experienced ad&udicators who are wise to the intricacies 
and complexities involved in sector-speciSc disputes offers greater appeal than the court 
process. Durthermore, arbitration is preferred in cases where a particular nation has a 
stake in the outcome of the case and the parties would like to avoid the potentially biased 
disposition of national courts.

Also, actual and perceived corruption in the local courts also compels foreign investors to 
insist on settling disputes via arbitration and not submit the dispute to the local courts. Wuch 
of Asia did not fare too well in the 200q 6orruption Perception Index. q Bhis Index published 
by Bransparency International8 ranks countries of the world according to ;the degree to which 
corruption is perceived to exist among public oMcials and politiciansY. As can be seen from 
the index, many Asian countries languishes in the bottom of the index with the exception of 
Eingapore )jth out of 1q0C, 5ong Uong )12th of 1q0C and *apan )1qth of 1q0C - the only three 
Asian countries which made it to the top 20. In particular, much of Eouth Tast Asia did not 
fare too well in the Index - Bhailand )q0th of 1q0C, India )q9th of 1q0C, ”ietnam )121st of 1q0C, 
Indonesia )124th of 1q0C, Laos )191st of 1q0C and Wyanmar )1O8th of 1q0C.
6ase study‘ 6hina, 5ong Uong, Eingapore, Walaysia, Eouth Uorea, *apan and ”ietnam
HhiRa
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6hinaYs economic ascendancy over the past two decades has brought an astonishing 
increase in international cooperation between 6hinese and foreign entitles. Along with 
the growth of Eino-foreign business, 6hina has witnessed a corresponding rise in the 
number of commercial disputes. Doreign investors in 6hina have long been frustrated by the 
challenge of dispute resolution in a country that lacks a well-established legal framework. 
Bhese diMculties are compounded due to the varying Quality of law enforcement by &udicial 
oMcers nationwide, as well as the continuing inXuence of politics over &udicial decisions. In 
conseQuence, instead of seeking recourse through the court system, arbitration has become 
the preferred method of resolving commercial disputes. Bhus, it comes as no surprise 
that international commercial contracts generally include a provision for the arbitration of 
disputes. Recent years have witnessed an increase in the numbers opting to use the services 
of the 6hina International Tconomic and Brade Arbitration 6ommission )6ITBA6C.

Bhere is a general acceptance that foreign investors consider the domestic &udicial process 
to be grossly underdeveloped. In light of the need to provide impartiality and transparency in 
the dispute resolution process, 6hinese entities have relied on arbitration to provide foreign 
investors with conSdence and reassurance to encourage investment. (y and large, 6hinese 
entities also prefer alternative dispute resolution like arbitration and mediation over litigation 
in court when it comes to dispute resolution. Bhe root of the 6hinese approach to dispute 
resolution is one that has sprung out of a rich set of traditions, history, culture and values. 
Tarly 6onfucian society mirrored, in many respects, the business communityYs preference 
for resolving interpersonal conXict outside of the conSnes of formal law through relational 
networks. Legal sanctions were used only when no alternative existed or the gains were 
thought to outweigh the costs of compromised relations and trust. In general, informal 
mechanisms, rather than formal legal rules, were used to resolve most civil disputes in 
traditional 6hina.

Bhis  preference  is  very  much  reXected  in  6ITBA6  where  6ITBA6  uses  a  ;uniQue 
combination of arbitration with conciliationY. According to 6ITBA6 oMcials, this represents 
;an advantageous mixture of the merits of both, which not only resolve disputes, but also 
renews positive business and personal relations between the partiesY.

Durthermore, arbitration in 6hina continues to be less costly than in Turopean or American 
forums. ’ne member of a 6hinese arbitration commission noted that there has been a ;huge 
development in the number of arbitration cases handled in 6hina as well as the amounts in 
dispute. Bhis rapid development is likely due, among other reasons, to the fact that arbitration 
is relatively inexpensive in Tast Asia.Y Another 6hinese arbitrator added‘ ;Arbitrators must 
be organised and must consider how they can cut costs and must have a sense of social 
responsibility to the parties.Y A western attorney in 6hina noted‘;If you look at the costs of 
using the I66 and compare it with the costs of using 6ITBA6, there is a massive difference.Y10
KnRJ SnRJ

Bhe leading Asia arbitration centre is undoubtedly 5ong Uong. Bhe 5ong Uong International 
Arbitration 6entre )5UIA6C was established in 18q9.

5UIA6Ys  success  can  be  attributed  to  the  fact  that  5ong  Uong  has  one  of  the 
most  progressive  legal  regimes  for  arbitration  in  the  world,  a  well-eQuipped  and 
professionally administered international arbitration centre, a vibrant arbitration community 
with knowledgeable and experienced arbitrators, and a prime location at the crossroads of 
trade and commerce in Asia PaciSc region. 3ow that it is part of 6hina, but with a separate 
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and distinct legal system under the concept of ;one country, two systemsY, there are many 
opportunities for 5UYs continued growth as a regional and international arbitration centre.

Like 6ITBA6, dispute resolution through 5UIA6 offers a variety of approaches to resolving 
disputes, including negotiation, conciliation, mediation and arbitration. Parties to arbitration 
may select domestic rules which provide that a conciliator may later act as an arbitrator if 
conciliation is unsuccessful. Nhile parties to an international dispute can choose domestic 
arbitration rules, the applicable rules for international arbitrations at 5UIA6 are the 18O4 
F36IBRAL Arbitration Rules which do not permit the blending of conciliation and arbitration. 
Eome commentators have explained that the parallel rule structure in 5ong Uong provides, 
on the one hand, consistency with western practices separating the use of arbitration and 
mediation, and on the other hand, consistency with Wainland 6hinese practices which allow 
for the combination of arbitration and mediation. 11

Nith the beneSts of  maximum party  autonomy,  an open legal  system,  expert  legal 
practitioners and a free economy, 5ong Uong continues to exude immense arbitration appeal 
within Asia.
ViRJadnbe

Eingapore has shown itself to be a progressive force in the region in terms of implementing 
arbitration laws that conform to international standards. Bhe Eingapore international 
Arbitration 6entre )EIA6C was incorporated in 1880 and commenced operation in 1881. 
EIA6 handles a wide array of cases with diverse sub&ect matter and parties from different 
countries.12 In 1889, Eingapore enacted the International Arbitration Act )IAAC. Bhe IAA 
adopts the F36IBRAL Wodel Law for international arbitrations, while domestic arbitrations 
continue to be governed by the earlier Arbitration Act. Nhile domestic arbitrations are 
encouraged, a distinction was deliberately made between international and domestic 
arbitration to enhance EingaporeYs attractiveness as an international arbitral forum. It was 
for this reason that the IAA was enacted.

Bhe Arbitration Act enacted in 1897 was the Srst Eingapore statute to establish a legislative 
regime regulating arbitration proceedings and the enforcement of arbitral awards. In 188O, 
the Attorney General set up the Review of Arbitration Act 6ommittee. Bhe ob&ective of this 
committee was mainly to update the law as well as to narrow the differences between the 
domestic and the international regimes existing in Eingapore. Bhe result of the review was 
a completely new arbitration act, namely the Arbitration Act )6ap. 10, 2002 TditionC which 
came into operation in 1 Warch 2002.

Arbitration is being utilised with increasing freQuency in Eingapore, reXecting the countryYs 
status as a leading global Snancial and commercial centre. Nith its common law heritage, 
well-respected legal system and diverse Asian population, Eingapore offers an attractive 
environment for international commercial arbitration in Eouth Tast Asia. Bhe arbitral 
landscape in Eingapore is very conducive to international arbitration for the following 
reasons‘

/ Eingapore is an independent neutral third-country venueZ

/ Bhe well-established F36IBRAL Wodel Law is the basis of EingaporeYs law on 
international commercial arbitrationZ

/ Eingapore is a party to the 3ew [ork 6onvention of enforcement of arbitration award. 
Bhus, Eingapore arbitration awards are enforceable in almost any country of the 
worldZ
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/ Eingapore has a strong tradition of the rule of lawZ

/ Bhere is maximum &udicial support of and minimum intervention with international 
arbitrationZ

/ Bhere is freedom of choice of counselZ and

/ Eingapore has a strong world-class arbitration institution, the EIA6 which has 
competent arbitration professionals )lawyers, arbitrators and expertsC, excellent 
support facilities and services, and it offers lower costs as compared to other ma&or 
centres of arbitration.

laLaCsia

In Walaysia, arbitration is regulated by the Arbitration Act 2009. Bhis Act deals with both 
domestic and international arbitrations. Bhe Uuala Lumpur Regional 6entre of Arbitration 
was established in 18Oq and has become the principal organisation responsible for 
international commercial arbitrations in Walaysia. Bhere has been a steady increase in 
international arbitration cases administered by ULR6A. Bhere are many reasons leading 
to the steady increase in arbitration in Walaysia. Dirst, the Warch 1887 amendment to the 
3ational Language Act 1847 provided for all court proceedings to be conducted in (ahasa 
Walaysia, with the court having the power, either on its own motion or on application and 
;after considering the interest of &usticeY, to order that the proceedings be conducted partly 
in the national language and partly in Tnglish. Bhe uncertainty of potentially being sub&ect to 
proceedings conducted entirely in an unfamiliar language has become a ma&or motivation 
for international businessmen to opt for arbitration where they could include a clause to 
stipulate the language of choice in the arbitration.

Bhe second factor leading parties to favour arbitration concerns legal representation. In 
arbitration, parties may be represented by a foreign lawyer or even a non-lawyer in the 
proceedings.

Bhe third factor relates to the Xexibility of the arbitration process as a result of the statutory 
exclusion of the Tvidence Act 1890 that deSnes and regulates the reception of evidence in 
&udicial proceedings. Eection 2 of the Tvidence Act excludes proceedings before an arbitrator 
from the ActYs application and section 7 clariSes that arbitrations are excluded from the 
operation of the act.

Bhe fourth factor that has contributed to the development of arbitration is that parties may 
opt for a system which allows the arbitral process to be conducted completely free of any 
court intervention. 17
Vnpoh Snbea

In the 1840s, Uorea emerged as one of the signiScant trading countries in Asia. Bhis led 
to a rapid increase in the use of arbitration as a convenient and reliable tool to resolve 
international business disputes. Uorea Srst enacted its Arbitration Act in 1844. Although 
the history of arbitration in Uorea dates back to the 6hosun Hynasty )1782-1810C, the 
practice of commercial arbitration as applied in contemporary international trade is a recent 
phenomenon. Arbitration Srst appeared in modern commercial treaties such as the Breaty of 
Driendship, 6ommerce and 3avigation between the Republic of Uorea and the Fnited Etates 
in 189O. Uorea has also acceded to special international conventions on dispute settlements 
such as the 3ew [ork 6onvention and the 6onvention on the Eettlement of Investment 
Hisputes between Etates and 3ationals of ’ther Etates )the Nashington 6onventionC of 2O 
August 1849.1j
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Bhe new Uorean arbitration law entered into force on 71 Hecember 1888. It is mainly 
modelled after the F36IBRAL model law. Bhe previous 1844 Arbitration Law was modelled 
after old German arbitration law. Uorean Law in general has been heavily inXuenced by 
the German legal system. ’n the other hand, Uorean arbitration practices have been more 
inXuenced by ma&or international arbitration centres such as AAA in 3ew [ork, I66 in 
Paris and L6IA in London. As a result, there was a large gap between arbitration law and 
practice. 5ence, the 1888 amendment serves to mend the gap and to meet the need of 
internationalising the Uorean arbitration system by adopting the F36IBRAL Wodel Law and 
repealing the old arbitration law and practices.

In 18O0, Uorean 6ommercial Arbitration (oard )U6A(C was formed. In 18O7, Uorea ratiSed 
the 3ew [ork 6onvention. Hue to UoreaYs unprecedented economic growth and the explosive 
increase in international trade since that time, the U6A( has dealt with a rapidly growing 
number of arbitration cases not only between domestic companies but also involving foreign 
entities. Uorea has also become a place of arbitration for many disputes supervised by 
internationally renowned arbitral institution such as the I66. Bhus, arbitration has taken Srm 
root as a ma&or dispute resolution tool for international transactions in Uorea.19

Ad hoc arbitration is rare in Uorea. U6A( arbitration is most widely used in Uorea because 
it is considered less expensive than arbitration administered by other international arbitral 
institutions. According to a recent study, the administrative costs that the parties pay to 
the U6A( are on average about one-Sfth those of the I66 if the claim amount is less than 
FE?190,000Z about one-ninth if the claim amount is between FE?190,000 and FE?10 millionZ 
and about one third if the claim amount is larger than FE?10 million.14 Another reason 
accounting for the popularity of arbitration in Uorea is that parties have autonomy to agree 
on the method of appointing arbitrators. Fnder Uorean law, there is no restriction on the 
nationality of arbitrators or lawyers representing parties to a dispute.
FadaR

Hespite *apanYs importance to world trade and technology, *apan has not freQuently 
been selected as a place for international arbitration. Bhe *apan 6ommercial Arbitration 
Association )*6AAC, a representative institution for international commercial arbitration in 
*apan, hosted only 12 new cases in 2008. 6onsidering the size of the national economy and 
transnational transaction, it is rather surprising that the number of international arbitration 
cases in *apan has been relatively small.

Bhis trend has been explained in several ways. ’ne reason is explained by a cultural aversion 
to ad&udicative processes, which represent a disruption of social harmony. Bhe *apanese 
have a strong preference for negotiated settlements. Bo them, arbitration is like litigation in 
court, which is analogous to engaging in a full-out war.1O

Another is the fact that until recently, even when arbitration took place in *apan, foreign 
lawyers were not allowed to appear in *apanese arbitrations. As a result, non-*apanese 
practitioners in large international law Srms considered *apan as an undesirable locale for 
arbitration and so advised their clients. 1q

Prior  to  200j,  *apanYs  failure  to  modernise  its  100-plus  year  old  arbitration  law 
)Law 6oncerning Procedures for Public 3otice and ArbitrationC had been a signiScant 
disadvantage to its selection as an arbitral site when so many other &urisdictions had 
adopted the F36IBRAL Wodel Law. Bhis reason is believed to be the biggest impediment 
to popularising international arbitration in *apan. 18
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In 2007, *apan adopted new arbitration legislation called the Arbitration Law, which followed 
F36IBRAL Wodel Law on International 6ommercial Arbitration and which came into effect 
in 200j. Bhere are three distinguishing features of the new law. Dirst and most signiScant is 
that it essentially adopts the key feature of 3ew [ork 6onvention as well as the Wodel Law. 
Eecond, the new law granted broad autonomy to the parties over the procedures relating 
to arbitration. Bhird is its clariScation of the support role for *apanese courts in interim 
measures and enforcement. 20

Bhe Arbitration Law is one which is progressive for its time as it provided several deviations 
from the F36IBRAL Wodel Law in order to incorporate global trends in international 
arbitration. Dor instance, the Arbitration Law provides that agreements made by way of 
exchange of ;data messagesY, such as e-mails, are valid. 21

Another example is with regard to the choice of law by the arbitral tribunal. Nhile article 
2q)2C of the F36IBRAL Wodel Law provides that ;falling any designation by the parties, the 
arbitral tribunal shall apply the law determined by the conXict of laws rules which it considers 
applicableY, article 74)2C of the Arbitration Law provides that ;failing agreement as provided in 
the preceding paragraph, the arbitral tribunal shall apply the substantive law of the Etate with 
which the civil dispute sub&ect to the arbitral proceedings is most closely connectedY. Bhe 
Arbitration Law directs arbitral tribunals to apply the appropriate law of a particular nation 
without applying conXict of laws rules of any particular nation.22

An additional deviation from the F36IBRAL Wodel Law addresses criticism of the former 
practice of arbitration in *apan. Dormerly, it was not rare for *apanese arbitrators to 
recommend that parties enter into settlement during the course of arbitration, such practice 
being a reXection of *apanese court practices. 5owever, the practice was often criticised, 
especially from foreign parties with common law backgrounds who generally consider that 
once the arbitrators act as mediators, they should not resume their roles as arbitrators when 
the settlement fails. Bo eliminate such criticism, the Arbitration Law provides that the arbitral 
tribunal may attempt to settle the dispute only if the parties consent to do so. Bhe Arbitration 
Law provides that such consent shall be in writing unless both parties agree otherwise. 27

Eimultaneous with *apanYs enactment of the Arbitration Law, the *6AA updated its 
arbitration rules in light of the new arbitration law. Bhe rules generally followed the F36IBRAL 
Arbitration Rules and bring the practice and rules of the *6AA into alignment not only with the 
new arbitration law but also with the rules in effect at other leading international commercial 
dispute resolution organisations.

*apanYs enactment of an arbitration statute based on the F36IBRAL Wodel Law, along 
with amendments to the *66A rules, indicates that *apan has warmed up to international 
arbitration and would like to become an international arbitration centre. Durthermore, *apanYs 
political climate and society are stable. In conducting arbitration in *apan, a country with an 
independent &udiciary and a stable political and social environment, there are unlikely to be 
surprising, unreasonable interventions in arbitral proceedings or arbitral awards by *apanese 
courts. 5owever, as can be seen from statistics, arbitration has not exactly picked up years 
after the changes made to the laws and *66A rules. Fltimately, *apanYs growth as an arbitral 
centre may depend on whether the cultureYs distaste for ad&udicatory processes will evolve 
to accept international arbitration as the last step of a negotiation continuum. 2j Also, the 
*6AA needs more political and Snancial support from the Winistry of *ustice and perhaps 
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other bodies such as the *apan 6hamber of 6ommerce and the 3ichibenren. 29 It remains 
to be seen whether signiScant change will happen.
DieoRaE

Although  ”ietnam  &oined  the  189q  3ew  [ork  6onvention  on  the  Recognition  and 
Tnforcement of Doreign Arbitral Awards, many foreign awards have not been enforced 
because of the countryYs narrow deSnition of commercial activities. In 18qO, ”ietnam 
embarked on a process of comprehensive economic and political renewal, known as ;doi 
moiY, which has resulted in important social, economic and legal changes in the regulation 
and support of domestic and international commercial activity.

Bo deal  with  todayYs  diversiSed and complex  economic  disputes  there  must  be  an 
organisation with suMcient authority and &urisdiction to resolve disputes that arise. Bo meet 
this need ”ietnam has established two arbitration institutions to settle economic disputes. 
Bhey are the ”ietnam International Arbitration 6entre )”IA6C and the Tconomic Arbitration 
6entres. Bhe ”IA6Ys &urisdiction extends to both international and domestic commercial 
disputesZ the Tconomic Arbitration 6entres are responsible for domestic disputes only. In 
addition, ”ietnam has passed a new ’rdinance on 6ommercial Arbitration which was passed 
on 29 Debruary 2007 by the VI 3ational Assembly Etanding 6ommittee of ”ietnam. Bhe new 
ordinance adopts the provisions of the F36IBRAL Wodel Law, in line with a general trend 
in &urisdiction across Asia. Bhis created a viable infrastructure for commercial arbitration in 
”ietnam.

Bhe preamble of the ordinance clearly states that it aims to contribute to settling disputes 
arising from commercial activities, to ensure the rights to business freedom, to protect the 
rights and legitimate interest of the involved parties, and to develop the market economy. 
Practically, the ordinance aims to keep arbitration in ”ietnam current with international 
arbitration practice.24

Bhe enactment of the ordinance was a signiScant development in arbitration in ”ietnam. 
Woreover, it contains not only a lot of changes but also clear deSnitions and terms used in 
arbitration proceedings. Dor example, the term ;commercialY used to be interpreted narrowly 
under ”ietnamese law. 3ow, in the ordinance, ”ietnam adopted the broad deSnition of 
;commercialY that covers virtually any economic or business transaction.

Party autonomy is speciScally provided for in the ordinance and in the Arbitration Rules 
of ”IA6. Dor instance, parties are free to decide on whether to embark on ad hoc or 
institutionalised arbitrationZ number of arbitratorsZ procedure for appointment of arbitratorZ to 
determine the language to be used in the arbitration proceedings. Bhe role of the court under 
the ordinance is to act as a facilitator to ensure the smooth functioning of the arbitration 
process rather than to interfere in it.

Bhe establishment of ”IA6, the &oining of the 3ew [ork 6onvention and the enactment of 
the ordinance which follows the F36IBRAL Wodel Law are all clear evidence of ”ietnamYs 
interest in and awareness of the special features and needs of international commercial 
arbitration. Bhis is encouraging and certainly bodes well for other measures still to be 
taken in order to provide a stable and hospitable legal climate for economic growth, foreign 
investment, and successful and reliable commercial dispute resolution. 2O

$$$
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Bhe interrelation between arbitration and the growth of Asian economies is inseparable. 
Bhe conseQuence of Asian economies like 6hina and India bourgeoning is the increase 
in international commercial disputes. Bhis would without a doubt lead to a concomitant 
growing acceptance of arbitration as a form of dispute resolution and therefore lead to 
continued growth of arbitration in the region. At the same time, countries with established 
arbitration institutions and progressive arbitration laws would be deemed attractive to 
foreign investors who are interested in investing in Asia. Bhus, countries with established 
arbitration institutions and progressive arbitration laws in place must maintain their 
advantage and less developed countries must draw alongside with their more developed 
Asian counterparts.
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Nider prospects for I6EIH arbitration under 6hinaYs (IBs

Hespite the economic downturn, cross-border investment throughout Asia remained strong 
in 200q. 3otably, intra-regional investment, particularly investment originating from 5ong 
Uong and mainland 6hina, grew in 200q. DHI outXows from 6hina to its Asian neighbours 
more than doubled from FE?22 billion in 200O to FE?92 billion in 200q.1 Eimilarly, inbound 
investment to both mainland 6hina and 5ong Uong also continued to grow in 200q.2

As the region, and 6hina in particular, continues to be a powerful force of both inbound 
and outbound investment, the legal protections afforded under investment treaties to Asian 
investors abroad, and to foreign investors in Asia, continue to be important for investors 
and governments. Given the signiScant role of both 6hinese investors abroad and foreign 
investors in 6hina, one of the most notable developments for investment treaty arbitration 
over the past year is the Hecision on *urisdiction and 6ompetence in the case of Bza [ap 
Ehum v the Republic of Peru )Bza [ap EhumC, which involved an investment treaty between 
6hina and Peru.7
(ackground - investment treaty )I6EIHC arbitration under 6hinaYs (IBs

6hina has an extensive network of bilateral investment treaties )(IBsC, with more than 
80 (IBs in force with a diverse grouping of developed and developing countries in Asia 
and far beyond. (IBs provide foreign investors with legal protections against government 
mistreatment. Importantly, (IBs typically allow foreign investors to enforce such promises 
directly against the government in international arbitration, such as arbitration under the 
auspices of the Norld (ankYs International 6entre for Eettlement of Investment Hisputes 
)I6EIHC.

5owever, with the exception of a few recent ;modernY (IBs,j the ma&ority of 6hinaYs treaties 
have generally been thought to be of little immediate use to foreign investors, because 
they provide only limited rights for an investor to resort to international arbitration if 6hina 
breaches its treaty obligations to such investors. 3ow, that perception may change as a 
result of the recent Bza [ap Ehum decision )which was brought under the 188j 6hina-Peru 
(IBC.

In the vast ma&ority of its (IBs, 6hina has consented only to allow investors to seek 
investor-state arbitration in fora such as I6EIH if the dispute involves ;the amount of 
compensation for expropriation.Y9 Dor all other disputes, 6hinaYs (IBs typically provide that 
an investor may seek arbitration only ;if the parties to the disputes so agree.Y4 Nithout such 
ad hoc consent to international arbitration, the (IBs direct investors to local courts. Bo date, 
no such arbitrations based on post hoc consent by 6hina have been registered with I6EIH, 
the most popular forum for (IB arbitration.

’n 18 *une 2008, the I6EIH tribunal in the case of Bza [ap Ehum released its Hecision on 
*urisdiction and 6ompetence, which may change the perception of 6hinaYs early generation 
of (IBs and their clauses limiting international arbitration to ;the amount of compensation 
for expropriationY. Bhe Bza [ap Ehum decision is the Srst published investor-state arbitration 
decision under a 6hinese (IB.  It  is  the Srst  time that a tribunal  has interpreted the 
scope of 6hinaYs limited arbitration clause. Prior to the issuance of the tribunalYs decision, 
many thought that tribunals could only determine the amount due to an investor after 
an acknowledged expropriation, but not whether an expropriation had occurred in the 
Srst instance. Bhe tribunal in Bza [ap Ehum asserted a broader scope for its &urisdiction, 
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determining that it could also assess whether the claimant had suffered an expropriation at 
the hands of the government )in this case, the Peruvian governmentC.

As a result, the tribunalYs decision suggests that the broad network of 6hinese (IBs may 
provide greater protections than previously thought. Bhis will be of particular interest not only 
to foreign investors making investments into 6hina, but also to 6hinese investors making 
investments abroad.
’verview of the Bza [ap Ehum decision 

Bza [ap Ehum, a 6hinese national resident in 5ong Uong, was the ma&ority shareholder 
of BEG Peru EA6 )BEGC,  a Peruvian food products company and one of the largest 
manufacturers and distributors of Ssh Xour in Peru. 6laimant alleged that in 200j the 
Peruvian Bax Administration initiated actions against his investment that resulted in the 
total destruction of BEGYs operations. In particular, Wr Bza alleged that the Peruvian Bax 
Administration imposed unlawful and arbitrary tax liens on his companyYs accounts that 
prevented it from operating. As a result, his investment was no longer economically viable.

Peru asserted three main ob&ections to the tribunalYs &urisdiction. Dirst, it argued that Wr Bza 
did not Qualify as an investor under the 6hina-Peru (IB because he was a resident of 5ong 
Uong. Eecond, Peru asserted that Wr BzaYs investment was not protected because it was 
held indirectly through investments in the (ritish ”irgin Islands. Bhird, Peru argued that the 
tribunal only had &urisdiction to determine the value of the expropriated property, and not 
whether an expropriation had actually occurred in violation of the treaty. In response, Wr Bza 
argued, inter alia, that, pursuant to the most-favoured nation clause, the tribunal was reQuired 
to apply the substantive protections of the Peru-6olombia bilateral investment treaty, which 
includes a much broader dispute resolution clause allowing investor-state arbitration for 
disputes related to protection and the application of the fair and eQuitable treatment standard 
)among other provisionsC.
Residency

Peru argued that because Wr Bza was a resident of 5ong Uong, he was not entitled to 
protections of a (IB between Peru and 6hina. 3otably, Peru argued that because 5ong Uong 
is a Epecial Administrative Region with broad autonomy - including the right to enter into 
international treaties - Wr Bza could not seek protection under a 6hinese treaty. Bhe tribunal 
re&ected this logic, concluding that nationality was fundamentally a Question of domestic 
law and, under 6hinese law, ;5ong Uong residents of 6hinese descent and born in 6hinese 
territories )including 5ong UongC are 6hinese nationals.YO

5owever, because certain of 6hinaYs (IBs may exclude 5ong Uong from their coverage, 
investors from 5ong Uong should carefully review any such (IBs to ensure that they 
include suMciently broad language before relying on them for investment protections. As 
an additional note of caution, the Bza [ap Ehum decision only addresses the nationality 
of a natural person, not issues surrounding corporate ownership or nationality. 6orporate 
investors must always examine carefully both the (IB in Question and the law of their home 
state in order to determine whether or not they satisfy the nationality criteria as a matter of 
domestic law.
Indirect investments

Peru also argued that Wr Bza failed to make a covered investment in Peru because Wr Bza 
made his investment through a shell company established in the (ritish ”irgin Islands. Wr 
Bza owned 100 per cent of the (”I entity, which in turn owned 100 per cent of the Peruvian 
company. Peru argued that indirect investments were not covered by the (IB.
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Bhe tribunal concluded that such a structure was permitted under the 6hina-Peru (IB, and 
Xatly re&ected PeruYs argument, saying that ;Jt:he Bribunal would expect such a limitation 
would have been included explicitly in the (IB.Yq 5owever, the tribunal warned that a number 
of other (IBs entered into by 6hina with third parties do include such explicit limitations.8 
Bhus, investors should carefully examine any potential restrictions on indirect investment 
prior to structuring their investments in order to ensure maximum protection from a 6hinese 
)or indeed anyC (IB.
Txpropriation

In probably the most signiScant argument on &urisdiction, Peru argued that Wr BzaYs claims 
fell outside of the scope of article q)7C of the Peru-6hina (IB, which provides that ;Ji:f a dispute 
involving the amount of compensation for expropriation cannot be settled within six months 
. . . it may be submitted at the reQuest of either party to the international arbitration.…

EpeciScally, Peru argued that it had consented to arbitration under the (IB ;Jo:nly if the 
investor alleges that the Etate accepting the investment expropriated his investment and 
the domestic courts determine that the investment was, in fact, expropriated.Y10 Peru 
further clariSed its position, arguing that ;the only type of dispute that may be settled by 
I6EIH arbitration is that involving the amount of compensation owed to the investor, once 
the occurrence of an illegal expropriation has been conSrmed.Y11 Peru asserted that the 
negotiating history of the (IB supported this view and presented witness statements from 
former negotiators supporting its position.12 Peru further argued that indirect expropriation 
is not covered by the (IB.

Wr Bza argued that PeruYs interpretation of the (IB was ;literal and formalisticY and urged a 
broader reading of the (IB.17 ’f particular note, he argued that ;it would be inappropriate to 
interpret the (IB as reQuiring a preliminary determination by Peruvian courts regarding the 
legality of an alleged expropriation, especially since, according to the analysis of 6laimant, 
Peruvian law does not recognize or provide legal action in case of indirect expropriation.Y1j

Bhe Bza [ap Ehum tribunal sided with Wr Bza and held that it was reQuired to analyse more 
than simply the amount of compensation due. It based its determination on a number of 
factors, including the text of the treaty, as well as the negotiating history and the ob&ect and 
purpose of the treaty. EpeciScally, the tribunal concluded that in order ;to give meaning to all 
the elements of the article Jon expropriation:, it must be interpreted that the words 'involving 
the amount of compensation for expropriation… includes not only the mere determination 
of the amount but also any other issues normally inherent to an expropriation, including 
whether the property was actually expropriated in accordance with the (IB provisions and 
reQuirements, as well as the determination of the amount of compensation due if any.Y19

Bhe tribunal primarily based its determination on the text of the treaty, using the interpretive 
guidance provided in the ”ienna 6onvention on the Law of Breaties. Bhe tribunal Srst 
examined the meaning of the phrase ;a dispute involving the amount of compensation for 
expropriationY and determined that ;the broadest interpretation, happens to be the most 
appropriate.Y14 In particular, the tribunal focused on the use of the word ;involvingY and 
determined that it was not limiting, but rather should be read to include disputes related 
to the amount due, not simply the amount itself.1O Bhe tribunal identiSed a number of 
such potential issues, including ;whether )iC an instance of expropriation, nationalization, 
or similar measure has taken placeZ )iiC the same has met the reQuirement of public 
interestZ )iiiC the same has followed an appropriate domestic legal procedureZ )ivC there 
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has been discrimination, )vC compensation will be paid, )vC )sicC such compensation has 
been eQuivalent to the value of investment expropriated, paid in a convertible and freely 
transferable currency and without unreasonable delay.Y1q

In addition, the tribunal found support for its interpretation by looking at the ;fork in the roadY 
provision in article q)7C, which reQuires an investor to make an irrevocable choice between 
taking its dispute to local courts or to international arbitration under the (IB. Bhe tribunal 
explained that the effect of the fork in the road provision was that ;if an investor submits 
a dispute to the competent tribunal of the 6ontracting Etate accepting the investment, the 
investor may not have access to I6EIH arbitration at all.Y18 Bhe tribunal thus reasoned that 
PeruYs argument that the tribunal must defer to local courts as to whether an expropriation 
had occurred would effectively prevent investors from ever seeking I6EIH recourse, since 
such recourse would be conditioned on seeking a &udgment from a local court, which, as a 
result of the fork in the road provision, would make I6EIH arbitration impossible. Bhus, the 
tribunal concluded that investors must be able to have all claims related to the expropriation 
heard by an international arbitral tribunal.

Bhe tribunal found additional support for its interpretation in the negotiating history of the 
treaty. (oth sides put forth testimony of negotiators and submitted written negotiating 
history in order to support their interpretation. Bhe tribunal concluded that the negotiating 
history supported its broader interpretation, based on statements of negotiators, proposed 
revisions that were not adopted by the (IB parties, and other (IBs entered into by the parties.-
20

Dinally, the tribunal also examined other arbitration decisions and awards. Nhile no 6hinese 
(IBYs ;amount of compensation for expropriationY language had yet been interpreted, several 
investor-state tribunals have interpreted similar provisions with respect to other countriesY 
(IBs, and reached conXicting conclusions. In some cases - notably Eaipem v (angladesh-
21 and Belenor Wobile 6ommunications AE v 5ungary22 - the tribunals found that they 
had ;&urisdiction to try the disputes regarding the existence andXor lawfulness of an 
expropriation.Y27 ’thers, however, reached the opposite conclusion.2j Bhe tribunal reviewed 
these decisions, and concluded that the weight of the evidence in the immediate case was 
consistent with the decisions establishing a broader scope of &urisdiction.29

Bhus, the tribunalYs decision reinforces the possibility that investors relying on 6hinaYs (IBs 
may bypass local courts and proceed directly to international arbitration if a dispute arises 
with the host government regarding expropriation of the investment. An investor need not 
Srst procure conSrmation from a local court that an expropriation has occurred. Rather, 
under the reasoning of the Bza [ap Ehum tribunalYs decision, an investor may bring all 
disputes related to expropriation directly before an international tribunal under the 6hinese 
(IB. Nhile prior tribunalsY decisions are not formally binding on future investor-state (IB 
tribunals, they can have signiScant persuasive force, particularly as multiple decisions begin 
to accumulate on one side of an issue.
Wost favoured nation )WD3C

Nhile the Bza [ap Ehum tribunal read the 6hina-Peru (IBYs dispute settlement provision 
expansively, it read the most favoured nation )WD3C clause narrowly. Bhe WD3 clause 
reQuires that the host governmentYs treatment of investments covered under the (IB ;shall 
not be less favourable than that accorded to investments and activities associated with such 
investments of investors of a third party.Y Wr Bza argued that the WD3 provision operated 
to incorporate the protections afforded to investors of a third party through other treaties 
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)in this case the Peru-6olombia (IBC into the 6hina-Peru (IB. In particular, Wr Bza argued 
that the dispute resolution clause of the Peru-6olombia (IB, which allows for investor-state 
arbitration of ;any dispute of Ja: legal nature,Y must also be afforded to Wr Bza. Bhus, Wr 
Bza argued that ;he is entitled to submit to the Arbitral Bribunal not only disputes related to 
expropriations, but also disputes related to protection and fair and eQuitable treatment.Y24

Peru argued that the WD3 provision could not incorporate additional arbitration protections 
as the (IB was complete without amendment. In addition, Peru argued that it had not 
consented to arbitration of these matters.2O

Bhe tribunal sided with Peru, citing the plain meaning of the text, and using the interpretive 
principles established by the ”ienna 6onvention on the Law of Breaties. Bhe tribunal 
concluded that it could not import the dispute resolution provision from the Peru-6olombia 
(IB into the 6hina-Peru (IB. In part, it based its decision on the speciScity of the limitation 
in the Peru-6hina (IB, reasoning that such speciSc limitations should trump more general 
obligations found in the WD3 clause. Bhe tribunal concluded that ;the speciSc wording of 
Article q)7C Jdiscussing the scope of consent to investor-state arbitration: should prevail over 
the general wording of the WD3 clause in Article 7.Y2q Bhe tribunal relied heavily on the recent 
decision in Plama v (ulgaria,28 which interpreted the WD3 clause narrowly, while at the same 
time differentiating its opinion from other recent awards which interpreted the WD3 clause 
more broadly based on the facts of the case.70
$$$

Bhe tribunalYs decision in Bza [ap Ehum marks the Srst time )at least as a matter of public 
recordC that an investor has brought a claim under a (IB with 6hina. Bhe Bza [ap Ehum 
tribunal afforded an expansive reading to the 6hina-Peru (IBYs arbitration provision, allowing 
investors to bypass local courts and have their disputes arising from expropriatory actions 
addressed directly in international arbitration. Nhile the tribunal did not allow the investor to 
import an even broader dispute resolution clause by means of the WD3 clause, the expanded 
scope of the arbitration provision is still notable.

If other tribunals follow the Bza [ap Ehum decisionYs approach, many of 6hinaYs (IBs will be 
more powerful, and may provide more meaningful legal protections for foreign investors than 
previously anticipated. As additional I6EIH cases are brought under 6hinese (IBs, foreign 
investors in 6hina, and 6hinese investors abroad, should monitor developments closely to 
ensure that they can take advantage of all available (IB protections.

Given the continued growth of both outbound investment from 6hinese investors and 
inbound investment into 6hina, the protections afforded by (IBs with 6hina continue to be of 
particular importance to both investors and governments throughout the Asian region. Bhe 
wider prospects for arbitration suggested by the tribunalYs decision in Bza [ap Ehum provides 
direction for investors to carefully evaluate available treaty protections before investing in 
Asia, or making investments from Asia into other countries around the world.

Endnotes
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Walaysian Arbitration Act 2009

Arbitrations in Walaysia are governed by the Arbitration Act 2009 )Act 4j4C )the ;ActYC and 
the Arbitration Act 1892 )Act 87C. Bhe Act came into force on 19 Warch 2004 and repealed 
the Arbitration Act 1892 as well as the 6onvention on the Recognition and Tnforcement of 
Doreign Arbitral Awards Act 18q9 )Act 720C. 5owever, the Arbitration Act 1892 continues 
to apply to arbitrations commenced prior to the date of commencement of the Act. Bhis 
article shall primarily discuss the various provisions of the Act with regard to arbitral tribunals 
and arbitral awards, and will also consider several issues that have arisen in regard to the 
application of the Act.

Bhe enactment of the Act has been long sought as the Arbitration Act 1892 was unsuitable 
for the effective resolution of modern commercial disputes. Bhe legislature received 
numerous proposals and suggestions on how the laws governing arbitrations, which were 
increasingly being used as a method of dispute resolution in Walaysia, should be drafted. 
Bhe Act is based on the Fnited 3ations 6ommission on International Brade Law )F36IBRALC 
Wodel Law on International 6ommercial Arbitration and with the passing of the Act, Walaysia 
is in line with modern international practice.

Bhe Act is divided into four parts as follows‘

/ part I‘ preliminary - sections 1 to 9 )includes provisions on the commencement and 
deSnitionsCZ

/ part II‘ arbitration - sections 4 to 78 )the essence of the ActCZ

/ part III‘ additional provisions relating to arbitration - sections j0 to j4 )provides for the 
courts to exercise some control over the arbitrationsCZ and

/ part I”‘ miscellaneous - sections jO to 91 )deals with issues such as liability of 
arbitrators and immunity of arbitral institutionsC.

Arbitral tribunal

Eection 12)1C of the Act states that parties are free to determine the number of arbitrators 
to preside over the arbitration. In this regard, the parties may have decided on the number of 
persons and have it speciSed in the arbitration clause itself and if not, at the commencement 
of arbitration. Eection 12)2C of the Act states that where the parties are unable to agree on the 
number of arbitrators, depending on whether it is a domestic or international arbitration, the 
Act prescribes that a sole arbitrator shall be appointed for domestic arbitrations and three 
arbitrators shall be appointed for international arbitrations.

Bhe procedures for appointment of arbitrators are laid down in section 17 of the Act. Bhis 
section also provides ample liberty to the parties to determine the procedures that are to 
be adopted with regard to the appointment and further provides methods that are to be 
used if parties are unable to agree. Eection 17)1C states that a personYs nationality shall not 
be a reason to preclude someone from acting as an arbitrator unless agreed otherwise by 
the parties. If the parties cannot agree on the procedure for the appointment of arbitrators 
or on who shall sit on the arbitration panel, section 17)7C stipulates that in an arbitration 
consisting of three arbitrators, both parties shall appoint one arbitrator and the two appointed 
arbitrators shall appoint the third arbitrator as presiding arbitrator. Eection 17)jC further 
states that if the appointed arbitrators are unable to agree on the third arbitrator, either party 
may apply to the director for the Uuala Lumpur Regional 6entre for Arbitration )ULR6AC for 
such appointment. Eection 17)9C states that if parties are unable to agree on the arbitrator 
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in the case of a single arbitrator, either party may apply to the director for the ULR6A for the 
appointment. Eection 17)OC of the Act provides that should the director for the ULR6A fail 
to act in the manner reQuired as stated previously, either party may then apply to the 5igh 
6ourt for appointment.

Bhe ULR6A has adopted the F36IBRAL Rules and therefore its appointment procedures are 
according to the said rules. In this regard, the appointment will be carried out based on the 
list procedure )as provided in article 4 of the F36IBRAL RulesC. (oth parties would be given 
a list of at least three arbitratorYs names )including other details such as QualiScations and 
nationalityC and the parties are reQuired to delete the names of those to whom he ob&ects. Bhe 
remaining names should be ranked in order of preference and returned to the ULR6A within 
19 days. ULR6A would then elect the arbitrator in accordance with the returned lists. In the 
event that this method fails, the ULR6A shall then use its discretion to make the appointment. 
In making an appointment, the ULR6A shall have due regard to all such considerations that 
are likely to secure an independent and impartial arbitrator and shall also consider the issue 
of the arbitratorYs nationality with the nationality of the parties in mind. Bhe aforementioned 
considerations stated in the F36IBRAL Rules are also provided for in section 17)qC of the 
Act. Eection 17)8C states that the decision of the director for ULR6A or 5igh 6ourt is Snal 
and is not appealable.

Eection 1j of the Act makes it mandatory for a person who is to be appointed to act as an 
arbitrator to disclose any circumstances that are likely to give rise to &ustiSable doubts as 
to that personYs impartiality or independence. Bhe section also states that an arbitrator may 
be challenged if the circumstances give rise to &ustiSable doubts as to his impartiality or 
independence or if he does not possess the QualiScations agreed to by the parties. Eection 
19 stipulates the procedures that are to be adopted when challenging an arbitrator.

Eection 14 deals with a situation when an appointed arbitrator fails to act or it becomes 
impossible for the arbitrator to act, whereas section 1O speciSes the matters relating to the 
appointment of a substitute arbitrator.

Fnlike the Arbitration Act 1892 which did not allow the arbitral tribunal to determine its own 
&urisdiction, the Act by virtue of section 1q grants the arbitral tribunal the authority to rule on 
its own &urisdiction, including on matters related to the validity of the arbitration agreement. 
Eection 1q of the Act also provides for the procedures and time limits imposed for raising an 
ob&ection as to the arbitral tribunalsY &urisdiction. It also stipulates the manner of an appeal to 
the court )which shall have the Snal sayC in regard to the arbitral tribunalYs ruling on the issue 
of its &urisdiction. In the case of Etandard 6hartered (ank Walaysia (hd v 6ity Properties Edn 
(hd K Anor,1 the court observed as follows‘

Parliament has clearly given the arbitral tribunal much wider &urisdiction 
and powers. And, such powers would extend to cases even when its own 
&urisdiction or competence or scope of its authority, or the existence or validity 
of the arbitration agreement is challenged. A further point to note is that even 
when an arbitral tribunal holds that an agreement is null and void, it 'shall 
not ipso &ure entail the invalidity of the arbitration clause… since 'an arbitration 
clause which forms part of an agreement shall be treated as an agreement 
independent of the other terms of the agreement….

Also, in the case of 6WE Tnergy Edn (hd v Poscon 6orp,2 the court stated as below‘
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JY: the language used in that section )Eection 1qC confers on the arbitration 
broad and wide powers to decide on issues raised before it - not only the 
substantive issues but also on the point of preliminary ob&ections as to its 
&urisdiction. Bhat section also allows any party to the arbitration who is not 
happy with the preliminary rulings by the arbitrator to appeal to the 5igh 6ourt 
against such rulings within 70 days of its receipt.

Eection 18 of the Act allows an arbitral tribunal to grant interim measures, which includes 
among others, security for costs and discovery of documents. 5owever, the Act is silent 
on whether the arbitral tribunal could grant any of the interim measures on an ex parte 
application. It is to be noted that similar provisions for arbitral tribunals were not found in 
the Arbitration Act 1892 and therefore the considerations that the arbitral tribunal may have 
when deciding on such an interim measure has not been tested. It is likely that in the event 
parties are to agree that the substantive laws to be applied in the arbitration are Walaysian 
laws, the arbitral tribunal would be inXuenced by how the Walaysian courts have decided on 
similar issues relating to interim measures.

Bhe court may order security for costs if the plaintiff is insolvent or has changed its address 
in the process of the proceedings. 5owever, these are not conclusive grounds that would 
automatically result in the court granting an order for security for costs. Fltimately, the court 
has discretion to grant or refuse an application for security for costs. In the exercise of the 
courtYs &urisdiction on such an application, the court will consider various other matters and 
these include whether the plaintiffYs claim is made in good faith, the plaintiffYs prospect of 
success, whether the application for security for costs has been made at a very late stage 
of the proceedings or whether it is being used oppressively.

Hiscovery of documents, which is the process of obtaining, within certain limits, full 
information and contents of all documents relating to the matters in Question between the 
parties, is often done without any intervention by the court in actions commenced by way of 
writ. 5owever, should such be necessary, the courts have discretion on application by one 
party, to order either party to make the necessary disclosures of documents or inspection 
of the same by the other party and also production of documents in court at trial. Eimilar to 
an application for security for costs, the court in exercising its discretion in an application 
for discovery considers various factors. Bhe essence of the courtYs decision either to allow 
or to refuse a discovery application is the importance of the matters which are sought to 
be discovered for the purposes of a fair, &ust and speedy trial. Bhere are limited grounds in 
which discovery may not be ordered and these include instances where the documents are 
protected by reason of legal professional privilege or where a person exercises his right to 
refuse to incriminate himself.
Procedures of arbitration

Fpon the arbitral tribunal being appointed, the parties are then free to agree on the 
procedures to be followed by the arbitral tribunal in conducting the proceedings. Eection 
21)2C of the Act provides that the arbitral tribunal may conduct the arbitration in the manner 
it deems appropriate )sub&ect to the ActC if the parties are unable to agree on the procedures. 
Bhese include the powers to determine the admissibility, relevance and weight of any 
evidence and the Sxing and amendment of time limits for the various steps of the arbitration.
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Eection 22)1C of the Act states that the parties are free to determine the seat of arbitration 
and failing their agreement, the seat of arbitration shall be determined by the arbitral tribunal. 
It is pertinent to note that determining the seat of arbitration is an important aspect of the 
arbitration process for the reasons stated below. As with the procedure for conducting the 
arbitration, parties are also free to determine the language that may be used for the arbitral 
proceedings. If parties are unable to agree, the arbitral tribunal may decide on the language 
to be adopted. Eection 2j)7C of the Act states that the language determined to be used shall 
apply to all written statements, hearings and the award. Bhe arbitral tribunal may also order 
any documentary evidence to include a translation of the language agreed.

Eection 29 of the Act stipulates that, with regard to the statement of claim and defence, 
the claimant shall state the facts to support the claim, the points at issue and the remedy 
sought, whereas the respondent shall set out his defence in respect of the matters stated 
by the claimant. 5owever, the parties may agree otherwise on the elements that are to be 
included in these statements. Bhe parties also may submit any relevant documents with their 
statements or make the necessary reference to the same or any other evidence which they 
will submit. Fnless otherwise agreed, the parties may also amend these statements sub&ect 
to the arbitral tribunalYs approval.

Eection 24 of the Act provides that unless otherwise agreed by the parties, the arbitral tribunal 
shall decide whether to have oral hearings or whether to conduct the proceedings by way of 
documents and other materials. Fnless the parties agree that no hearings shall be held, the 
arbitral tribunal may, upon application by any party, hold oral hearings at an appropriate stage 
of the proceedings. Bhe parties shall be given reasonable notice prior to any hearings. Bhe 
parties are to ensure that all statements, documents and information given to the arbitral 
tribunal are also forwarded to the other party. Bhe arbitral tribunal shall also communicate 
to the parties all expert evidence and evidentiary documents relied on in making its decision.

Eection 2O of the Act lays down how the arbitral tribunal should deal with instances where 
parties are in default in regard to the proceedings. Dor instance, in the case of a claimant 
failing to communicate the statement of claim, the arbitral tribunal shall terminate the 
proceedings and in the event the respondent fails to communicate the statement of defence, 
the arbitral tribunal shall continue with the proceedings and not treat the failure as an 
admission to the claimantYs allegations. If either party fails to attend the hearing or produce 
the documentary evidence, the arbitral tribunal may make an award on the evidence before 
it and if the claimant fails to proceed with his claim, the arbitral tribunal may make an award 
dismissing the claims or give such directions for speedy determination of the claim.
Arbitral awards

Eection 2)1C of the Act deSnes ;awardY as a decision of the arbitral tribunal on the substance 
of the dispute and it includes any Snal, interim or partial award, and any award on costs or 
interests. Eection 74)1C of the Act states that all awards are Snal and binding.

Eection 77 of the Act stipulates that the awards should be in writing and signed by the arbitral 
tribunal. If there is more than one arbitrator, the signatures of the ma&ority of all the members 
would be suMcient provided that the reason for any omission is stated. Eection 77 further 
provides that the award should state the reasons upon which it is based unless the parties 
to the arbitration had agreed otherwise or if the award is on agreed terms. Bhe award shall 
also state the date and the seat of the arbitration.
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Eection 7O of the Act provides two bases in which an award may be set aside by the 5igh 
6ourt. Bhe Srst basis is when a party making the application provides proof of several limited 
instances which &ustify the setting aside of an award. Among these are if it is proven that the 
other party did not have the capacity to enter into the arbitration agreement or the arbitration 
agreement is invalid under the laws of Walaysia. ’ther instances which if proven would 
enable the 5igh 6ourt to set aside the award are where proper notice of the appointment 
of the arbitrator or arbitral proceedings were not given or that the award deals with a dispute 
not falling within the terms of submission of arbitration. Bhe second basis for setting aside 
the award is when the 5igh 6ourt Snds that the dispute is not capable of being settled by 
arbitration under the laws of Walaysia or that the award is in conXict with the public policy of 
Walaysia. It is worth noting that the grounds given in section 7O for setting aside an award 
does not relate to the merits of the case.

Eection j2 of the Act, which provides that any party may refer any Questions of law arising 
out of an award to the 5igh 6ourt, also provides that one of the options available to the 5igh 
6ourt after determination of the award is to set aside the award in whole or in part. It worth 
noting that section j2 is in part III of the Act and thus parties to the arbitration, depending 
on the nature of the arbitration, may opt-in or opt-out as explained below.

Recognition and enforcement of awards, both of domestic arbitrations and that of awards 
from foreign states, are dealt with in sections 7q and 78 of the Act. 5owever, section 7q of 
the Act is silent on whether it applies to awards of international arbitrations in Walaysia. Nith 
regards to awards from a foreign state, the section speciSes that only awards from countries 
which are party to the 6onvention on the Recognition and Tnforcement of Doreign Arbitral 
Awards adopted by the Fnited 3ations 6onference on International 6ommercial Arbitration 
in 189q are recognised. Bhus, it appears that awards from countries that are not party to the 
said convention would not be recognised and cannot be enforced under the Act.

In the recent case of Eri Lanka 6ricket v Norld Eports 3imbus Pte Ltd,7 the 6ourt of Appeal 
held that a gazette notiScation by 5is Wa&esty [ang Hi-pertuan Agong was a pre-reQuisite 
before enforcement of an award from a state is allowed under the 6onvention on the 
Recognition and Tnforcement of Doreign Arbitral Awards Act 18q9 )this case was in regard 
to enforcement of an award pursuant to the Arbitration Act 1892C, notwithstanding that the 
state was indeed a signatory to the 3ew [ork 6onvention. Bhis decision was reaMrmed in 
the case of Alami ”egetable ’il Products Edn (hd v Lombard 6ommodities Ltd.j

Bhere are no similar provisions in the Act and accordingly it appears that the reQuirement 
of the gazette notiScation by 5is Wa&esty as previously held may not be necessary for the 
recognition and enforcement of an award under the Act. It is certainly arguable that these 
cases are not applicable to a party seeking recognition and enforcement of an award from 
a foreign state which is a signatory to the 3ew [ork 6onvention under the Act.

Eection 7q also lays down the procedures that a party needs to comply with when seeking 
to enforce an award. Eection 78 of the Act sets out the grounds in which the recognition or 
enforcement of an award shall be refused.

Bhe Act does not repeal the Reciprocal Tnforcement of *udgments Act 189q, which provides 
for the enforcement of arbitral awards from 6ommonwealth countries and scheduled 
countries as if it were a foreign &udgment, provided that it is Srst registered in courts of the 
country in which the award was given.
Arising issues
InEesoic aRM 5RoebRaoinRaL AbtiobaoinRs pRMeb ohe Aco
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Although the Act applies to both domestic and international arbitrations, the Act makes a 
distinction between domestic and international arbitrations with regard to the application of 
part III of the Act.

Eection 7 provides that parts I, II and I” apply to all arbitrations in Walaysia. 5owever, section 
7 of the Act further states that part III applies to domestic arbitrations unless the parties 
exclude its application in writing )opt-outC and part III would only apply to international 
arbitrations if the parties agree in writing to the same )opt-inC.

An international arbitration is deSned in section 2 of the Act as an arbitration where‘

)aC one of the parties to an arbitration agreement, at the time of the conclusion 
of that agreement, has its place of business in any Etate other than WalaysiaZ

)bC one of the following is situated in any Etate other than Walaysia in which 
the parties have their places of business‘

)iC the seat of arbitration if determined in, or pursuant to, the arbitration 
agreementZ

)iiC any place where a substantial part of the obligations of any commercial or 
other relationship is to be performed or the place with which the sub&ect-matter 
of the dispute is most closely connectedZ or

)cC the parties have expressly agreed that the sub&ect matter of the arbitration 
agreement relates to more than one Etate.

It is pertinent to consider if the character of a particular arbitration is deemed to be domestic 
or international as the parties may then choose to ;opt-outY or ;opt-inY with regard to part III of 
the Act as the case may be.

Durther to the varying application of part III of the Act to domestic and international 
arbitrations, a determination of whether an arbitration is of domestic or international nature is 
necessary as section 12)2C provides that in the event parties fail to determine the number of 
arbitrators, the arbitral tribunal shall consist of three arbitrators in the case of an international 
arbitration and a single arbitrator in the case of a domestic arbitration.

Also, section 70 of the Act states that in respect of a domestic arbitration, the substantive 
laws that are applicable shall be those of Walaysia. In regard to international arbitrations, the 
applicable substantive laws shall be decided by the parties to the arbitration. In the event 
that parties to an international arbitration fail to agree on the applicable substantive laws, 
the arbitral tribunal shall apply the law determined by the conXict of laws rules.

As stated above, the character of the arbitration is also necessary with regard to the 
recognition and enforcement, as an award from an international arbitration in Walaysia does 
not come within the ambit of sections 7q and 78 of the Act.

(ased on the above deSnition of international arbitrations, it appears that the Act also does 
not apply to arbitrations where the seat of the arbitration is outside Walaysia. Bhe courts in 
Walaysia have taken different approaches in dealing with this issue speciScally in regard to 
the application of section 10 of the Act )the stay of proceedings provisionC.
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In the case of Innotec Asia PaciSc Edn (hd b Innotec Gm(h,9 where an arbitration 
was commenced in Germany by a German company against a Walaysian company, the 
Walaysian company sought an in&unction to prevent the German company from proceeding 
with the arbitration, whereas the German company applied for a stay of the proceedings. 
Bhe Walaysian company in opposing the stay application argued that the Act does not apply 
to foreign arbitrations. Bhe 5igh 6ourt did not accept this argument and granted the stay 
stating that the Act does not only apply to arbitrations held in Walaysia. 5owever, in the case 
of Aras *alinan Edn (hd v Bipco Asphalt Public 6ompany Ltd K 2 ’rs,4 the 5igh 6ourt held 
that it had no &urisdiction, statutory or inherent or by exercise of residual powers, to grant 
in&unctive relief in matters where the seat of the arbitration is outside Walaysia. Bhis decision 
was upheld by the 6ourt of Appeal. Bhus as it stands now, the Act has no application to 
arbitrations with seats outside Walaysia.
AtseRce nm dbnceMpbaL bpLes

’rder 48 of the Rules of the 5igh 6ourt provides the procedural laws that are to be adopted 
in the event that resort to the courts is necessary pursuant to Arbitration Act 1892. 5owever, 
with the Act repealing the Arbitration Act 1892, these procedural laws )with the exception of 
rule 4, which is in regard to Reciprocal Tnforcement of *udgments Act 189qC have become 
redundant to arbitrations commenced from 19 Warch 2004.

Although section 90 of the Act stipulates that any application to the 5igh 6ourt pursuant 
to the Act is to be made by originating summons, it is uncertain whether this mode of 
application in general form adeQuately provides for the various matters that may arise with 
regard to the role of the courts in arbitrations under the Act.

It is also worth noting that despite section 90 of the Act specifying that any application to the 
5igh 6ourt is to be by way of an originating summons, an application for stay of proceedings 
would naturally be made in the existing proceedings for which the application is made.
vnLe nm ohe cnpbos

Eection q of the Act states‘ ;Fnless otherwise provided, no court shall intervene in any of the 
matters governed by this Act.Y

Bhe Act speciSes the instances where the courts are given a role with regard to certain 
matters. Bhese include, among others, staying proceedings )section 10C, the granting of 
interim measures of protection )section 11C, assistance by the courts in the taking of 
evidence )section 28C and applications to the courts to set aside an arbitral award )section 
7OC.

It is necessary to consider if the limitation placed on the courtYs intervention could be 
superseded by the court invoking its inherent powers. Prior to the commencement of the 
Act, there are two conXicting decisions of the 6ourt of Appeal in this regard. Bhe court held 
in the case of Earawak Ehell (hd v PPTE ’il and Gas Edn (hdO that it has no powers to 
intervene unless statutorily provided. In contrast, the 6ourt of Appeal in the case of (ina *ati 
Edn (hd v Eum Pro&ects )(rosC Edn (hdq was of the view that the courts have a supervisory 
&urisdiction over arbitration and arbitrators, and that the court may invoke order 82 rule j 
of the Rules of the 5igh 6ourt 18q0 to make any order that may be necessary to prevent 
in&ustice. It remains to be seen how the courts will apply section q and whether its powers 
to intervene in arbitration proceedings would be limited to those that are speciScally stated 
in the Act.
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As stated above, section 10 of the Act allows a court to stay proceedings with regard to an 
arbitration agreement. Eection 10 is similar to section 4 of the Arbitration Act 1892, which 
also provided for staying proceedings in court when its sub&ect is that of an arbitration 
agreement. 5owever, unlike section 4 of the Arbitration Act 1892, which granted the courts 
the discretion to grant a stay or otherwise, section 10 of the Act makes it mandatory that 
a stay be granted. Bhere are only two instances in which the court does not need to grant 
a stay‘ Srst, if the arbitration agreement is null and void, inoperative or incapable of being 
performedZ and secondly, if there is no dispute between the parties with regard to the matters 
to be referred. Also, unlike other applications made to the 5igh 6ourt pursuant to the Act 
by way of originating summons, a stay application pursuant to section 10 of the Act may 
be made in the proceedings for which a stay is appliedZ this includes proceedings that are 
commenced in the subordinate courts.

Eection 11 gives the 5igh 6ourt the power to grant interim measures with regard to security 
for costs, discovery of documents, giving of evidence by aMdavit, etc. Bthe arbitral tribunal, 
as stated above, is given similar powers to grant interim measures by way of section 18 of 
the Act. 5owever, the powers given to the arbitral tribunal are fewer than those given to the 
5igh 6ourt. Dor example, the powers to prevent the dissipation of assets is only given to the 
5igh 6ourt.

As explained above, section 7q of the Act provides for the recognition and enforcement of 
arbitral awards by the courts.

Eection j1 of the Act allows any party to an arbitration to refer a preliminary Question of law 
arising out of the arbitration to the 5igh 6ourt either with the consent of the arbitral tribunal 
or every other party to the arbitration. Eection j1 is in part III of the Act and depending on 
the nature of the arbitration, the parties may opt-in or opt-out.
AddLicaoinR nm ohe Aco on aLL abtiobaoinRs cnEEeRceM amoeb f6 labch 011q

As stated above, the Act came into force on 19 Warch 2004 and repealed the Arbitration Act 
1892. Bherefore by virtue of section 91 of the Act, it appeared that the Act would apply for 
all arbitrations commencing after the said date, while the Arbitration Act 1892 would apply 
to arbitrations commenced before 19 Warch 2004. 5owever, in light of the decision by the 
5igh 6ourt in the case below, this is not so.

In the case of Putra&aya 5oldings Edn (hd v Higital Green Edn (hd,8 the plaintiff and the 
defendant entered into a building contract in 2002, which contained an arbitration clause. 
In *uly 200O, the defendant served a statutory notice under section 21q of the Walaysian 
6ompanies Act 1849 on the plaintiff for the sum of 7q7,4q8.10 ringgit, being an alleged debt 
due under the building contract. Bo counter the notice, the plaintiff took out a writ action 
seeking a declaration that the statutory notice was wrong and premature as there was a 
bona Sde dispute of the demanded sum, and there was a permanent in&unction against the 
defendant from presenting a winding-up petition against the plaintiff. Bhe defendant then 
Sled a defence and counterclaim against the defendant. Bhe plaintiff also Sled an application 
to stay the defendantYs action under section 10 of the Act. Bhe court acknowledged that if 
the Act was applicable, it would have no choice but to stay the defendantYs counterclaim. 
5owever, in view of the fact that the building contract between the plaintiff and the defendant 
was entered into prior to the Act and owing to the existence of clause 47.9 of the building 
contract )arbitration agreementC, the court was of the view that it had to consider whether the 
Act or the Arbitration Act 1892 was the applicable. Bhe court then decided that the Arbitration 
Act 1892 applied.
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In arriving at its decision, the court considered the fact that the arbitration agreement, 
particularly clause 47.9 which referred to the Arbitration Act 1892, granted the defendant 
the right to make reference to the Arbitration Act 1892 should any dispute between the 
parties arise. Bhe court also took into consideration the different wordings used in the 
(ahasa Walaysia version of the Act, which states that the Act does not apply to an arbitration 
agreement entered into before 19 Warch 2004 or when the arbitration proceedings were 
commenced before 19 Warch 2004. Bhis decision was followed in the case of 5iap-Baih 
Nelding K 6onstruction Edn (hd v (ousted Pelita Bin&ar Edn (hd )formerly known as Loagan 
(enut Plantations Edn (hdC.10

Hespite the position taken by the courts with regard to which statute applies to an arbitration, 
it should be noted that this has not been consistent. (efore the decision of Putra&aya 
5oldings, the 5igh 6ourt in the case of Wa&lis Fgama Islam Han Adat Resam Welayu Pahang 
v Dar Tast 5oldings (hd K Anor11 in deciding which act applies to a dispute arising out of an 
agreement entered into by the parties in 1882, held that since the arbitration was deemed 
to have commenced on 14 ’ctober 2004, the Act would apply instead of the Arbitration Act 
1892. Also, in the yet to be reported case of Botal Eafe Edn (hd v Benaga 3asional (hd K B3( 
Generaltion Edn (hd,12 the court held that the statute applicable to a dispute arising from an 
agreement dated 9 *uly 2002 shall be the Act, as the arbitration had commenced subseQuent 
to the Act coming into force. Also, it is interesting to note the observations of the court in 
the case of Eegamat Parking Eervices Edn (hd v Wa&lis Haerah Eegamat Ftara K Anor,-
17 where the arbitral proceedings governed under the Arbitration Act 1892 ended and both 
parties being dissatisSed with the award given, commenced separate &udicial proceedings. 
’ne party referred certain Questions of law under the Act and the other challenged the award 
itself pursuant to the provisions of the Arbitration Act 1892. Bhe 5igh 6ourt ruled that the 
applicable statute was the Act as all proceedings relating to the Snal award were instituted 
after the coming into force of the Act.

In light of these decisions, there appears to be an ambiguity as to which statute would apply 
to arbitrations commenced after 19 Warch 2004, particularly with regard to disputes arising 
from agreements entered into well before the said date. It is necessary that the courts, 
particularly the appellate courts, reconsider this issue and also that the translation of the 
(ahasa Walaysia version of the Act be amended.

$$$

Bhe Act, which closely follows the Wodel Law, has certainly been long overdue and its 
enactment is welcomed by all relevant parties. 5owever, it is evident that despite its infancy 
stage, there are already issues that hamper the smooth application of the Act and loopholes 
that may give rise to problems in the application of the Act in the future. 3otwithstanding 
these problems, the implementation of the Act clearly shows WalaysiaYs commitment to 
recognising arbitration as an effective method of dispute resolution and to keep abreast with 
the rest of the international community.

Endnotes
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Kamilah & Chong (associate oMce of Rajah & Tann LLP)
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ALsobaOia
yQ9bR dehOe and mnLfOas önRes AW
Clayton ztk

Australia

Australia has a long-standing tradition of embracing arbitration as a means of alternative 
dispute resolution. Nhile on a domestic level this is reXected by court-annexed and 
compulsory arbitration prescribed for certain disputes, arbitration has become eQually 
common in international disputes. Braditionally, arbitration was largely conSned to areas 
such as building and construction. 5owever, the strong and steady growth of the Australian 
economy over the past decade and the opening of the Asian markets in the mid-1880s 
have further advanced the use of arbitration in other areas, particularly the energy and trade 
sectors. Drom an Australian perspective, the opening of foreign markets - especially in Asia 
- is also increasing the signiScance of the protection of foreign direct investment under 
the International 6onvention on the Eettlement of Investment Hisputes between Etates 
and 3ationals of ’ther Etates 1849 )I6EIH 6onventionC. Nhile the number of investment 
arbitrations with Australian participation is expected to increase signiScantly over the next 
decade, the level of awareness about the different options of investment protection available 
under investment treaties still needs to be raised.

Australia is a party to 21 bilateral investment treaties )(IBsC, 20 of which were in force as at 1 
3ovember 2008. Wost of the (IBs designate I6EIH arbitration for the resolution of disputes 
arising under these treaties. Australia has further entered into free-trade agreements )DBAsC 
with 3ew ^ealand, Eingapore, Bhailand, the Fnited Etates and 6hile, and is a party to 
the recently signed AETA3-Australia-3ew ^ealand DBA. Durther DBAs are currently under 
negotiation with 6hina, Walaysia, *apan, Uorea and the Gulf 6ooperation 6ouncil )G66C, 
in addition to the PaciSc Agreement on 6loser Tconomic Relations )PA6TRC Plus and the 
Brans-PaciSc Partnership )BPPC Agreement.

Eome of AustraliaYs DBAs contain investment protection provisions similar  to those 
commonly found in (IBs. Dor example, section ( of chapter 10 of the Australia-6hile DBA 
contains detailed provisions on investor-state dispute settlement. Nhere a dispute between 
a party and an investor is not resolved by negotiations and consultations, the investor may 
refer the investment dispute to arbitration under the I6EIH 6onvention, proceedings under 
the I6EIH Additional Dacilitations Rules, arbitration under the F36IBRAL Arbitration Rules 
or arbitration under any other arbitration rules. Bhe procedures and remedies available are 
signiScantly broader than those included in the existing (IB between Australia and 6hile.

Bhe Australia-6hile DBA is the most comprehensive outcome in trade negotiations since the 
6loser Tconomic Relations Brade Agreement with 3ew ^ealand in 18q7, and will liberalise 
trade and investment between Australia and 6hile.

Bhe use of arbitration clauses in international contracts has grown steadily, and the ma&ority 
of Australian companies prefer arbitration to litigation when it comes to cross-border 
agreements. Nhile this might be slightly different in a purely domestic context, largely due to 
the bad reputation of domestic arbitration in the 1880s, there is a trend towards adopting 
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more eMcient and Xexible procedures based on what is good and common practice in 
international arbitrations. Nith the aim of providing a more modern and eMcient arbitration 
law in Australia, the federal government announced a revision of the International Arbitration 
Act 18Oj )6thC )IAAC. Dollowing public submissions on potential amendments the revised 
act is expected to come into force in early 2010. At the same time, a move by several 
Australian states )including 3ew Eouth Nales and ”ictoriaC to overhaul statesY domestic 
arbitration legislation has gained signiScant momentum. Although no decision has yet been 
made, it appears that there is also strong support for adopting the F36IBRAL model law 
for domestic arbitrations, sub&ect to some minor amendments to adapt the processes to 
particular domestic reQuirements.
Institutional arbitration in Australia‘ A6I6A

Dollowing the successful launch of the new arbitration rules of the Australian 6entre 
for International 6ommercial Arbitration )A6I6AC in 2009, A6I6A launched its Txpedited 
Arbitration Rules in late 200q. Bhese have been drafted along the lines of A6I6AYs general 
arbitration rules, but provide special provisions to facilitate expedited proceedings. Bhe 
ob&ective of these rules is to provide Quick, cost-effective and fair arbitration, considering 
especially the amount in dispute and complexity of issues or facts involved.

In April 200O, the Australian Waritime and Bransport Arbitration 6ommission )AWBA6C was 
oMcially launched by A6I6A. Nith approximately 12 per cent of world trade by volume either 
coming into or going out of Australia by sea, this will pave the way for Australia to take a 
leading role in domestic and international maritime law arbitration. AWBA6 is committed to 
using the A6I6A Txpedited Arbitration Rules for maritime proceedings conducted under its 
auspices.
Primary sources of arbitration law 

Legislative powers in Australia are divided between the 6ommonwealth of Australia, as the 
federal entity, and six states. Durthermore, there are two federal territories with their own 
legislatures.

Watters of international arbitration are governed by the IAA which, as mentioned above, 
is under revision. Eection 14 of the IAA adopts the F36IBRAL Wodel Law. It is possible 
for parties to opt out of the application of the Wodel Law by express written statement 
)IAA, section 22C. Bhe Wodel Law provides for a Xexible and arbitration-friendly legislative 
environment, granting parties ample freedom to tailor the procedure to their individual needs. 
Bhe adoption of the Wodel Law does of course also provide users with a high degree of 
familiarity and certainty as to the operation of those provisions, making it an attractive 
choice.

Bhe IAA supplements the Wodel Law in several respects. Hivision 7, for example, contains 
optional provisions such as for the enforcement of interim measures or the consolidation of 
arbitral proceedings. Another helpful provision is section 18, which clariSes the meaning of 
the term ;public policyY for the purpose of articles 7j and 74 of the Wodel Law.

Part II contains the implementation of the 3ew [ork 6onvention on the Recognition and 
Tnforcement of Doreign Arbitral Awards 189q )3ew [ork 6onventionC. Australia has acceded 
to the 3ew [ork 6onvention without reservation and it extends to all external territories.

Australia is also a signatory to I6EIH, the implementation of which is contained in part I” of 
the IAA.
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Homestic arbitration has traditionally been a matter of state law and is governed by the 
relevant 6ommercial Arbitration Act )6AAC of each state or territory where the arbitration 
takes place. Dollowing amendments made in 18qj and 1887, the 6AAs of the states and 
territories are largely uniform. Nhile the 6AA primarily deals with domestic arbitration 
proceedings, parts of it may also apply in international arbitrations where the parties have 
chosen to opt out of the Wodel Law.
Arbitration agreements
ynbE be.pibeEeRos

Dor international arbitrations in Australia, both the Wodel Law and the 3ew [ork 6onvention 
reQuire the arbitration agreement to be in writing. Nhile article II)2C of the 3ew [ork 
6onvention states that an ;agreement in writingY shall include an arbitral clause in a contract 
or an arbitration agreement signed by both parties or contained in an exchange of letters or 
telegrams, the Wodel Law is more expansive in its deSnition, which includes any means of 
telecommunication that provides a permanent record of the agreement. Fnder the IAA, the 
term ;agreement in writingY has the same meaning as under the 3ew [ork 6onvention.

In the landmark decision of 6omandate Warine 6orp v Pan Australia Ehipping J2004: D6AD6 
182, the Dederal 6ourt conSrmed its position that an arbitration clause contained in an 
exchange of signed letters is suMcient to fulSl the written reQuirement. Durthermore, the 
court found that a liberal and Xexible approach should be taken in interpreting the scope of 
an arbitration agreement. In this case, the words ;all disputes arising out of this contractY were 
held to be wide enough to encompass claims under the Brade Practices Act for misleading 
and deceptive conduct that arose in relation to the formation of the contract. Bhe &udgment 
preceded the decision by the FU 5ouse of Lords in Diona Brust K 5olding 6orp v Privalov 
J200O: FU5L j0, which conSrmed the more liberal approach with regard to interpreting the 
scope of an arbitration agreement.

5owever, as the Dederal 6ourt of Australia pointed out in its decision in Eeeley International 
Pty Ltd v Tlectra Air 6onditioning (” J200q: D6A 28, ambiguous drafting may still lead to 
unwanted results. In that case, the arbitration clause included a paragraph providing that 
nothing in the arbitration clause would prevent a party from ;seeking in&unctive or declaratory 
relief in the case of a material breach or threatened breachY of the agreement. Bhe Dederal 
6ourt interpreted that paragraph to mean that the parties intended to preserve their right to 
seek in&unctive or declaratory relief before a court. Bhe court was assisted in its interpretation 
by the fact that the agreement also included a &urisdiction clause.

Dor domestic arbitrations, the 6AA also reQuires an arbitration agreement to be in writing, 
although there is no reQuirement for the agreement to be signed.

Bhere is generally no distinction between submission of an existing dispute to arbitration 
and an arbitration clause referring future disputes to arbitration. 5owever, the distinction 
is important in the context of statutory provisions, such as those relating to insurance 
contracts. Bhese will be discussed below.

Fnder Australian law, arbitration agreements are not reQuired to be mutual. Bhey may confer 
a right to commence arbitration to one party only )see PWB Partners v Australian 3ational 
Parks K Nildlife Eervice J1889: 56A 74C. Eome standard form contracts, particularly in the 
construction industry and the banking and Snance sector, still make use of this.
Eeverability of the arbitration agreement
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Australian courts acknowledge the notion of severability of the arbitration agreement from 
the rest of the contract. Bhere is authority from the 5igh 6ourt of Australia in relation 
to domestic arbitrations suggesting that the notion of severability does not apply in 
circumstances where there is a dispute concerning the initial existence of the underlying 
contract or the arbitration agreement itself )see 6odelfa 6onstruction v Etate Rail Authority 
)3ENC )18q2C 1j8 6LR 77OC. 5owever, this issue has been resolved at least in 3ew Eouth 
Nales. In Derris v Plaister )188jC 7j 3ENLR jOj, it was held that the arbitrator may determine 
that the relevant contract was void ab initio, as long as there was a general consensus. 
5owever, an arbitrator may not possess &urisdiction to determine a claim that no arbitration 
agreement has in fact been concluded. In those circumstances, the arbitrator will usually 
ad&ourn the arbitration proceedings pending the courtYs determination of the issue.

In contrast, for international arbitrations article 14)1C of the Wodel Law expressly provides 
that the tribunal may also consider ob&ections as to the existence of the arbitration 
agreement.
Etay of proceedings

Provided the arbitration agreement is drafted widely enough, Australian courts will stay 
proceedings in face of a valid arbitration agreement. Dor domestic arbitrations, section 97)2C 
of the 6AA provides that a stay application must be made before the party has delivered 
pleadings or taken any other steps in the proceedings, other than the Sling of an appearance, 
unless it is with the leave of the court. Dor international arbitrations, section O)2C of the IAA 
incorporates AustraliaYs obligations under the 3ew [ork 6onvention and provides for a stay 
of court proceedings if they involve the determination of a matter capable of settlement by 
arbitration. Applications for stay are limited to those types of arbitration agreements listed 
in section O)1C of the IAA. Bhe primary purpose of this section is to ensure that a stay of 
proceedings is not granted under the 3ew [ork 6onvention for purely domestic arbitrations.

Dor  international  arbitrations under  the  Wodel  Law,  article  q  provides for  a  stay  of 
proceedings where there is a valid arbitration agreement. A party must reQuest the stay 
before making its Srst substantive submissions. Although the issue of the relationship 
between article q of the Wodel Law and section O of the IAA has not been deSnitively settled 
by the courts, the prevailing opinion among arbitration practitioners is that a party can make 
a stay application under either of the two provisions )this also seems to be the position of 
the Dederal 6ourt in Ehanghai Doreign Brade 6orporation v Eigma Wetallurgical 6ompany 
)1884C 177 DLR j1OC.

Bhe IAA is expressly sub&ect to section 11 of the 6arriage of Goods (y Eea Act 1881 )6thC, 
which renders void an arbitration agreement contained in a bill of lading or similar document 
relating to the international carriage of goods to and from Australia, unless the designated 
seat of the arbitration is in Australia. Durthermore, there are statutory provisions in AustraliaYs 
insurance legislation )section j7 of the Insurance 6ontracts Act 18qj )6thC and section 18 of 
the Insurance Act 1802 )3ENCC that render void an arbitration agreement unless it has been 
concluded after the dispute has arisen. A recent decision by the 3ew Eouth Nales Eupreme 
6ourt made clear that this limitation applies to both insurance and reinsurance contracts 
)5I5 6asualty K General Insurance Limited )in liQuidationC v Nallace )2004C 3ENE6 1190C. 
A similar provision is also contained in section O6 of the 5ome (uilding Act 18q8 )3ENC.
Arbitrability

Bhe issue of which disputes are arbitrable has not yet been fully resolved. Particularly in 
relation to competition, bankruptcy and insolvency matters )with regard to the latter, see 
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Banning Research Laboratories v ’Y(rien )1880C 4j AL*R 211, as reported in [earbook of 
6ommercial Arbitration V” )1881C, pp921-928C, courts have occasionally refused to stay 
proceedings - without expressly holding that these matters are inherently not arbitrable. 
Instead, most court decisions have considered whether the scope of the arbitration 
agreement is broad enough to cover such a dispute )see, for example, A6H Bridon Inc v 
Bridon Australia J2002: 3ENE6 q84C in respect of claims arising under the 6orporations Act 
2001.

6onsiderations such as these commonly arise in relation to the Brade Practices Act 18Oj 
)6thC, AustraliaYs competition and consumer protection legislation. In I(W Australia v 3ational 
Histribution Eervices )1881C 22 3ENLR j44, the 3ew Eouth Nales 6ourt of Appeal held 
that certain consumer protection matters under the Brade Practices Act are capable of 
settlement by arbitration. Durther, the 3ew Eouth Nales Eupreme 6ourt in Drancis Bravel 
Warketing v ”irgin Atlantic Airways )1884C 78 3ENLR 140, and the Dederal 6ourt in 5i-Dert 
v Uiukiang Waritime 6arriers )188qC 198 ALR 1j2, conSrmed that disputes based on 
misleading and deceptive conduct under section 92 of the Brade Practices Act are arbitrable.

5owever, in Petersville v Peters )NAC )188OC ABPR j1-944 and Alstom Power v Traring 
Tnergy )200jC ABPR j2-008, the Dederal 6ourt took a slightly different position. It held that 
disputes under part I” of the Brade Practices Act )anti-competitive behaviourC are more 
appropriately dealt with by the court, irrespective of the scope of the arbitration agreement. 
Bhese decisions show that courts may be reluctant to allow the arbitrability of competition 
matters, and may seek to preserve the courtsY &urisdiction to hear matters that have a public 
dimension.

An increasingly common issue that courts face arises when multiple claims are brought by 
one party, only some of which are capable of settlement. Eo far the courts have approached 
this issue by staying court proceedings only for those claims it considers capable of 
settlement by arbitration )see 5i-Dert and Banning Research LaboratoriesC.
Bhird parties

Bhere are very limited circumstances in which a third party who is not privy to the arbitration 
agreement may be a party in the arbitral proceedings. ’ne situation in which this can occur 
is in relation to a parent company where a subsidiary is bound by an arbitration agreement, 
though this exception is yet to be Snally settled by Australian courts. Bhere is, however, 
authority suggesting that a third party can be bound by an arbitration agreement in the case 
of fraud or where a company structure is used to mask the real purpose of a parent company.
Bhe arbitral tribunal
AddniRoEeRo aRM .paLircaoinR nm abtiobaonbs

Australian laws impose no special reQuirements with regard to the arbitratorYs professional 
QualiScation,  nationality  or  residence.  5owever,  arbitrators  must  be  impartial  and 
independent. Article 12 of the Wodel Law reQuires arbitrators to disclose any circumstances 
likely to give rise to &ustiSable doubts as to their impartiality or independence. Bhis duty 
continues throughout the arbitration.

Nhere the parties fail to agree on the number of arbitrators to be appointed, section 4 of the 
6AA provides for a single arbitrator, and article 10 of the Wodel Law for a three-member 
tribunal, to be appointed. Bhe appointment process for arbitrators will generally be provided 
in the institutional arbitration rules, or within the arbitration agreement itself. Dor all other 
circumstances, article 11 of the Wodel Law and section q of the 6AA prescribe a procedure 
for the appointment of arbitrators.
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It should be noted that the arbitration law in Australia does not prescribe a special procedure 
for the appointment of arbitrators in multiparty disputes. If multiparty disputes are likely 
to arise under a contract, it is advisable to agree on a set of arbitration rules containing 
particular provisions for the appointment of arbitrators under those circumstances, such as 
the A6I6A arbitration rules )article 11C.
6hallenge of arbitrators

Dor arbitrations under the Wodel Law, a party can challenge an arbitrator if circumstances 
exist that give rise to &ustiSable doubts as to the arbitratorYs impartiality and independence. 
Bhis standard has also been applied in domestic arbitrations )Gascor v Tllicott J188O: 1 ”R 
772C.

Bhe parties are free to agree on a procedure for challenging arbitrators. Dailing such 
agreement, article 17)2C of the Wodel Law prescribes the procedure. Initially the party must 
submit a challenge to the tribunal, but may then apply to a competent court if the challenge 
has been re&ected )article 17)7C of the Wodel LawC.

Dor domestic arbitrations the courts have exclusive &urisdiction to remove arbitrators. 
Pursuant to section jj of the 6AA, any party can make an application to the court to remove 
an arbitrator or umpire where it is satisSed that‘ there has been misconduct by the arbitratorZ 
undue inXuence has been exercised in relation to the arbitratorZ or an arbitrator is unsuitable 
or incompetent to deal with the particular dispute. Also, its involvement in the appointment 
of an arbitrator does not bar a party from later alleging the arbitratorYs lack of impartiality, 
incompetence or unsuitability for the position )6AA, section j9C.
Liability of arbitrators

(oth the 6AA, at section 91, and the IAA, at section 2q, provide that arbitrators are not 
liable for negligence in respect of anything done or omitted to be done in their capacity as 
arbitrators. (ut they remain liable for fraud. Bhis is also reXected in article jj of the A6I6A 
arbitration rules. Bhere are no known cases where an arbitrator has been sued in Australia.
PbnceMpbe

Fnder Australian law, parties are generally free to tailor the arbitration procedure to their 
particular needs, as long as they comply with fundamental principles of due process and 
natural &ustice such as eQual treatment of the parties, the right of a party to present its case 
and the giving of proper notice of hearings.

Bhis applies to domestic arbitrations as well as to international arbitrations.
Hnpbo iRwnLweEeRo

Australian courts have a strong history of supporting the autonomy of arbitral proceedings. 
6ourts will generally interfere only if speciScally reQuested to do so by a party or the tribunal, 
and only where the applicable law allows them to do so.

Bhe courtsY powers under the Wodel Law are very restricted. 5owever, courts may‘

/ grant interim measures of protection )article 8CZ

/ appoint arbitrators where the parties or the two party-appointed arbitrators fail to 
agree on an arbitrator )articles 11)7C and 11)jCCZ

/ decide on a challenge of an arbitrator if so reQuested by the challenging party )article 
17)7CCZ

/
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decide, upon reQuest by a party, on the termination of a mandate of an arbitrator 
)article 1jCZ

/ decide on the &urisdiction of the tribunal, where the tribunal has ruled on a plea 
as a preliminary Question and a party has reQuested the court to make a Snal 
determination on its &urisdiction )article 14)7CCZ

/ assist in the taking of evidence )article 2OCZ and

/ set aside an arbitral award )article 7j)2C

Nith regard to domestic arbitration, courts have some additional powers. In particular, courts 
have discretion to stay proceedings )6AA, section 97C, as well as power to review an award 
for errors of law )6AA, section 7qC and to issue subpoenas )6AA, section 1OC upon application 
by a party.
PaboC bedbeseRoaoinR

Bhere are much greater Xexibilities with regard to legal representation in international 
arbitrations than there are in domestic arbitrations. Fnder section 28)2C of the IAA, a party 
may either represent itself or choose to be represented by a duly QualiSed legal practitioner 
from any legal &urisdiction or, in fact, by any other person it chooses. Bhis applies to all 
international arbitrations irrespective of whether or not the Wodel Law applies )in case the 
parties choose to opt outC. Dor domestic arbitrations, the reQuirements are more restrictive. 
Eection 20)1C of the 6AA sets out a comprehensive list of circumstances and reQuirements 
under which a party may be represented in arbitral proceedings. Nhile the provision is broad 
enough to also allow representation by a foreign legal practitioner in certain circumstances, 
representation by a non-legal practitioner is very limited.
HnRrMeRoiaLioC nm dbnceeMiRJs

Australian courts have taken a somewhat controversial approach to conSdentiality of arbitral 
proceedings. In the well-known decision in Tsso Australia Resources v Plowman )1889C 
1q7 6LR 10, the 5igh 6ourt of Australia held that while arbitral proceedings and hearings 
are private in the sense that they are not open to the general public, that does not mean 
that all documents voluntarily produced by a party during the proceedings are conSdential. 
In other words, conSdentiality is not inherent in the fact that the parties have agreed to 
arbitrate. 5owever, the court noted that it is open to the parties to agree that documents are 
to be kept conSdential. Drom an Australian perspective, it is therefore advisable to provide 
in the arbitration agreement, either expressly or by reference to a set of arbitration rules 
containing conSdentiality provisions, that the arbitration and all documents produced during 
the proceedings are to be conSdential.
Tvidence 

Tvidentiary procedure in Australian arbitrations is largely inXuenced by the common law 
system. Arbitrators in international and domestic arbitration proceedings are not bound by 
the rules of evidence, and may determine the admissibility, relevance, materiality and weight 
of the evidence with considerable freedom )article 18)2C of the Wodel Law and section 18)7C 
of the 6AAC.

Although arbitrators en&oy great freedom in the taking of evidence, in practice arbitrators in 
international proceedings will often refer to the I(A Rules on the Baking of Tvidence. Bhe 
A6I6A arbitration rules also suggest the adoption of the I(A Rules in the absence of any 
express agreement between the parties and the arbitrator.
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Bhe situation is slightly different with regard to domestic arbitrations. Hespite the liberties 
conferred by section 18)7C of the 6AA, many arbitrators still conduct arbitrations in a 
manner not dissimilar to court proceedings‘ namely, witnesses are sworn in, examined 
and cross-examined. 3evertheless, there has been some development lately, and more 
arbitrators are adopting procedures that suit the particular circumstances of the case and 
allow for more eMcient proceedings.

Dor arbitrations under the Wodel Law, article 2O allows an arbitrator to seek the courtYs 
assistance in the taking of evidence. In such case, a court will usually apply its own rules 
for the taking of evidence.
5RoebiE Eeaspbes 

Nith regard to arbitrations under the Wodel Law, the arbitral tribunal is generally free to 
make any interim orders or grant interim relief as it deems necessary in respect of the 
sub&ect matter of the dispute. Article 8 states that it is not incompatible with the arbitration 
agreement for a party to reQuest, before or during arbitral proceedings, interim measures 
from a court and for a court to grant such measures. Bhere is currently debate about whether 
an Australian court is entitled to grant interim measures of protection in support of foreign 
arbitrations, as article 1)2C of the Wodel Law expressly allows for the application of article 
8 in arbitrations with a foreign seat. Nhile the position in Australia is yet to be tested, it is 
possible that Australian courts will follow the decision of the 5igh 6ourt of Eingapore in Dront 
6arriers v Atlantic K ’rient Ehipping 6orp J2004: EG56 12O, granting such interim measures 
of protection )in that case, an asset preservation orderC in support of foreign arbitration 
proceedings in Tngland, as EingaporeYs arbitration laws are very similar to those in Australia.

Parties may also choose to opt in to section 27 of the IAA )additional provisionsC, which 
allows a court to enforce interim measures of protection under article 1O of the Wodel Law 
in the same way as awards under chapter ”III of the Wodel Law. Although of great beneSt, 
this provision is hardly ever noticed at the time the arbitration agreement is drafted.

Fnder the 6AA, the arbitrator has freedom to conduct the arbitration as he or she sees St. 
In particular, section 27 allows the arbitrator to make interim awards unless the partiesY 
intention to the contrary is expressed in the arbitration agreement. Durthermore, section jO 
confers on the court the same powers to make interlocutory orders for arbitral proceedings 
as it has with regard to court proceedings.
ynbE nm ohe a2abM

Bhe proceedings are formally ended with the issuing of a Snal award. 3either the Wodel Law 
nor the 6AA prescribes time limits for delivery of the award. 5owever, there are certain form 
reQuirements that awards have to meet. According to article 71 of the Wodel Law, an award 
must be in writing and signed by at least a ma&ority of the arbitrators. It must contain reasons, 
state the date and place of the arbitration and be delivered to all parties to the proceedings. 
Bhis date will be relevant for determining the period in which a party may seek recourse 
against the award.

Bhe form reQuirements for domestic awards are similar. Bhe award needs to be in writing, 
signed and contain reasons )6AA, section 28C. Although there is no express reQuirement 
for the award to state the date and place of the arbitration, it is recommended to do so. 
Bhe parties may also choose for the award to be delivered orally, with a subseQuent written 
statement of reasons and terms by the arbitrator )6AA, section 28)2CC. Nith regard to the 
content of the award, there are currently no restrictions as to the remedies available to an 
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arbitrator. Nhether the award of exemplary or punitive damages is admissible, however, is 
yet to be tested in Australia.

Bhere are no statutory time limits, in either domestic or international proceedings, for the 
making of an award. Nhere the arbitration agreement itself contains a time limit to this 
effect, a court would have the power to extend the time limit with regards to domestic 
proceedings )6AA, section jq)1CC. Bhe effect of such a time limit in Wodel Law proceedings 
is not settled. Fnder article 72 of the Wodel Law, delays in rendering an award do not result 
in the termination of the arbitral proceedings. Instead, one option is for a party to apply to 
a court to determine that the arbitrator loses his mandate under article 1j)1C of the Wodel 
Law, on the basis that he is ;unable to perform his function or for any other reason fails to 
act without undue delayY.

Fnder article 28 of the Wodel Law, any decision of the arbitral tribunal shall be made by 
a ma&ority of its members. In contrast, the 6AA provides that the decision of a presiding 
arbitrator shall prevail if no ma&ority can be reached )6AA, section 19C. Bhe Wodel Law allows 
a similar power of the presiding arbitrator, though only with regard to procedural matters 
)article 28 of the Wodel LawC.
Recourse against award and enforcement 
AddeaL aRM seooiRJ-asiMe dbnceeMiRJs

Wost important to a party that is unhappy with the outcome of the arbitration is whether it 
is possible to appeal or set aside the award. Bhe only available avenue for recourse against 
international awards is to set aside the award )article 7j)2C of the Wodel LawC. Bhe grounds 
for setting aside an award mirror those for refusal of enforcement under the 3ew [ork 
6onvention, and basically reQuire a violation of due process or a breach of public policy. 
Bhe term ;public policyY in article 7j of the Wodel Law is QualiSed in section 18 of the IAA 
and reQuires some kind of fraud, corruption or breach of natural &ustice in the making of the 
award. Bhe Wodel Law does not contemplate any right to appeal for errors of law.

Bhe 6AA allows for broader means to attack an award. An appeal to the Eupreme 6ourt is 
possible on any Question of law )section 7q)2CC with either the consent of all parties or where 
the court grants special leave )section 7q)jCC. )Eection 7q is worded slightly differently in the 
3orthern Berritory and Basmania.C 5owever, the Eupreme 6ourt will not grant leave unless 
it considers the determination of the Question of law concerned to substantially affect the 
rights of one or more parties to the arbitration agreement. Durthermore, the court must be 
satisSed that there is a manifest error of law on the face of the award or strong evidence 
exists that the arbitrator made an error of law and that the determination of that Question 
may add substantially to the certainty of commercial law )6AA, section 7q)9CC. Guidance as 
to how a court might interpret these provisions can be taken from Giles v GRE 6onstructions 
)2002C q1 EAER 9O9 and Pioneer Ehipping v (BP Bioxide J18q2: A6 O2j, though in some 
regards the latter case has been criticised in more recent decisions.

In the recent decision in ’il (asins Ltd v (5P (illiton Ltd J200O: ”E6A 299, the ”ictorian 
6ourt of Appeal set aside an arbitral award because the arbitrators provided inadeQuate 
reasons in the award, which did not meet the &udicial standard. Bhe decision represented 
a signiScant departure from previous authority in respect of domestic arbitration and led to 
a discussion about uniform legislation under the F36IBRAL Wodel Law for both domestic 
and international arbitration.

All the aforementioned rights to appeal may be excluded by the parties by way of an exclusion 
agreement )6AA, section j0, sub&ect to the limitations set out in 6AA, section j1C. Durther 
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recourse is available under 6AA, section j2, in the form of setting aside the award on the 
grounds that the arbitrator misconducted the proceedings or the award has been improperly 
procured.
uRmnbceEeRo

’ften, the most crucial moment for a party that has obtained an award is the enforcement 
stage. Australia has acceded to the 3ew [ork 6onvention without reservation, though it 
should be noted that the IAA creates a Quasi-reservation in that it reQuires a party seeking 
enforcement of an award made in a non-convention country to be domiciled in, or to be 
an ordinary resident of, a convention country. Eo far no cases have been reported where 
this reQuirement was tested against the somewhat broader obligations under the 3ew [ork 
6onvention, and given the ever-increasing number of convention countries, the likelihood 
that this reQuirement will become of practical relevance is decreasing.

Eection q of the IAA implements AustraliaYs obligations under article ” of the 3ew [ork 
6onvention and provides for foreign awards to be enforced in the courts of a state or 
territory as if the award had been made in that state or territory and in accordance with the 
laws of that state or territory. 5owever, section q of the IAA only applies to awards made 
outside Australia. Dor awards made within Australia, either article 29 of the Wodel Law for 
international arbitration awards, or section 77 of the 6AA for domestic awards, applies.

Australian courts have an excellent record for enforcing foreign arbitral awards, and rarely 
refuse enforcement. 5owever, it should be noted that interlocutory or procedural orders 
made by an arbitral tribunal may not fulSl the reQuirements for an award, and courts 
may therefore refuse enforcement of such interim measures )see Resort 6ondominiums 
International v (olwell )1887C 11q ALR 499C. Dor this purpose, parties may wish to apply 
section 27 of the IAA )optional provisionsC, which allows for the enforcement of interim 
measures under part ”III of the Wodel Law.

vea: 4nbe lbn4 ohis rb4 nR dAv
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6hina

Bhe principal legislation regulating arbitration proceedings in 6hina is the PR6 Arbitration 
Law )the Arbitration LawC promulgated by the 3ational PeopleYs 6ongress on 71 August 
188j and taking effect from 1 Eeptember 1889. Bhe Arbitration Law contains q0 articles 
which govern areas such as arbitration commissions, arbitration agreements, arbitration 
proceedings and the setting aside and enforcement of arbitral awards.

Bhe Arbitration Law regulates both domestic and foreign-related arbitrations.1 It is silent 
on the meaning of the term ;foreign-relatedY but in a 1882 opinion of the Eupreme PeopleYs 
6ourt on ;foreign-related civil litigationY,2 ;foreign-relatedY civil cases were described as ;cases 
in which either or both parties are a person of foreign nationality or a stateless person, or 
a company or organisation domiciled in a foreign countryZ or in which the legal facts that 
establish, change or terminate the civil legal relationships between the parties take place in a 
foreign countryZ or in which the sub&ect matter of the dispute is situated in a foreign country.Y

In 18q4, the PR6 became a member of the 6onvention on the Recognition and Tnforcement 
of Doreign Arbitration Awards 189q )the 3ew [ork 6onventionC, sub&ect to reciprocity and 
commercial reservations.7 Bhe PR6 also became a member of the 6onvention on the 
Eettlement of Investment Hisputes between Etates and 3ationals of ’ther Etates 1849 )the 
I6EIH 6onventionC in 1887 and is a party to approximately 124 bilateral investment treaties.
Arbitration agreements

In order for a contractual dispute resolution mechanism to fall within the Arbitration Law, 
there must be a valid arbitration agreement. Article 14 of the Arbitration Law provides that 
an arbitration agreement shall be in writing and must contain the following elements‘ )iC an 
expression of the intention to resolve disputes by arbitrationZ )iiC the matters to be decided 
by arbitrationZ and )iiiC a designated arbitration commission. An arbitration agreement can 
be concluded either before or after the dispute arises and may also be contained in a 
supplementary agreement.j

Bhe principle of separability of the arbitration agreement is expressly acknowledged. Article 
18 of the Arbitration Law provides that ;an arbitration agreement shall exist independently. 
Bhe amendment, rescission, termination or invalidity of a contract shall not affect the validity 
of the arbitration agreement.Y Accordingly, should the contract within which the arbitration 
clause is contained become invalid, such invalidity would not affect the enforceability of 
the arbitration clause. Bherefore, the parties to the contract would still be bound to submit 
their disputes to arbitration in accordance with the terms of the arbitration clause. Article 18 
speciScally provides that ;the arbitration tribunal shall have the power to aMrm the validity of 
the contract.Y
Arbitration commissions

Bhe reQuirement for an arbitration agreement in the PR6 to specify a ;designated arbitration 
commissionY to supervise the arbitration is contained in article 14 of the Arbitration Law. 
Although there is no deSnition of what constitutes a ;designated arbitration commissionY in 
the Arbitration Law itself, it is generally accepted that this refers to one of the established 
arbitration commissions. 6urrently there are more than 1q0 such commissions, many of 
which are located in cities throughout the PR6, mostly dealing with domestic disputes. 
Among those most recently established is the new Ehanghai Intellectual Property Arbitration 
6ommission, opened on 28 ’ctober 200q to resolve intellectual property disputes.
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In  the  event  that  an  arbitration  agreement  does  not  clearly  identify  the  arbitration 
commission to which the dispute is to be referred, article 1q of the Arbitration Law provides 
that the parties may reach a supplementary agreement identifying the commission. If no 
such agreement is reached, then the arbitration clause is treated as null and void. ’n 27 
August 2004, an Interpretation on 6ertain Issues Relating to the Application of the PR6 
Arbitration Law )the 2004 EP6 InterpretationC was issued by the Eupreme PeopleYs 6ourt 
providing that, where an arbitration commission is not expressly designated, the arbitration 
agreement will nevertheless be valid if the commission can be ascertained under the 
applicable arbitration rules speciSed in the agreement.9 5owever, where the arbitration 
agreement designates two arbitral commissions and the parties cannot agree on one of 
them, then the agreement will again be invalid.4

It can therefore be seen that the arbitration commissions, which derive their authority directly 
from the Arbitration Law,O are a sine Qua non of arbitration in 6hina.

Nhile not expressly prohibited by the Arbitration Law, it is generally accepted that ad hoc 
arbitration is not allowed in the PR6 - a proposition for which there is some &udicial authority 
found in the case of PeopleYs Insurance 6ompany of 6hina, Guangzhou (ranch v Guangdong 
Guanghe Power 6o Ltd.q Although PR6 &udicial decisions, following the civil law tradition, are 
of no precedential value, this case nevertheless evidences the view of the Eupreme PeopleYs 
6ourt, the highest court in the PR6.
Institutional Arbitration in 6hina

Among the arbitration commissions in the PR6, 6hina International Tconomic and Brade 
Arbitration 6ommission )6ITBA6C is the principal institution for non-maritime international 
arbitration disputes.8 6ITBA6, also known as the ;6ourt of Arbitration of the 6hina 6hamber 
of International 6ommerceY,10 is based in (ei&ing and has a Eouth 6hina Eub-6ommission 
in Ehenzhen, a Ehanghai Eub-6ommission and a new Eouthwest Eub-6ommission, which 
was set up by 6ITBA6 in 6hongQing in Warch 2008. In Way 200q 6ITBA6 also established 
the Bian&in International Tconomic and Dinancial Arbitration 6entre for the professional 
resolution of Snancial disputes. 6ITBA6 is one of the worldYs busiest arbitration institutions, 
handling a total of 1,270 arbitrations in 200q.11

Bhe 6ITBA6 Arbitration Rules )the 6ITBA6 RulesC were revised in 2009. Bhe 6ITBA6 Rules 
provide that 6ITBA6 can accept cases involving‘ )iC international or foreign-related disputesZ 
)iiC disputes relating to the 5UEAR, Wacao EAR or the Baiwan regionZ and )iiiC domestic 
disputes.12 ’ne signiScant change introduced in the 2009 revision is that the parties can 
agree in their arbitration agreement to apply other arbitration rules, or to modify provisions in 
the 6ITBA6 Rules sub&ect to compliance with the mandatory law of the place of arbitration.-
17 ’n 1 Way 2008, 6ITBA6 implemented the 6ITBA6 ’nline Arbitration Rules to regulate the 
resolution of e-business disputes in which the entire arbitration process is conducted using 
online communication methods.1j

Bhe general view is that arbitrations conducted under the auspices of foreign arbitration 
institutions are not recognised within the PR6, despite the absence of any express prohibition 
in the Arbitration Law. Although a case has been made for the recognition of such arbitrations 
under the existing Arbitration Law,19 it is generally thought unlikely that a PR6 court would 
enforce an award made in circumstances where a foreign arbitration institution was involved 
in the supervision of arbitration proceedings within 6hina.
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Bhe Arbitration Law does not purport to affect the validity of foreign institutional arbitrations, 
such as 5UIA6, I66 or ad hoc arbitrations, where the seat of arbitration is outside the 
PR6. Bherefore, if enforcement proceedings are brought by a successful party to such an 
arbitration, the PR6 court should enforce the award under the 3ew [ork 6onvention14 )or, if 
the seat is in 5ong Uong, under the arrangements referred to in the Snal section belowC.
Place of arbitration

Bhe new 6ITBA6 Rules provide that ;where the parties have agreed on the place of arbitration 
in writing, the partiesY agreement shall prevailY.1O Prior to the 2009 amendment to the 6ITBA6 
Rules, 6ITBA6 arbitrations could only be held in 6hina. 5owever, by allowing the agreement 
of the parties to prevail, 6ITBA6 is potentially allowed to administer arbitrations outside 
the PR6. Nhere the parties have not agreed on the place of arbitration, this will be at 
6ITBA6Ys headQuarters in (ei&ing or at one of its sub-commissions1q in Ehanghai, Ehenzhen 
or 6hongQing.
Arbitrators

An arbitral tribunal may be composed of either one or three arbitrators, according to the 
agreement of the parties.18 Bhe Arbitration Law provides speciSc QualiScations for a person 
seeking an appointment as arbitrator, and also reQuires arbitration commissions to maintain 
a register of arbitrators in different specialisations.20 Prior to the 2009 amendment of the 
6ITBA6 Rules, arbitrators could only be appointed from the 6ITBA6 panel. EubseQuent to 
the revision, parties can agree to appoint non-panel arbitrators as co-arbitrator, presiding 
arbitrator or sole arbitrator sub&ect to conSrmation by the chairman of 6ITBA6.21 Bhe 2009 
amendment also introduced a list system for selecting the presiding arbitrator in which each 
party can nominate up to three arbitrators. If there is a common candidate in the partiesY list, 
that person would automatically be appointed as the presiding arbitrator. If there is more 
than one common candidate, the chairman of 6ITBA6 is reQuired to select the presiding 
arbitrator from the list, or if there is no common candidate, from outside the list.22

Bhe 2009 amendment to the 6ITBA6 Rules introduced a reQuirement for arbitrators to sign a 
declaration and disclose in writing any facts or circumstances likely to give rise to &ustiSable 
doubts as to their impartiality or independence.27 Article 7j of the Arbitration Law identiSes 
speciSed circumstances2j in which the arbitrator must withdraw, or the parties have the 
right to challenge the arbitrator. A party can submit a reQuest in writing to 6ITBA6 for the 
arbitratorYs withdrawal if it has &ustiSable doubts as to his or her impartiality or independence, 
and the chairman of 6ITBA6 makes a Snal decision on the challenge.29
*urisdictional challenges

Article 20 of the Arbitration Law provides that ;if a party challenges the validity of the 
arbitration agreement, he may reQuest an arbitration commission to make a decision or apply 
to the PeopleYs 6ourt for a rulingY.24 Bherefore, the arbitral tribunal does not have the power 
to rule upon the Question of whether or not it has &urisdiction to decide the dispute, as is 
the case with many &urisdictions and under many institutional rules today. Bhe 2004 EP6 
Interpretation provides the further guidance that, where an arbitration commission has made 
a determination of the validity of an arbitration agreement, the court will not interfere with 
that determination.2O 5ence, once the arbitration commission has decided the issue of the 
&urisdiction of the arbitral tribunal, the parties cannot appeal that decision further.

In this regard the 6ITBA6 Rules2q give 6ITBA6 ;the power to determine the existence and 
validity of an arbitration agreement and its &urisdiction over an arbitration case.Y In addition, 
they also give the power to 6ITBA6 to ;delegate, if necessary, such power to the arbitral 

China Txplore on dAv

https://globalarbitrationreview.com/review/the-asia-pacific-arbitration-review/2010/article/china?utm_source=GAR&utm_medium=pdf&utm_campaign=The+Asia-Pacific+Arbitration+Review+2010


RETURN TO IWETUET’  RETURN TO ’YHHAvj

tribunal.Y An ob&ection to an arbitration agreement andXor &urisdiction of the arbitral tribunal 
is reQuired to be made before the Srst oral hearing, if there is one, or before the Srst 
substantive defence if it is a document-only arbitration.28 Also, it is expressly provided that 
such &urisdictional challenge would not affect the progress of the arbitration proceedingsZ 
hence, there is no stay pending a decision by 6ITBA6 on the &urisdiction of the arbitral 
tribunal.70

6onsistent with article II of the 3ew [ork 6onvention, the existence of a valid arbitration 
agreement would prevent a party applying to the court to resolve a dispute covered by that 
agreement.71 Article 9 of the Arbitration Law provides that ;if the parties have concluded 
an arbitration agreement and one party institutes an action in a PeopleYs 6ourt, the PeopleYs 
6ourt shall not accept the case, unless the arbitration agreement is null and voidY. If court 
proceedings have already been commenced, the party wishing to ob&ect to the courtYs 
&urisdiction on the basis of a valid arbitration agreement is reQuired to do so before the Srst 
hearing, otherwise it would be considered to have renounced the arbitration agreement.72 
5owever, it is advisable for a party who wishes to bring a &urisdictional challenge before the 
court to do so as soon as possible, and preferably before submission of its defence.77
6onciliation by arbitral tribunal

Braditionally, conciliation is the preferred method of dispute resolution in the PR6,7j and 
conciliation by an arbitral tribunal has been a prominent feature of PR6 arbitrations. Article 
91 of the Arbitration Law provides that‘ ;Bhe arbitration tribunal may carry out conciliation 
prior to giving an arbitration award. Bhe arbitration tribunal shall conduct conciliation if 
both parties voluntarily seek conciliation.Y 6onciliation may either be initiated by the parties 
themselves, or by the arbitral tribunal with the consent of the parties. If the conciliation 
leads to a settlement agreement, the arbitral tribunal may make either a written conciliation 
statement or an arbitration award in accordance with the terms of the settlement agreement. 
If the conciliation procedure fails to result in a settlement, the arbitral tribunal will proceed 
with the arbitration.

Bhe 6ITBA6 Rules also provide for the combination of conciliation and arbitration.79 Bhese 
contemplate both tribunal-facilitated and non-tribunal-facilitated conciliation of the dispute, 
and provide that in both cases, the arbitral tribunal is to make an award in accordance with 
the terms of any settlement agreement.74

’ne of the perceived problems with the same arbitral tribunal acting as both conciliator 
and arbitrator at different stages of the proceedings is the effect upon its neutrality and 
impartiality. Dor conciliation to be effective, parties must be able to discuss their own case 
openly with the conciliator, including its strengths and weaknesses. 5owever, in the event 
that the conciliation fails, the conciliator would resume the role of an arbitrator and render 
an arbitral award which should not reXect matters which may have been disclosed for 
settlement purposes only. In this regard, article j0)qC of the 6ITBA6 Rules provides that 
;where conciliation fails, any opinion, view or statement and any proposal or proposition 
expressing acceptance or opposition by either party or by the arbitral tribunal in the process 
of conciliation shall not be invoked as grounds for any claim, defence or counterclaim in the 
subseQuent arbitration proceedingsY. 5owever, it is diMcult to see how views formed or, more 
particularly, expressed by the tribunal during the conciliation process could be expected to 
change when the tribunal later acts in an arbitration role, and why conclusions formed during 
the conciliation process would not therefore be expected to Snd their way into the award.7O
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In a recent opinion issued by the Eupreme PeopleYs 6ourt on 2j *uly 2008, it has been 
conSrmed that a settlement agreement reached by way of conciliation has the force of a 
contract and is binding and enforceable, irrespective of whether the conciliation is carried 
out by the court, an arbitration institution or privately between the parties.7q In relation 
to conciliation by the court, however, a &udge is not permitted to hear a case in which he 
previously served as the conciliator without the consent of the parties.78
Tnforcement of arbitral awards

If the parties specify in the arbitration agreement a place of arbitration within a 6onvention 
state outside the PR6, the 6ITBA6 award rendered by the arbitral tribunal would be a foreign 
arbitral award, enforceable in the PR6 under the 3ew [ork 6onvention. Bhis applies to awards 
in both foreign institutional and foreign ad hoc arbitration proceedings. Tnforcement of a 
6onvention award can only be refused on very limited grounds.j0 5owever, where the foreign 
6ITBA6 arbitration is between two PR6 parties, it is generally considered that such award 
may not be enforceable in the PR6.j1 Tnforcement of awards as between the PR6, 5ong 
Uong and Wacao is dealt with separately below.

Arbitral awards made pursuant to an international treaty or agreement such as the I6EIH 
6onvention or a bilateral investment treaty would be enforceable in the PR6 in accordance 
with the relevant treaty or agreement. ’therwise, a foreign arbitral award made in a 
non-6onvention state is, prima facie, unenforceable in the PR6.

In relation to an arbitral award made within the PR6, different provisions govern enforcement 
depending on whether it is a foreign-related or domestic award. Bhe rule is set out in article 
42 of the Arbitration Law which provides that ;if a party fails to perform the arbitration award, 
the other party may apply to the PeopleYs 6ourt for enforcement in accordance with the 
relevant provisions of the 6ivil Procedure LawY. Tnforcement of an arbitral award can be 
refused only on limited grounds, under the relevant provisions of the 6ivil Procedure Law. 
(roadly speaking, the grounds for refusal of enforcement of a foreign-related award are more 
stringent than those applicable in the case of a domestic award. Dor a foreign-related award, 
enforcement can only be refused where‘ )iC there was a lack of a valid arbitration agreementZ 
)iiC the party was not given notice of arbitration and was unable to present its caseZ )iiiC the 
composition of the tribunal or the procedure was not in conformity with the rules or )ivC 
the matter was beyond the scope of the arbitration agreement.j2 Dor a domestic award, in 
addition to the grounds above, enforcement may be refused on grounds such as insuMcient 
evidence or error of law. Bherefore, in practice the enforcement court is able to consider 
the merits of the domestic arbitral award, in addition to refusing enforcement on grounds 
relating to serious procedural irregularity or breach of natural &ustice.j7

Previously, an application for enforcement was reQuired to be submitted to the Intermediate 
PeopleYs 6ourt within one year of the award if one of the parties was a natural person, and 
within six months if both parties were legal persons or other organisations.jj Bhe time limit 
for enforcement was extended to two years for both individual and corporate entities by 
article 219 of the 6ivil Procedure Law, which came into effect on 1 April 200q.
Reciprocal enforcement of arbitral awards between PR6X5ong Uong and PR6XWacao

Prior to 1 *uly 188O, 5ong Uong was a participant of the 3ew [ork 6onvention regime by 
virtue of the FUYs accession to the treaty, and arbitral awards were mutually enforceable as 
between the PR6 and 5ong Uong. After the resumption of sovereignty, the PR6 formally 
extended the terms of its accession to the 3ew [ork 6onvention to include 5ong Uong, so 
that arbitral awards could be mutually enforced between 5ong Uong and other 6onvention 
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states. 5owever, this arrangement did not create mutual enforceability of arbitral awards 
between the PR6 and 5ong Uong, since the 3ew [ork 6onvention does not provide for 
enforcement of arbitral awards within the same state.

’n 21 *une 1888, a Wemorandum of Fnderstanding on the Wutual Tnforcement of Awards 
was signed by the Eupreme PeopleYs 6ourt and the 5ong Uong government, providing for 
reciprocal enforcement of arbitral awards between the PR6 and 5ong Uong. EubseQuently, 
the 5ong Uong Arbitration ’rdinance was amended to provide for enforcement of PR6 
arbitral awards in 5ong Uong, on a basis similar to that which is applicable to enforcement 
of 6onvention awards.

’n 12 Hecember 200O, the Eupreme PeopleYs 6ourt entered into a parallel arrangement 
for reciprocal enforcement of arbitral awards between the PR6 and Wacao, which became 
effective as of 1 *anuary 200q.j9

Endnotes
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Eingapore

Bhe case for Eingapore as a centre for international arbitration has strengthened over the 
past year, with signiScant mileage gained through cumulative support from, and initiatives 
taken by, the government, &udiciary and leading legal professionals.

Arbitration is gaining wider acceptance as the preferred method of dispute resolution in Asia, 
due to the mobility, Xexibility and - perhaps most importantly - conSdentiality of the process, 
as reXected in statistics of cases administered by the Eingapore International Arbitration 
6entre )EIA6C and reproduced below‘

Arbitrations with EIA6 oversight

Hescrip- 
tion 
)yearC

2000 2001 2002 2007 200j 2009 2004 200O 200q

6ases 
adminis- 
tered 
under 
EIA6 
rules

92 9q 9O jj 49 92 9q 4O q9

6ases 
for 
appoint- 
ment 
of 
arbitra- 
tors

4 4 O 20 17 22 72 18 1j

Botal 9q 4j 4j 4j Oq Oj 80 q4 88

Eource‘ www.siac.org.sgXfacts-statistics.htm, as of 12 3ovember 2008.
Government, EIA6 and private initiatives

Bhe Eingapore government has taken robust steps to cement EingaporeYs proSle as an 
arbitration hub, the most prominent manifestation of which was the unveiling of Waxwell 
6hambers in *uly 2008. Bhis was the result of a government initiative to better facilitate 
arbitrations in Eingapore with an integrated full-facility, world-class arbitration and dispute 
resolution complex. Leading international arbitral institutions have set up oMces in Waxwell 
6hambers, including the Permanent 6ourt of Arbitration, the International 6hamber of 
6ommerce )I66C and the International 6entre for Hispute Resolution )I6HRC. In addition, 
members of two sets of barristersY chambers in London )20 Tssex Etreet and Tssex 6ourt 
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6hambersC have also set up oMces within Waxwell 6hambers to conduct their arbitration 
practices out of Eingapore.

Wore  recently,  the  Norld  Intellectual  Property  ’rganization  )NIP’C  has  set  up  an 
Arbitration and Wediation 6entre )AW6C at Waxwell 6hambers with operations due to 
commence in *anuary 2010. Bhis, the Srst such AW6 outside Geneva, will hear intellectual 
property-related disputes, such as trademark issues involving internet domain names, 
as well  as copyright and patent disputes. Bhe Eingapore government also signed a 
memorandum of understanding to develop a new dispute arbitration scheme speciScally 
designed to handle niche Slm-related disputes.

In Way 2008, Eingapore also won the bid to host the International 6ouncil for 6ommercial 
Arbitration )I66AC conference in 2012, which is expected to attract about 900 international 
arbitration experts. Bhis will be the Srst time since 2007 that the conference is held in Asia.

Bhe EIA6 has also taken further steps to improve its position as a leading international 
arbitral institution‘ it recently internationalised its (oard with the appointment of nine 
leading international arbitration practitioners, led by Professor Wichael Pryles as chairman. 
In addition the EIA6 has set up an International 6ouncil of Advisors, enabling eminent leaders 
of the international arbitration community to offer their expertise and assistance to the EIA6 
(oard.

Bhe Eingapore 6hamber of Waritime Arbitration )E6WAC was also reconstituted in Way 2008, 
with the aim of providing a framework for maritime arbitration responsive to the needs of 
the maritime community. Bhe E6WA has members from all countries and sectors of the 
maritime community. Bhe chairman of the E6WA is Wr Goh *oon Eeng, a retired &udge of the 
Eupreme 6ourt of Eingapore and previously the chairman of the EIA6.
6hanges to the IAA

6hanges proposed by the Eingapore Winistry of Law to improve arbitration legislation, so as 
to facilitate and support arbitration in Eingapore, have recently been passed by the Eingapore 
Parliament.

Bhe amendments to the International Arbitration Act )IAAC are in three main areas‘

/ to empower Eingapore courts to make interim orders in aid of arbitrations held outside 
EingaporeZ

/ to widen the deSnition of an 'arbitration agreement… to expressly include those 
concluded by way of electronic communicationsZ and

/ to ease enforceability by simplifying the authentication process of arbitration awards 
'made in Eingapore….

Bhe Srst area of change is the introduction of a new Eection 12A to the IAA, which will confer 
powers on the Eingapore 6ourts to make interim orders in aid of international arbitrations, 
including freezing partiesY assets. 5owever, the proposed extension of such powers will not 
include the power to make orders for discovery, interrogatories and security for costs, as 
these are procedural matters within the arbitral tribunalYs purview.

Prior to the amendments recently passed, the position in Eingapore law as regards the power 
of Eingapore courts to grant interim relief to assist an arbitration with its seat abroad was set 
out in Ewift-Dortune Ltd v WagniSca Warine EA J200O: 1 ELR 428. In that case, the Eingapore 
6ourt of Appeal re&ected an application for an interim order by one of the parties to the foreign 

Singapore Txplore on dAv

https://globalarbitrationreview.com/review/the-asia-pacific-arbitration-review/2010/article/singapore?utm_source=GAR&utm_medium=pdf&utm_campaign=The+Asia-Pacific+Arbitration+Review+2010


RETURN TO IWETUET’

arbitration in Question, as the Eingapore 6ourts did not have the power to grant interim relief 
to assist an arbitration with a foreign situs. Bhis had remained the position in Eingapore, with 
the only recognised exception thus far in granting interim relief for foreign arbitrations being 
where the Eingapore 6ourts have some form of &urisdiction over the arbitration )ie, where 
there is a substantial claim being made in EingaporeC.

Wore recently however, the 5igh 6ourt in Wulti-6ode Tlectronics Industries )WC Edn (hd and 
Another v Boh 6hun Boh Gordon and ’thers J2008: 1 ELR 1000 had cast some doubt on the 
position that an interim relief would only be ordered if it was ancillary to a claim that would 
be granted by the Eingapore 6ourts. In this case, the 6ourt took a slightly less restrictive 
approach, holding that as long as the applicant is able to show that it has a &usticiable 
cause of action in Eingapore )whether or not the applicant has commenced proceedings 
in Eingapore andXor whether there will be a Snal &udgment by the Eingapore courts on the 
issueC, the 5igh 6ourt may grant interim relief to aid the foreign arbitration. Bhe changes to 
the IAA should clarify the position.

3onetheless, bearing in mind that the purpose of such powers is to aid and not interfere in 
arbitral proceedings, it is provided that the discretion should only be exercised by the 6ourt 
where it is appropriate to do so in the circumstances and, more importantly, only if the foreign 
arbitral tribunal has no power or is at present unable to act effectively, or where the foreign 
tribunal has power to make an interim order but that order cannot otherwise be enforced 
in Eingapore, apart from an application made under the IAA. As a further safeguard, the 
application for the interim order must be urgent, failing which the 6ourt may only grant an 
interim order if the following conditions are satisSed‘

/ the applicant must have given notice of the application to the other parties of the 
arbitration proceedings and the arbitral tribunalZ and

/ the application has been made with the permission of the arbitral tribunal, or there is 
an agreement in writing with all other parties of the arbitration proceedings.

Bhe second main area of change to the IAA is the broadening and updating of the deSnition 
of 'arbitration agreement… at section 2 of the IAA to include 'an agreement made by 
electronic communications if the information contained therein is accessible so as to be 
useable for subseQuent reference…, thereby recognising modern forms of communication. 
Bhe amendment would also introduce new terms such as 'data messages… and 'electronic 
communications…, in line with the deSnitions found in option I of article O of the Wodel Law 
on International 6ommercial Arbitration, as amended by the Fnited 3ations 6ommission on 
International Brade Law )F36IBRALC in 2004.

Dinally, the third area of change to the IAA seeks to remove procedural diMculties in 
authenticating Eingapore arbitral awards for enforcement in foreign &urisdictions. Bypically, a 
party seeking to enforce an arbitral award outside Eingapore under the 3ew [ork 6onvention 
189q is reQuired to submit to the foreign court an authenticated original award or a certiSed 
true copyZ and the original arbitration agreement or a certiSed true copy. A new section 186 
to the IAA would empower the minister to appoint any person holding oMce in an arbitral 
institution or other organisation to authenticate the award or arbitration agreement, or to 
certify true copies thereof for the purposes of enforcing an award outside Eingapore under 
the 3ew [ork 6onvention 189q.
Pro-arbitration approach in the *udiciary 
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Bhree cases decided in 2008 are of special note, namely‘ PB Bri-WG Intra Asia Airlines 
v 3orse Air 6harter Limited J2008: EG56 17 )PB Bri-WGCZ Insigma Bechnology 6o Ltd v 
Alstom Bechnology Ltd J2008: EG6A 2j )InsigmaCZ and B&ong ”ery Eumito and others v Antig 
Investments Pte Ltd J2008: EG6A j1 )B&ong ”ery EumitoC.

In PB Bri-WG, the partiesY contract contained both an arbitration clause and a &urisdiction 
clause, with the applicant seeking a stay of court proceedings pursuant to section 4 of the 
IAA. Bhe 5igh 6ourt held that, although ex facie the clauses seemed to conXict, they could 
be reconciled. 6iting the Tnglish decision of Paul Emith Ltd v 5 K E International 5olding Inc 
J1881: 2 LloydYs Rep 12O, the Eingapore 5igh 6ourt held that the arbitration clause prevailed, 
and the &urisdiction clause was construed as a reference to the law governing the arbitration. 
Bhe 6ourt accordingly ordered a stay of proceedings. In reaching this conclusion, the 5igh 
6ourt noted that this construction would 'best give effect to the expressed intentions of the 
parties in the context of an international commercial contract….

In Insigma, interesting issues concerning a kind of 'hybrid… arbitration clause were raised 
before the 6ourt of Appeal. Bhe arbitration agreement in Question provided that‘

any and all such disputes shall be Snally resolved by arbitration before the 
Eingapore International Arbitration 6entre in accordance with the Rules of 
Arbitration of the International 6hamber of 6ommerce then in effect and the 
proceedings shall take place in Eingapore and the oMcial language shall be 
TnglishJY:

Bhe respondents in Insigma initially commenced the arbitration in the International 6hamber 
of 6ommerce. Bhe appellant challenged this and contended that the arbitration should be 
properly commenced in and administered by the EIA6 and governed by the I66 Rules. 
Bhe EIA6 had conSrmed that this arrangement was possible. Accordingly, the respondents 
withdrew their arbitration from the I66 and recommenced their arbitration with the EIA6 
under I66 Rules. EubseQuently, upon the constitution of the arbitral tribunal, the appellant 
sought to challenge the arbitration clause on the grounds that it was void for uncertainty. Bhe 
appellant then applied to the Eingapore 5igh 6ourt to set aside the arbitral tribunalYs Snding 
that it had &urisdiction to hear the dispute, arguing, inter alia, that the arbitration agreement 
was uncertain. Bhis was re&ected by the 5igh 6ourt.

’n appeal, the 6ourt of Appeal upheld the 5igh 6ourtYs Snding that the arbitration clause 
was valid and agreed that there was 'no practical problem in, and no ob&ection in principle 
to, providing for a hybrid ad hoc arbitration administered by one arbitration institution but 
governed by the rules )adapted as necessaryC of another arbitration institution…, if the parties 
had agreed for the arbitration to be conducted in this manner.

Bhe 6ourt of Appeal reiterated that it would seek to give effect to partiesY clear intention to 
arbitrate their disputes, even if there may be some ambiguity or uncertainty in the wording 
of the clauses, so long as this would not pre&udice any of the partiesY rights or result in an 
arbitration that was not contemplated by the parties. Bhe 6ourt also emphasised that the 
partiesY choice of arbitration rules would be respected by Eingapore law and given the fullest 
effect possible, and a hybrid form of arbitration was simply a matter of agreement between 
the parties and was wholly consistent with EingaporeYs policy of supporting arbitration.
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In the recent case of B&ong ”ery Eumito, the 6ourt of Appeal set out and summed up the 
&udicial policy as regards arbitration in Eingapore‘

2q J...: An uneQuivocal &udicial policy of facilitating and promoting arbitration 
has Srmly taken root in Eingapore. It is now openly acknowledged that 
arbitration,  and  other  forms  of  alternative  dispute  resolution  such  as 
mediation, help to effectively unclog the arteries of &udicial administration as 
well as offer parties realistic choices on how they want to resolve their disputes 
at a pace they are comfortable with. Wore fundamentally, the need to respect 
party autonomy )manifested by their contractual bargainC in deciding both 
the method of dispute resolution )and the procedural rules to be appliedC as 
well as the substantive law to govern the contract, has been accepted as the 
cornerstone underlying &udicial non-intervention in arbitration. In essence, a 
court ought to give effect to the partiesY contractual choice as to the manner 
of dispute resolution unless it offends the law.

28 Bhere are myriad reasons why parties may choose to resolve disputes 
by arbitration rather than litigation. Bhe learned authors of Alan Redfern 
and Wartin 5unter, Law and Practice of International 6ommercial Arbitration 
)Eweet K Waxwell, jth Td, 200jC )'Redfern and 5unter…C offer two principal 
reasons‘ Srst, the opportunity to choose a 'neutral… forum and a 'neutral… 
tribunal )since parties to an international commercial contract often come 
from different countriesCZ and second, international enforceability of arbitral 
awards under treaties such as the 3ew [ork 6onvention. Fnder these treaties, 
an arbitral award, once made, is immediately enforceable both nationally 
and internationally in all treaty states. ’ne would imagine that parties might 
be eQually motivated to choose arbitration by other crucial considerations 
such as conSdentiality, procedural Xexibility and the choice of arbitrators with 
particular technical or legal expertise better suited to grasp the intricacies of 
the particular dispute or the choice of law. Another crucial factor that cannot 
be overlooked is the Snality of the arbitral process. Arbitration is not viewed by 
commercial persons as simply the Srst step on a tiresome ladder of appeals. 
It is meant to be the Srst and only step. 6ourts should therefore be slow 
to Snd reasons to assume &urisdiction over a matter that the parties have 
agreed to refer to arbitration. It must also be remembered that the whole thrust 
of the IAA is geared towards minimising court involvement in matters that 
the parties have agreed to submit to arbitration. 6oncurrent arbitration and 
court proceedings are to be avoided unless it is for the purpose of lending 
curial assistance to the arbitral process. *urisdictional challenges must be 
dealt with promptly and Srmly. If the courts are seen to be ready to entertain 
frivolous &urisdictional challenges or exert a supervisory role over arbitration 
proceedings, this might encourage parties to stall arbitration proceedings. Bhis 
would, in turn, slow down arbitrations and increase costs all round. In short, the 
role of the court is now to support, and not to displace, the arbitral process.

$$$

Bhe changes effected by the Eingapore government, together with the Eingapore &udiciaryYs 
clear policy to support arbitration with minimal intervention, in line with international 
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arbitration practices, sends a clear message to the international arbitration community on 
the growing strength of Eingapore as a world-class international arbitration centre.

12 Marina Boulevard Level 28, Marina Bay Financial Centre Tower 3, 018982, Singapore
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5ong Uong - recent developments

In previous editions of this chapter, I have provided a general overview of the arbitration 
regime in 5ong Uong, emphasising the increasing role that arbitration plays in 5ong Uong.

In this edition, I have focused on the more recent developments that we have seen in 5ong 
Uong, both in the context of arbitration and dispute resolution generally. Although many 
of these recent developments have been highlighted in previous editions, they are worth 
discussing in more detail, including how such developments impact on arbitration in 5ong 
Uong.

Euch developments are‘

/ a working group on mediation )the Wediation Norking GroupC has been established in 
5ong Uong, and had its Srst meeting on 24 Debruary 200q. Eince its Srst meeting, the 
Wediation Norking Group has worked closely with its three subgroups to consider 
issues such as the availability of suitable venues for mediation in 5ong Uong, and 
whether there should be a draft 5ong Uong Wediation 6ode. In addition, one of the 
matters being considered by the Regulatory Dramework Eubgroup is whether 5ong 
Uong should enact a Wediation ’rdinance. Wediation has been a hot topic in 5ong 
Uong following the implementation of the 6ivil *ustice Reform )6*RC in 5ong Uong on 
2 April 2008 )see belowC, which promotes mediation as an effective form of dispute 
resolutionZ

/ the Arrangement on Reciprocal Recognition and Tnforcement of *udgments in 6ivil 
and 6ommercial Watters by the 6ourts of the Wainland and of the 5ong Uong Epecial 
Administrative Region pursuant to 6hoice of 6ourt Agreements between Parties 
6oncerned )the *udgment ArrangementC, which came into force in both 5ong Uong 
and the Wainland on 1 August 200qZ

/ the issuance by the 5ong Uong International Arbitration 6entre )5UIA6C of the 5UIA6 
Administered Arbitration Rules )5UIA6 RulesC, which came into effect on 1 Eeptember 
200qZ

/ the 5ong Uong 6*R, which came into effect on 2 April 2008. Bhe 6*R implemented, 
inter alia, legislative amendments which now make it clear that the 5ong Uong 
courts can grant interim relief in aid of arbitrations and foreign proceedings as an 
independent, free-standing form of relief, without being ancillary or incidental to 
substantive proceedings in 5ong UongZ and

/ reform of the arbitration regime in 5ong Uong‘ the new Arbitration (ill was published 
in the 5ong Uong Gazette on 24 *une 2008 and is expected to become law in summer 
2010 )the new Arbitration (illC.

Wediation Norking Group

Eince its Srst meeting in Debruary 200q, the Wediation Norking Group has been working 
closely with its three subgroups )public education and publicityZ accreditation and trainingZ 
and regulatory frameworkC and considering, inter alia, the following issues‘

/ the availability of suitable venues for mediation in the 5ong Uong communityZ

/ mediation courses offered by law schoolsZ

/ the promotion of mediation to the commercial sectorZ
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/ a draft 5ong Uong Wediation 6ode and options for enforcement of the 6odeZ

/ standards for accrediting mediatorsZ and

/ the need for legislation on mediation )ie, a 5ong Uong Wediation ’rdinanceC.

Bhe three subgroups are to report their Sndings and recommendations to the Wediation 
Norking Group towards the end of 2008. In turn, the Wediation Norking Group plans to 
complete its report with recommendations in Hecember 2008 for public consultation in early 
2010.

Bhe establishment of the Wediation Norking Group is an indication of the greater importance 
being placed on mediation )and alternative dispute resolution generallyC in 5ong Uong, and 
more so recently following the implementation of the 6*R, which came into force on 2 April 
2008. Bhe 6*R has introduced to civil procedure in 5ong Uong a number of ;underlying 
ob&ectivesY, one of which is the facilitation of the settlement of disputes. Bhe 5ong Uong 
courts now have a duty, as part of their active case management, to further this ob&ective by 
encouraging parties involved in litigation to use an alternative dispute resolution procedure 
)if the court considers this appropriateC, as well as facilitating the use of such a procedure.

A new Practice Hirection 71 )WediationC has also been issued dealing with mediation. At the 
reQuest of the Law Eociety, the coming into effect of this Practice Hirection was deferred 
until 1 *anuary 2010, to enable practitioners to prepare themselves better in this regard. In 
particular, Practice Hirection 71 reQuires parties to litigation to inform the court at the case 
management conference1 whether they are willing to attempt mediation, as well as providing 
that an unreasonable failure to engage in mediation could potentially entail adverse costs 
conseQuences.

Going forward, therefore, 5ong Uong is likely to see a signiScant rise in the number of 
mediations taking place onshore.
Bhe &udgment arrangement

’n 1j *uly 2004 the vice president of the PR6 Eupreme PeopleYs 6ourt and the 5ong Uong 
secretary for &ustice signed the *udgment Arrangement, providing for the enforcement of 
PR6 &udgments in 5ong Uong and vice versa. Bhe *udgment Arrangement came into force 
on 1 August 200q via the Wainland *udgments )Reciprocal TnforcementC ’rdinance in 5ong 
Uong, and a Eupreme PeopleYs 6ourt *udicial Interpretation )Da Ehi J200q: 3o. 8C on the 
Wainland.

(roadly speaking, the *udgment Arrangement applies only where‘ a enforceable ;SnalY 
&udgment is given on or after 1 August 200q by one of the 5ong Uong courts, or a designated 
Wainland courtZ2 the &udgment has been given pursuant to an exclusive &urisdiction 
agreement entered into on or after 1 August 200q, giving exclusive &urisdiction to the 5ong 
Uong courts or a designated Wainland court as appropriateZ and the &udgment orders the 
payment of a sum of money under a civil or commercial contract.

After the implementation of the *udgment Arrangement, the Question has arisen as to 
whether this has provided a viable alternative to arbitration for the resolution of PR6-related 
disputes, namely by litigation in 5ong Uong. Arbitration has always been the preferred 
method for resolving all PR6-related disputes, largely because of the ability to enforce arbitral 
awards in the PR6 pursuant to the 3ew [ork 6onvention 189q )or, in the case of 5ong Uong, 
the Arrangement between the Wainland and the 5ong Uong EAR on the Wutual Tnforcement 
of Arbitral AwardsC.7
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Nhile making use of the *udgment Arrangement may be attractive in certain circumstances, 
for example where a summary )monetaryC &udgment is likely, enforcement need only take 
place in the PR6, as opposed to other &urisdictions outside 5ong Uong, and the amount in 
dispute is not signiScant,j arbitration is still preferred for the following reasons‘

)iC the *udgment Arrangement has only recently come into force and is largely untested, 
particularly in the context of enforcing 5ong Uong &udgments in the WainlandZ

)iiC by contrast, the PR6 regime for the enforcement of arbitral awards is much more 
establishedZ

)iiiC in the context of )iiC above, the PR6 Eupreme PeopleYs 6ourt has implemented safe 
guards which in essence mean that only the Eupreme PeopleYs 6ourt can make the Snal 
decision to refuse to recognise or enforce a foreign )or foreign-relatedC9 arbitral award, such 
that the power is taken away from the local courts. Eimilar safeguards have not yet been 
implemented for 5ong Uong court &udgments in the context of the *udgment ArrangementZ 
and

)ivC the *udgment Arrangement applies only to monetary &udgmentsZ again, there is no such 
restriction for arbitral awards.
Bhe 5UIA6 Rules

Bhe 5UIA6 has issued the 5UIA6 Rules, which took effect from 1 Eeptember 200q. Bhe 
5UIA6 Rules, which apply to both domestic and international arbitration in 5ong Uong, 
serve to ensure 5ong UongYs popularity as a venue for PR6-related arbitration. Bhey provide 
for a ;light touchY administered arbitration, with economical administration charges, thus 
directly addressing the reQuirement under the PR6 Arbitration Law 1889 that arbitrations 
must be administered and not ad hoc. As such, the 5UIA6 Rules are recommended for 5ong 
Uong arbitrations involving PR6 parties, replacing the previous formulation of adopting the 
F36IBRAL Rules together with the 5UIA6 Procedures for the Administration of International 
Arbitration.4

Eince the 5UIA6 Rules came into effect, over 20 cases under the 5UIA6 Rules have been 
referred to the 5UIA6 for arbitration, of which approximately half involved a PR6 element.

Fnder the 5UIA6 Rules, parties can only designate arbitrators and such designations 
are sub&ect to conSrmation by the 5UIA6 6ouncil, after which the appointments become 
effective )article 10, 5UIA6 RulesC. In addition, article 11.2 of the 5UIA6 Rules provides 
that where the parties are of different nationalities, a sole arbitrator or the chairman of a 
three-member tribunal shall not have the same nationality as any party to the arbitration, 
unless speciScally agreed otherwise by all parties in writing. Euch nationality restriction 
)which is not found in the F3IBRAL RulesC is particularly important, if only as a matter of 
perception, in a PR6 context.
6*R - interim relief in aid of foreign arbitrations and litigation proceedings

Prior to the implementation of the 6*R the 5ong Uong courts had been held to lack power 
to entertain an application for a Wareva in&unction )or other interim reliefC in aid of foreign 
litigation proceedings, namely without being seised of any action to enforce a substantive 
legal or eQuitable right in respect of a defendant amendable to their &urisdiction.

Bhe 6*R Norking Party considered the Question of possible reform worthy for a number of 
reasons‘
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/ Srst, policy considerations militated in favour of the courts having a discretionary 
power to provide such relief. In this regard, Lord 3icholls gave the following statement 
in his dissenting opinion in the case of Wercedes (enz AG v Leiduck J1884: 1 A6 2qj‘O 
;Bhe Srst defendantYs argument comes to this‘ his assets are in 5ong Uong, so the 
Wonaco court cannot reach themZ he is in Wonaco, so the 5ong Uong court cannot 
reach him. Bhat cannot be right. Bhat is not acceptable today. A person operating 
internationally cannot so easily defeat the &udicial process. Bhere is no a black hole 
into which a defendant can escape out of sight and become unreachableYZ

/ second, the strictness of the approach adopted by the 5ouse of Lords in the case of 
Eiskina )6argo ’wnersC v Histos EA J18O8: A6 210 )which was the decision followed 
by the ma&ority in the Privy 6ouncil in the Leiduck caseC had been increasingly eroded 
and conSned by several lines of authorityZ and

/ third in the FU, the court had the power to grant interim relief ;in aid of substantive 
proceedings elsewhere of whatever kind and wherever taking placeY.q As such, 
;the effect of Bhe Eiskina in relation to such Wareva in&unctions and the position 
maintained in the Leiduck case have been swept away in the Fnited Uingdom.Y8

Bhus, as part of the 6*R, both the 5igh 6ourt ’rdinance )by section 21WC and the Arbitration 
’rdinance )by section 2G6)1CC have been amended to make it clear that interim relief 
can be sought in aid of foreign proceedings and foreign arbitrations as an independent, 
free-standing form of relief, without being ancillary or incidental to substantive proceedings 
in 5ong Uong.

(efore the implementation of the 6*R, the 5ong Uong courts did not have power to award 
interim relief in aid of foreign litigation proceedings. In the case of foreign arbitrations, 
there was, however, 5ong Uong case authority to the effect that the 5ong Uong courts had 
power, under their inherent &urisdiction, to grant interim relief in aid of foreign arbitration 
proceedings, sub&ect to certain guidelines. After the implementation of the 6*R, and 
amendment of the Arbitration ’rdinance )and 5igh 6ourt ’rdinanceC, the position is now 
clear.

Eection 2G6)1C)cC of the Arbitration ’rdinance provides that the 6ourt of Dirst Instance may 
grant an interim in&unction or direct any other interim measure to be taken in relation to 
particular arbitration proceedings that have been or are to be commenced in a place outside 
5ong Uong, sub&ect to the condition that the arbitration proceedings are capable of giving 
rise to an arbitral award )whether interim or SnalC that may be enforced in 5ong Uong under 
the Arbitration ’rdinance or any other ordinance.

Bhis express power given to the courts applies notwithstanding that‘

/ the sub&ect matter of the arbitration proceedings would not otherwise give rise to a 
cause of action over which the court would have &urisdictionZ and

/ the order sought, the interim in&unction or other interim measure is not ancillary, or 
incidental, to any arbitration proceedings in 5ong Uong.

Eection 2G6)16C expressly states that the courts shall have regard to the fact that the power 
is‘ ancillary to arbitration proceedings outside 5ong UongZ and for the purpose of facilitating 
the process of a court or arbitral tribunal outside 5ong Uong which has primary &urisdiction 
over the arbitration proceedings.
3ew Arbitration (ill - the reforms to the arbitration regime
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In 188O (ritish rule ended in 5ong Uong and control of the territory was returned to the PR6. 
Fnder the *oint Heclaration,10 however, 5ong Uong is guaranteed a high degree of autonomy 
from the PR6 for 90 years as a special administrative region )EARC of the PeopleYs Republic 
of 6hina under the principle of ;one countryXtwo systemsY. Bhus, 5ong Uong continues to use 
a common law legal system based closely on Tnglish law and will do so until 20jO at least.

Bhe principal statute governing arbitration in 5ong Uong is currently the Arbitration 
’rdinance.11

Bhe Arbitration ’rdinance provides for two distinct regimes‘

/ the domestic regime, which is based largely on the Tnglish Arbitration Acts 1890, 
18O9, 18O8 and 1884Z and

/ the international regime that, since 1880, has been based on the F36IBRAL Wodel 
Law )the Difth Echedule to the ’rdinanceC.

Article 1)7C of the Wodel Law sets out the criteria for deciding when an arbitration will 
be considered international. Arbitrations that do not satisfy these criteria are regarded as 
domestic arbitrations.12 Parties can, however, opt into either regime‘ parties to a domestic 
agreement may, after a dispute has arisen, agree in writing to have the dispute arbitrated 
as an international arbitration,17 and parties to an international arbitration agreement may 
agree in writing before )ie, this can be stipulated in the underlying arbitration clause or 
agreementC or after a dispute has arisen to have the arbitration conducted under the 
domestic regime.1j

Bhe signiScant difference between the two regimes is that the domestic regime provides 
the 5ong Uong courts with additional powers to intervene in and assist with the arbitration 
process which are not available under the international regime. (y contrast the international 
regime, based as it is on the Wodel Law, follows the principle that the 5ong Uong courts 
should support, but not interfere with, the arbitration process.

In 188q, the 5ong Uong Institute of Arbitrators )5UIArbC19 established the 6ommittee on 
5ong Uong Arbitration Law in co-operation with 5UIA6 )5U 6ommitteeC. Bhe 5U 6ommittee 
was established with the support of the secretary for &ustice to consider further and to 
take forward proposed reforms identiSed in 1884 by an earlier 5UIA6 committee. Bhe 5U 
6ommittee published its report on 70 April 2007. Its primary recommendations were‘

/ to abolish the distinction between domestic and international arbitrations and to 
establish a unitary regime for arbitration law in 5ong UongZ

/ the Wodel Law should continue to be scheduled to the ’rdinance and to have the 
force of law in 5ong Uong sub&ect only to necessary amendmentsZ and

/ the ’rdinance should follow the order and chapter headings of the Wodel Law and 
the Wodel Law and additional provisions should be set out in the main body of the 
’rdinance, to make it as user-friendly as possible.

In addition, the 5U 6ommittee recommended that the parties should still be able to agree 
to ;opt-inY to provisions similar to those which are part of the current domestic regime, being 
section 4( )consolidation of arbitrations by the courtCZ section 27A )obtaining the courtsY 
opinion on a preliminary point of law - the 5U 6ommittee also recommended that this be 
replaced by a provision similar to section j9 of the Tnglish Arbitration Act 1884, which covers 
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the same pointCZ and section 27 )relating to an appeal on a point of law arising under an 
arbitration awardC.14

Bhe new Arbitration (ill, which has adopted the above recommendations, was published in 
the 5ong Uong Gazette on 24 *une 2008. It is currently at (ill 6ommittee stage )second 
readingC and is expected to come into force in the summer of next year. Nhile a detailed 
review of the (ill is outside the scope of this chapter, it is certain that these reforms can only 
serve to reinforce 5ong UongYs appeal as a venue for international arbitration.

Bhe Legislative 6ouncil (rief describes the (ill as follows‘

Bhe proposed reform on the law of arbitration in 5ong Uong is to create 
a unitary regime of arbitration on the basis of the F36IBRAL Wodel Law 
on International 6ommercial Arbitration JY: adopted by the Fnited 3ations 
6ommission on International Brade Law JY: for all types of arbitration, thereby 
abolishing the distinction between domestic and international arbitrations 
under the current ’rdinance.

Bhe purpose of the (ill is to implement the proposed reform which will make 
the law of arbitration more user friendly to arbitration users both in and 
outside 5ong Uong. It will enable the 5ong Uong business community and 
arbitration practitioners to operate an arbitration regime which accords with 
widely accepted international arbitration practices and development. Bhe (ill, 
when enacted, may attract more business parties to choose 5ong Uong as the 
place to conduct arbitral proceedings. It will also help promote 5ong Uong as 
a regional centre for dispute resolution.

$$$

5ong Uong is becoming increasingly popular as a venue for resolving international arbitration 
disputes. In particular, and as a result of its relationship with, and proximity to, the Wainland, 
5ong Uong is often selected as an arbitral seat for PR6-related arbitration.

(etween 200O and 200q, the 5UIA6 saw a 7j per cent increase in the number of arbitrations 
handled by it, which was a signiScantly bigger increase than those en&oyed by fellow heavy 
weights AAA, 6ITBA6 and I66.

Bhe recent developments that have taken place in 5ong Uong and that are referred to above 
will all contribute to making 5ong Uong an increasingly attractive, and friendly, place for 
arbitration, as well as reinforcing 5ong Uong as a hub for international arbitration in the 
Asia-PaciSc region.

Endnotes
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Eince its rapid development beginning in the 1840s, Uorea has emerged as one of the 
worldZs most advanced and sophisticated economies. (ut UoreaZs spectacular economic 
achievements were not attained in a vacuumZ rather, they came about as a result of 
UoreaZs deliberate and vigorous interaction with the developed free market economies of 
the world, such as the Fnited Etates and Turope. Eince Uorea &oined the ranks of these 
developed economies, Uorean companies have also turned their attention to the developing 
economies in Asia and elsewhere to sustain their growth and secure their future as market 
leaders. UoreaZs economic status in the global economy is thus inextricably linked to its 
vibrant commerce with countries all over the world, spanning numerous legal &urisdictions, 
languages and cultures.

Inevitably conXicts will arise in any business relationship, but this is even more likely when 
factors such as distance, language and culture are factored into the mix. As international 
arbitration has emerged as the favoured method for resolving cross-border

commercial  disputes,  it  should come as no surprise that Uorea is one of the most 
active users of international arbitration. Bhe International 6hamber of 6ommerce )I66C, for 
example, reports that in 200q, Uorea was third in Asia only to 6hina and India in the number of 
participants in I66 arbitrations. If 6hinese parties were counted separately from 5ong Uong 
and Wacau, Uorean parties would be second only to Indian parties in use of I66 arbitration, 
and only by one. Bhis is remarkable given the relative size of these countriesZ populations 
and economies.

As Uorean companies gain more leverage in their contract negotiations, we can expect to see 
more and more arbitrations seated in Uorea, governed by Uorean law, and under the rules of 
the Uorean 6ommercial Arbitration (oard )U6A(C. In addition, given the likely continued rise 
in the number of Uorean parties, it is likely that foreign and Uorean parties will increasingly 
be seeking enforcement of foreign arbitral awards in Uorea. Bhis article is intended to serve 
as an introduction to the law and procedures of international arbitrations conducted in Uorea 
and under the international rules of the U6A(, as well as the recognition and enforcement of 
foreign arbitral awards in the Uorean courts.
Bhe Uorean Arbitration Act

Dirst promulgated in 1844, the Uorean Arbitration Act )the Arbitration Act or the ActC 
was completely overhauled in 1888 to substantially adopt the F36IBRAL Wodel Law on 
International 6ommercial Arbitration )the Wodel LawC. Bhe Arbitration Act applies to all 
arbitrations seated in Uorea, but also contains some provisions which apply to international 
arbitrations seated elsewhere. Dor example, article 8 provides that a Uorean court shall 
dismiss an action where the respondent can show that the dispute is sub&ect to an arbitration 
agreement in Uorea or abroad, and article 10 allows a party in an arbitration in Uorea 
or elsewhere to seek interim relief such as preliminary in&unctions or attachments in the 
Uorean courts. (oth of these provisions are intended to promote, rather than interfere 
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with, international arbitrations both at home and abroad. Articles 7O and 78 address the 
recognition and enforcement of foreign arbitral awards, which will be discussed in more 
detail below.

Bhe 1888 revisions to the Arbitration Act did not adopt the Wodel Law in its entirety, and 
a few important differences between the Act and the Wodel Law should be pointed out. 
Nhile the Wodel Law confers Snal &urisdiction upon the arbitral tribunal to determine its own 
&urisdiction, for example, article 1O of the Arbitration Act allows a party to appeal the tribunalZs 
decision on its &urisdiction to a competent court for a Snal ruling. In addition, unlike the Wodel 
Law, article 2O of the Arbitration Act allows a party to challenge the tribunalZs appointment 
of an expert, Srst to the tribunal but with a right of appeal to the court. Dinally, article 72 of 
the Act reQuires that the original signed award be deposited with the court of competence, 
while the Wodel Law contains no such reQuirement. 6ertain differences with respect to the 
legal effect of the arbitral award and the procedures for enforcing or setting aside the award 
will be discussed in more detail below.
Bhe Uorean 6ommercial Arbitration (oard

Bhe U6A( is the only oMcially recognised arbitration institution in Uorea. Dollowing the 
1888 revisions to the Arbitration Act, the U6A( also amended its commercial arbitration 
rules )the U6A( RulesC, although these revisions were not as sweeping as the complete 
overhaul of the Act. Bhe U6A( Rules apply to all arbitrations under the U6A(, regardless of 
whether the underlying disputes are between domestic Uorean parties or of an international 
nature. 5owever, in 200O, the U6A( implemented an entirely separate set of Rules of 
International Arbitration )the International RulesC, which now exists alongside the U6A( 
Rules. Bhe International Rules were promulgated in order to encourage foreign parties to 
arbitrate disputes in Uorea under the auspices of the U6A(, and are modeled closely on the 
Rules of Arbitration of the I66 )the I66 RulesC.

Bhis situation can create confusion, however, as the International Rules do not automatically 
apply to arbitrations involving a foreign party, but must be speciScally designated. Wany 
foreign parties have agreed to ;arbitration under the U6A( RulesZ in the mistaken belief that 
they were agreeing to the International Rules, when in fact they were designating the original 
U6A( Rules. Bhis distinction is important because the two sets of rules have signiScant 
differences. Dor example, the default language of the arbitration under the U6A( Rules 
is Uorean, and the default method for selecting arbitrators is entirely different. Given the 
rapid growth in both domestic and international arbitration, it may make sense in the future 
for the U6A( to handle domestic disputes in Uorean and under the U6A( Rules, while an 
international arbitral institution modeled on the Eingapore International Arbitration 6entre 
)EIA6C or the 5ong Uong International Arbitration 6entre )5UIA6C could be established in 
Uorea to handle international arbitration cases. Bhis might go a long way towards both 
alleviating the confusion which currently arises by having two sets of arbitral rules under the 
U6A(, and encouraging foreign parties to agree to resolve their disputes in Uorea under the 
rules of a truly international arbitral institution.
Bhe U6A( International Arbitration Rules

As the International Rules are most likely to be of relevance to readers of this publication, 
this article primarily addresses the International Rules of the U6A(. Wost foreign parties to 
international arbitrations under the auspices of the U6A( will choose the International Rules. 
As noted above, however, this choice must be explicit. Article 7 of the International Rules 
states that they shall apply where the parties have agreed in writing to refer their disputes 
to international arbitration ;under the U6A( International Arbitration Rules.Z ’therwise, a 
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reference to arbitration under the rules of the U6A( will be deemed to refer to the original 
U6A( Rules. Nhen agreeing to a U6A( arbitration, therefore, foreign parties are advised to 
be sure that the arbitration agreement speciScally states that the International Rules shall 
apply to the arbitration.

As noted, the International Rules will be familiar to anyone acQuainted with the I66 Rules. 
3evertheless, there are some differences which should be noted. Dor example, while the 
I66 Rules provide that any counterclaims shall be Sled with the answer )article 9)9CC, the 
International Rules provide that the counterclaims may be Sled at a later stage in the arbitral 
proceedings if the tribunal determines that the delay was &ustiSed under the circumstances 
)article 8)jCC. In most cases this will be of little practical import‘ a tribunal operating under 
the I66 Rules is unlikely to dismiss a counterclaim simply because it is a little late )or the 
grounds for the counterclaim were reasonably discovered after the Sling of the answerC, and 
a tribunal operating under the International Rules may reQuire reasonable &ustiScation for any 
signiScant delay in Sling the counterclaim. 5owever, it is important to keep these procedural 
differences in mind as they may affect the duration and cost of the proceedings. (elow are 
some additional areas of more signiScant difference between the International Rules of the 
U6A( and the I66 Rules.
Appointment of arbitrators

Like the I66 Rules, where the parties have not speciSed a number, the default number of 
arbitrators is one. 5owever, under the I66 Rules, the I66 6ourt may sua sponte decide, in 
light of the circumstances, to appoint three arbitrators )article q)2CC. Fnder the International 
Rules, the Eecretariat of the U6A( will appoint a sole arbitrator unless a party petitions the 
Eecretariat to appoint three. Bhe Eecretariat must then weigh factors such as the size and 
complexity of the dispute, determine whether three arbitrators should be appointed, and 
notify the parties of its decision )article 11C. In addition, where the arbitration agreement calls 
for each party to nominate an arbitrator, the International Rules provide that a respondent 
who fails to submit an answer or to otherwise nominate an arbitrator within the time 
permitted by the Eecretariat is deemed to have irrevocably waived the right to nominate an 
arbitrator )articles 8)4C and 12)2CC. In most other respects, the International Rules track the 
I66 Rules fairly closely with respect to the appointment of arbitrators.
6hallenge and replacement of arbitrators

Bhe processes for challenging and replacing arbitrators under the International Rules are 
closely modeled on the I66 Rules. 5owever, under the International Rules the parties are 
given less time )19 days as opposed to 70 daysC to raise a challenge )article 17C. Bhe 
International Rules also add a provision that, where an arbitrator is challenged, he or she may 
simply withdraw as an arbitrator )with or without agreement between the partiesC, and that 
such a withdrawal does not imply acceptance of the validity of the grounds for the challenge. 
Nith respect to the replacement of an arbitrator who has been removed or withdrawn, the 
International Rules provide that the replacement arbitrator must be chosen by the same 
method applicable to the appointment of the arbitrator he or she is replacing )article 1j)7CC, 
whereas the I66 Rules allow the I66 6ourt the discretion as to whether to follow such 
procedures )article 12)7CC.
Procedural timetableZ new claims

After consulting with the parties, the tribunal is reQuired to produce and forward a provisional 
timetable to the U6A( Eecretariat within 70 days of the constitution of the tribunal )article 
19C. 5owever, the International Rules do not provide for a Berms of Reference )B’RC or similar 
document as provided for in the I66 Rules. As such, there is no bar to raising new claims 
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after the B’R, and a party may amend or supplement its claim, counterclaim and defenses 
at any time during the arbitral proceedings, unless the tribunal considers it inappropriate 
because of delay or pre&udice to the other party. 5owever, a party may not amend its claim 
or counterclaim to include matters outside the scope of the arbitration agreement )article 
1OC.
*urisdiction of the arbitral tribunal

Article 18 of the International Rules explicitly provides that the arbitral tribunal shall have the 
authority to rule on ob&ections to its &urisdiction, and the existence or validity of the contract of 
which the arbitration agreement is a part. A determination by the tribunal that the underlying 
contract is null and void does not render the arbitration clause invalid. Article 18 also provides 
that any &urisdictional ob&ections should be raised no later than the date of the Sling of the 
answer )or, with respect to a counterclaim, the reply to the counterclaimC, and that while the 
tribunal should generally rule on a plea concerning its &urisdiction as a preliminary matter, it 
may do so in the Snal award as well.

Hespite these provisions of the International Rules, it should be recalled that the Arbitration 
Act applies to all arbitrations which take place in Uorea, and that article 1O of the Act allows 
a party to appeal to the courts for a Snal ruling on the tribunalZs &urisdiction. Bhus, while the 
tribunal will have the Srst opportunity to rule on its own &urisdiction, it is the courts which 
may have the Snal say.
Tvidence and experts

Bhe International Rules are more detailed and forceful than the I66 Rules with respect to 
the production of evidence. Bypical of parties from civil law &urisdictions, Uorean parties 
traditionally have been somewhat reluctant to voluntarily produce documents and other 
evidence unfavourable to them in litigation and arbitration. Bhe International Rules are 
drafted to address this issue in order to ensure a level playing Seld with respect to 
the production of evidence. Article 22 of the International Rules explicitly empowers the 
tribunal, unless the parties have otherwise agreed in writing, to order the parties to produce 
documents and other evidence, and to make a property or site under its control available to 
the tribunal, the other party, and any expert appointed by the tribunal. Bhe tribunal is also 
speciScally empowered to determine the admissibility, relevance, materiality and weight of 
any evidence.

Fnder article 20)jC of the I66 Rules, the tribunal may appoint an expert after consultation 
with the parties. Article 27 of the International Rules confers the same power, but the tribunal 
is not reQuired to consult with the parties. Bhis power is sub&ect to article 2O)1C of the 
Arbitration Act, however, which permits the tribunal to appoint an expert unless the parties 
have otherwise agreed. In addition, as noted above, the parties have the right under the 
Arbitration Act to challenge the tribunalZs appointment of an expert in the Uorean court 
of competence, so as a practical matter the tribunal does consult with the parties and 
ensure that the expert is free of conXicts or perceived pre&udices. Bhe tribunal is empowered 
to reQuire the parties to cooperate with the expert by providing relevant information and 
evidence, and the parties may examine and comment on the expertZs report and the evidence 
relied upon by the expert in drafting it. Nhile the International Rules do not provide for the 
participation of the expert in the hearing, article 2O)2C of the Arbitration Act provides that the 
expert may participate in the hearing )unless the parties have agreed otherwiseC, whereupon 
the parties shall have the right to Question the expert appointed by the tribunal as well as 
present their own expert witness to testify on the points at issue.
6onSdentiality
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Fnlike the I66 Rules, article j9 of the International Rules explicitly provides that the arbitral 
proceedings, and the records thereof, shall be conSdential. Txcept by consent of the parties, 
or where reQuired in court proceedings or applicable law, neither the parties nor the tribunal 
)or the U6A(C may disclose any facts related to the arbitration learned through the arbitration 
proceedings.

Bime limit for award

Fnder the I66 Rules, the tribunal must render its award within six months from the date of the 
B’R )article 2jC, though in practice this deadline is freQuently observed in the breach. Fnder 
article 77 of the International Rules, unless the parties agree otherwise, the arbitral award 
must be rendered within j9 days of the date the hearings are closed or Snal submissions 
are made, whichever is later. Bhis deadline may be extended by the Eecretariat of the U6A( 
upon reQuest from the tribunal or on its own initiative. Bhus, like the I66 deadline, this time 
limit is more aspiration than practice. 5owever, setting the time limit from the date of the 
last submissions or the close of the hearing is a more sensible and realistic alternative than 
the I66 procedure of Sxing a deadline six months from the B’R, as many unforeseen events 
may make this deadline immediately and obviously unattainable.
Additional award

Fnlike the I66 Rules, the International Rules contain a provision at article 7O permitting a 
party to petition the tribunal, within 70 days of receipt of the arbitral award, for an ;additional 
awardZ as to claims presented in the arbitral proceedings but not addressed in the award. If 
the tribunal agrees to hear the reQuest, it must render any such additional award within 40 
days of receipt of the reQuest. Bhis provision is separate from the provisions regarding the 
correction and interpretation of the award, which mirror the I66 Rules, and is meant to avoid 
challenges to the arbitral award by a party alleging that the tribunal has failed to deal with 
a claim raised in the arbitration. If no reQuest is made under article 7O, Uorean courts will 
normally deem a challenge on this basis to have been waived.
6osts

Like the I66, the U6A( bases administrative costs and arbitratorsZ fees upon the amount of 
the claims to be decided in the arbitration. U6A( arbitrations cost signiScantly less than I66 
arbitrations, however, as both the administrative fee scale and the arbitratorsZ pay are lower.

Bhe payment of advance costs can be a thorny issue, especially where there is a respondent 
with no counterclaims and no interest in participating in the arbitration. Bhe I66 Rules provide 
that where one party refuses to pay its share of the advance costs, the other party pay this 
amount in order to ensure that the arbitration proceeds )article 70)7CC. Bhe International Rules 
go a step further, providing at article 78)9C that a party who is forced to pay the whole of the 
advance on costs may reQuest the tribunal to order the other party to pay its share in the 
form of an enforceable interim, interlocutory or partial award.

Bhere is Quite a difference between the I66 Rules and the International Rules with respect 
to the allocation of costs by the tribunal at the end of the arbitration. Bhe I66 rules consider 
;costsZ to include all of the administrative expenses, fees and expenses of the arbitrators )and 
experts appointed by the tribunalC as well as the reasonable legal and other costs incurred 
by the parties for the arbitration. Bhese costs are allocated at the discretion of the tribunal. 
Bhe International Rules, on the other hand, distinguish between the arbitration costs )such 
administrative expenses, fees and expenses of the arbitrators and expertsC on the one hand 
and the costs incurred by the parties )such as legal fees and expenses for experts and 
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witnesses, etcC on the other. Article j0 of the International Rules provides that administrative 
arbitration costs shall, in principle, be borne by the losing party, sub&ect to the discretion of 
the tribunal. Article j1, on the other hand, provides that the legal costs and expenses incurred 
by each party shall be borne by such party, again sub&ect to the discretion of the tribunal. Bhe 
parties are free to agree otherwise, of course, so it is advisable to consider this issue when 
drafting the arbitration clause if the International Rules will apply.
Bhe Recognition and Tnforcement of Arbitral Awards Homestic arbitral awards

Article 79 of the Arbitration Act states that an arbitral award rendered in Uorea shall have 
the same effect on the parties as the Snal and conclusive &udgment of the court. It should 
be noted, however, that article 74 of the Act provides procedures for a party wishing to 
apply to the court of competence to set aside an arbitral award rendered in Uorea. Bhe 
grounds for setting aside a domestic award in Uorea are similar to the grounds for declining 
to recognise or enforce a foreign arbitral award, discussed below. 3o application to set aside 
an award may be made after three months from the date on which a party received a duly 
authenticated copy of the award, nor may any such action be entertained after a conclusive 
&udgment of recognition or enforcement of the award has been rendered by a Uorean court. 
Bhere is no corresponding provision under Uorean law permitting a party to apply for the 
setting aside of a foreign arbitral award, as article 74 of the Act does not apply to foreign 
awards.
Doreign arbitral awards

Article 7O of the Arbitration Act sets forth only two procedural reQuirements for the 
recognition and enforcement of a foreign arbitral award. Dirst, a party seeking enforcement 
must submit the original, or a duly authenticated copy of, the award and the agreement to 
arbitrate. If these are not in Uorean, duly certiSed translations must also be submitted. Bhese 
straightforward procedural reQuirements are consistent with the Fnited 3ations 6onvention 
on the Recognition and Tnforcement of Doreign Arbitral Awards )the 3ew [ork 6onventionC, 
to which Uorea is a signatory, and Uorean courts have shown themselves to be extremely 
friendly to foreign arbitral awards. 5owever, it should be noted that enforcement proceedings 
are full adversarial court litigations which are sub&ect to multiple appeals, so enforcement 
against a recalcitrant party can become a time-consuming and expensive undertaking. As 
noted above, as there is no procedure for setting aside a foreign arbitral award in Uorea, a 
party wishing to resist enforcement of a foreign arbitral award will simply refuse to comply 
with the award and force the other party to bring an enforcement action pursuant to article 
7O of the Act.

Article 78 of the Arbitration Act provides that the recognition or enforcement of a foreign 
arbitral award which is sub&ect to the 3ew [ork 6onvention shall be governed by that 
6onvention, while foreign arbitral awards which are not sub&ect to the 6onvention shall be 
governed by the same procedures applicable to the recognition and enforcement of foreign 
court &udgments. As a practical matter, however, the vast ma&ority of foreign arbitral awards 
for which recognition and enforcement is sought will be sub&ect to the 3ew [ork 6onvention. 
In addition, there is little practical difference these days between the grounds for recognition 
and enforcement of awards sub&ect to the 3ew [ork 6onvention and foreign court &udgments 
under Uorean law.

Article ” of the 3ew [ork 6onvention sets forth the very limited grounds which may permit 
the refusal of recognition and enforcement of an arbitral award. Among these, the most 
commonly tested in Uorea has been that the recognition or enforcement of the award would 
be contrary to the public policy of Uorea )section ”)2C)bC of the 6onventionC, although other 
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grounds have also been raised. Uorean courts have proven very friendly to foreign arbitral 
awards, taking a very narrow view of the exceptional circumstances which are reQuired to 
successfully resist recognition and enforcement on any of the grounds provided under article 
” of the 6onvention. Bhe Uorean Eupreme 6ourt has repeatedly held that a violation of ;public 
policyZ giving rise to a refusal to enforce a foreign arbitral award under section ”)2C)bC of 
the 3ew [ork 6onvention should be restrictively interpreted in light of the need for certainty 
and stability in international commercial transactions, and that the so-called ;public policy 
exceptionZ to the enforcement of arbitral awards was intended to protect only UoreaZs most 
fundamental moral beliefs and social order.

Wost recently, the Eupreme 6ourt reaMrmed in 2008 that a foreign arbitral award rendered 
in &urisdiction which is a signatory to the 3ew [ork 6onvention is recognised as having the 
same res &udicata effect as a domestic Uorean court &udgment, unless there are grounds 
under the 3ew [ork 6onvention to refuse recognition and enforcement )Uorean Eupreme 
6ourt Hec. 3o. 2004Ha20280, 2q Way 2008C. Nhile this demonstrates the supportive attitude 
of Uorean courts toward arbitration, as a practical matter it also serves to underscore the 
distinction between ;recognitionZ and ;enforcementZ. An award which is recognised for its 
legal effect in Uorea may still have to be enforced against an uncooperative party, and absent 
a Snal enforcement &udgment from a Uorean court under the procedures of article 7O of the 
Act, it may be diMcult to force a party to comply with an arbitral award against it.
6onclusion

Uorea will inevitably become the locus of an increasing number of international arbitrations, 
whether under the auspices of the U6A( or other well established arbitral institutions. Uorean 
companies are sophisticated users of international arbitration, and their increased leverage 
and inXuence on the global stage will create a demand for Srst rate international arbitration 
services in Uorea. Bhe promulgation of the International Rules by the U6A( has improved 
the environment for international arbitration in Uorea, but it is only the Srst step. Perhaps the 
Uorean government should consider taking a page from the playbook of Eingapore, which 
has given full support to EIA6 as a truly international centre for dispute resolution. 3otably, 
the board of EIA6 is comprised of well-known arbitrators and practitioners from around the 
world, and EIA6 conducts its affairs in Tnglish. Uorea may be well advised to establish a 
Uorean International Arbitration 6enter, based upon the work that the U6A( has already 
done )and perhaps as a spin-off or associated institution of the U6A(C, in order to handle 
international arbitrations.

Uorea already has much to offer, however. In addition to the International Rules of the 
U6A( and the Arbitration Act based upon the Wodel Law, the Uorean courts are extremely 
supportive of arbitration. Bhey generally do not interfere with arbitral proceedings, and 
support such proceedings with interim relief, dismissals of cases where there is an arbitral 
agreement, and Snal rulings on issues such as &urisdiction )usually in favour of arbitrationC 
where reQuired under the Arbitration Act. 3o doubt these factors bode well for the future 
development of Uorea as a regional centre for international arbitration.
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