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In recent years the Asia-Paci7c region has witnessed a rise in inward investment and trade 
transactions, resulting in an increase in the number of complex cross-border disputes.

In South East Asia, the ASEAN economies in particular have demonstrated resilient growth. 
In 201$, the combined ASEAN economies achieved an annual growth of 5 per cent, while 
the global economic growth was estimated to be less than $ per cent. In 201$, foreign 
direct investment into the ASEAN-5

1
 grew by 8 per cent to zSq12G.4 billion. Investment 

in infrastructure is also expected to increase, with zSq1 trillion reDuired through 2020 for 
Southeast Asia alone.

ASEAN is also working towards the development of the ASEAN Economic Community, 
believed to further integrate and transform ASEAN into a single regional market of 620 
million people and a combined '9P of more than zSq2.2 trillion. The proposed Trans-Paci7c 
Partnership (TPP) currently being negotiated by 12 countries throughout the Asia-Paci7c 
region envisages liberalising trade movement in goods, services, investments, government 
procurement, IP rights, and technical barriers to trade and competition policy.

2
 Among the 

TPP countries, Singapore, Japan, zS and Australia represent 40 per cent of the '9P and 
approximately one-third of total world trade.

Asia:s escalating economic growth creates further opportunities for Singapore:s continued 
development as Asia:s international dispute resolution hub. Singapore is now the third most 
preferred seat of arbitration worldwide, and the Singapore International Arbitration Centre 
(SIAC) is the fourth most preferred arbitral institution worldwide.

$

OuAID  EKg  EW  TZg  WAOTgOT  dvEVuKd  uKOTuTYTuEKO  WEv  uKTgvKATuEKAk 
IEllgvIuAk AvHuTvATuEK

Since 200•, the SIAC has seen a steady increase in its workload and strengthened its position 
as a world-class international arbitral institutionQ

; The total sum in dispute for the 25• new cases 7led at the SIAC in 201$ was Sq6.06 
billion.

; In 201$, the highest claim amount was Sq$.5 billion.

; The average value of a dispute was over Sq24.44 million, an increase of 60 per cent 
on the average sum in dispute of Sq15.$6 million in 2012.

; The average sum in dispute, excluding the Sq$.5 billion case, was Sq10.4G million, an 
increase from Sq•.01 million in 2012.

With the introduction of the Emergency Arbitrator procedure in July 2010, the SIAC became 
the 7rst Asian arbitral institution to introduce a special provision in its rules for urgent interim 
relief. The Expedited Procedure, also introduced in 2010, has been a huge success. As of 1 
August 2014, the SIAC has received and administered $8 emergency arbitrator applications 
and accepted •6 of 14$ applications for arbitrations using the Expedited Procedure under 
its rules.

India has consistently been one of the strongest &urisdictions to contribute towards the 
SIAC:s increasing caseload. In 201$, Indian parties generated G5 of the 25• new cases 
received by the SIAC - approximately a third of SIAC:s total caseload. That year also saw 
the SIAC explore new frontiers with the opening of its overseas liaison ojces in Mumbai, 
India, and Seoul, South Korea. The new ojces provide the SIAC with a uniDue opportunity to 
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interact more closely and share information on a regular basis with its current and potential 
users in these countries.

Recognising the need for dedicated expertise in cases dealing with intellectual property 
rights, the SIAC set up an exclusive panel of IP arbitrators in early 2014. The SIAC IP Panel 
complements the SIAC:s existing multi-&urisdictional panel of over $60 leading arbitrators 
from $• &urisdictions.

Vn 6 June 2014, the SIAC held its 7rst ever Congress titled :9ispute Resolution Asia - 
Innovation and Change in an Age of Vpportunity - A Yiew from the Lion City:, attracting 
over $50 delegates from across the world. Singapore:s minister for law, K Shanmugam 
praised the SIAC during his /FA session for establishing itself as a :global contender: in 
the arbitration 7eld. 'iven Singapore:s reputation as a :neutral and convenient seat:, the 
minister was con7dent that the newly proposed Singapore International Commercial Court 
(SICC) and the Singapore International Mediation Centre (SIMC) will offer parties a :complete 
suite of dispute resolution offerings:. Singapore:s government is currently working on several 
fronts to ensure the enforceability of SICC &udgments.

With strong support from the Ministry of Law, the SIMC was established earlier this year 
as an independent, not-for-pro7t company. The SIMC, to be formally launched in November 
2014, will provide world-class international commercial mediation services to complement 
arbitration and litigation. The non-adversarial nature of mediation means that the process 
can be business-oriented and parties can agree on legal and non-legal solutions suited to 
their interests and needs. Mediation at the SIMC will further give parties a uniDue bene7t 
of enforceability. In con&unction with SIAC, the SIMC will offer parties an Arb-Med-Arb 
procedure, where settlement agreements may be transformed into consent awards in 
appropriate cases.

The highlight of SIAC:s 2014 Congress 'ala 9inner was the ojcial launch of SIAC:s 
innovative arbitration training video, conceptualised and developed by SIAC to depict the 
workings of a typical modern day international commercial arbitration administered under 
its rules. Since its launch in June 2014, training workshops in China and Korea have already 
adopted the video as an indispensable and well-received training tool. SIAC:s arbitration video 
will continue to feature in workshops scheduled to take place throughout the rest of this year 
in Indonesia, India, the Philippines and Japan.

kgdAk mgfgkEPlgKTO uK AOuA

China

There are 225 arbitration commissions in China, only a few of which accept cases involving 
foreign-related disputes. In 201$, 1,5•6 cases - out of a total of 104,258 - involved Hong Kong, 
Macao, or Taiwanese elements or foreign-related elements.

4

In 201$, the China International Economic and Trade Arbitration Commission (CIETAC) 
accepted 1,256 cases - GG1 domestic and $85 involving a foreign element.

5

In 201$, the Bei&ing Arbitration Commission (BAC) handled 1,628 cases, of which 44 were 
foreign-related. BAC has recently drafted a new set of Arbitration Rules, currently available 
for comments from arbitration researchers and practitioners.

6

In April, after splitting from CIETAC, the CIETAC-Shanghai Commission was renamed 
the Shanghai International Economic and Trade Arbitration Commission (SHIAC). SHIAC 
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established the China (Shanghai) Pilot Oree Trade Zone Court of Arbitration to perform 
arbitration services in the China (Shanghai) Pilot Oree Trade Zone.

8

Vver the past few years, there has been much scepticism over the capability of foreign 
arbitral institutions to conduct arbitrations in China. In Longlide Packaging Co Ltd v BP Agnati 
SRL,

G
 the Supreme People:s Court (SPC) reajrmed the test laid down by the Higher People:s 

Court of Anhui Province for determining the validity of an arbitration agreement if the parties 
chose a foreign arbitration institution to arbitrate their dispute in China. znder article 16 of 
the China Arbitration ActQ

an arbitration agreement shall contain three elementsQ 1) an expression of 
intention to apply for arbitration[ 2) sub&ect matters for arbitration[ $) a 
designated arbitration commission.

In this case, the SPC upheld the validity of the arbitration clause involving an ICC arbitration 
with the seat of arbitration in Shanghai but did not comment on the capacity of foreign 
arbitral institutions to hold arbitrations in China.

Hong Kong

In 201$, the Hong Kong International Arbitration Centre (HKIAC) handled 260 new arbitration 
cases, of which G1 cases were fully administered by the HKIAC. In May 201$, HKIAC 
opened a branch ojce in Seoul. In November 201$, HKIAC:s new Administered Arbitration 
Rules (the HKIAC Rules) came into force.

•
 The HKIAC Rules made several key changes 

addressing topical issues in international arbitration including &oinder of additional parties, 
consolidation of claims and appointment of an emergency arbitrator. Pursuant to the 
Arbitration (Amendment) Vrdinance 201$ passed by the Legislative Council of Hong Kong 
in July 201$, the amendments allow Hong Kong courts to enforce emergency relief granted 
by an emergency arbitrator either in or outside Hong Kong.

10

India

zntil  relatively  recently,  international  parties  to  arbitration  agreements  with  Indian 
counterparties were typically wary of intervention by the Indian courts in the arbitral process, 
and with good reason. However, recent &udicial decisions evince a developing maturity of 
non-interference and respect for the international arbitral process. Recognising the need 
to align recent &udicial developments with the current lacuna in India:s Arbitration and 
Conciliation Act, 1••6 (the 1••6 Act), the 20th Law Commission of India is currently in the 
process of recommending proposals to the Law Ministry that are aimed at harmonising the 
relationship between courts and the arbitral system. The proposed amendments hope to 
bolster the credibility of arbitration and fortify the process against interference by the Indian 
courts.

This year, in two pro-arbitration decisions, the Bombay High Court in HSBC v Avitel,
11

 and 
the Supreme Court of India in World Sport Group v MSM Satellite,

12
 both held that where 

allegations of fraud and malpractice are raised by one party, such issues should be properly 
dealt with by the arbitral tribunal in accordance with the parties: arbitration agreements, and 
not the courts. This view bodes well for a continuing pro-arbitration trend by Indian courts in 
the international context. Another aspect of the HSBC case worth noting is that the Bombay 
High Court, in exercise of its &urisdiction to grant interim measures of protection, ordered 
interim relief on similar terms as granted by an SIAC emergency arbitrator in that case.
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In Reliance Industries v Union of India,
1$

 the Supreme Court re&ected the Indian government:s 
application to set aside an zNCITRAL arbitral award, ruling that it must apply instead to 
the English courts. The Supreme Court:s reasoning for declining &urisdiction was due to 
the parties: conscious decision to seat the arbitration in London and choose English law 
as the governing law of the arbitration agreement. The express choice of English law as 
the law governing the arbitration agreement appeared to be a key factor in the Supreme 
Court:s decision to preclude the applicability of part I of the 1••6 Act. This decision directly 
affects parties that have entered into arbitration agreements with Indian counterparties 
before 6 September 2012 (ie, prior to the BALCO decision),

14
 but may not have expressly 

excluded part I of the 1••6 Act. The Reliance Industries decision con7rms the current trend 
in pro-arbitration &urisprudence emanating from India and clari7es the limits of Indian &udicial 
authority over foreign-seated arbitrations.

In an altogether separate dispute between Reliance Industries and India,
15

 the Supreme 
Court delivered an important decision concerning the exercise of the court:s default power 
of appointing arbitrators pursuant to section • of the 1••6 Act. As the party-nominated 
arbitrators were unable to agree on the appointment of a presiding arbitrator, the chief &ustice 
of the Supreme Court exercised his discretion to appoint a presiding arbitrator of neutral 
nationality in an attempt to ensure neutrality and impartiality. This is a welcome departure 
from the general practice of appointing retired senior Indian &udges as arbitrators.

Adding to the suite of recent pro-arbitration decisions, the Supreme Court in Enercon India 
Ltd v Enercon GmbH

16
 observed that courts must adopt a pragmatic approach while 

interpreting or construing arbitration clauses, and try to give effect to the intention of the 
parties. In this case, a poorly drafted arbitration clause that failed to specify the procedure 
for appointment of a third arbitrator was not held :unworkable: or pathological, given the 
obvious nature of the omission and the ease with which it could be recti7ed. This &udgment 
also exempli7es the importance of explicitly identifying the :seat: as opposed to the venue 
of arbitration, as well as the need to specify the law governing the arbitration agreement. 
The Supreme Court in this case retained supervisory &urisdiction over the dispute by holding 
India as the seat despite London being chosen as the :venue:, as Indian law was chosen 
as the law applicable to all aspects of the agreement and the conduct of the arbitration. It 
was therefore unlikely that the parties intended to 7x the seat as London. The absence of 
any factors connecting the dispute to London besides being designated as the :venue: was 
critical to the court:s determination.

Japan

Vn 1 Oebruary 2014, the Japan Commercial Arbitration Association (JCAA) introduced 
amendments to its arbitration rules. Key changes include the addition of procedures dealing 
with emergency arbitrators, expedited procedures, interim measures, and the consolidation 
of claims and &oinder of third parties. znlike the rules of other leading arbitral institutions, 
the new rules provide that the parties may at any time agree to refer the dispute to 
mediation proceedings under the institution:s own mediation rules, namely the JCAA:s 
International Commercial Mediation Rules. No member of the respective arbitral tribunal 
may be appointed as the mediator, except where the parties agree. The arbitrator who serves 
as mediator in relation to the same dispute is not allowed to consult separately with any party 
unless all parties agree in writing. The amendments re]ect the JCAA:s desire to keep pace 
with current issues in international arbitration and to offer modern and ejcient tools for the 
users of the JCAA rules.
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Korea

The Seoul International 9ispute Resolution Centre (SI9RC) was established in May 201$ 
to promote Seoul as North East Asia:s international arbitration hub. A number of arbitral 
institutions have already claimed their spot at the SI9RC, including SIAC with the launch 
of its second overseas liaison ojce. Korea is currently in the process of amending its 
Arbitration Act

18
 to incorporate the provisions of the zNCITRAL Model Law 2006. Proposed 

amendments mainly deal with expanding the arbitral tribunal:s power to grant provisional 
measures, and ascertaining whether to recognise and enforce an arbitral tribunal:s interim 
orders and awards.

In NDS v KT Skylife,
1G

 the Seoul High Court recognised the validity of an arbitral award 
despite the lack of speci7city reDuired for its execution under Korean law. znder article $6(4) 
of the Korean Arbitration Act, an enforcement &udgment limits applications to set aside the 
award and precludes any challenges against it. Therefore even for an award that cannot be 
practically executed, an enforcement &udgment signi7es the Court:s recognition of the validity 
of the award.

In the Lone Star case,
1•

 the High Court refused to enforce an award on the basis of a lack 
of validity of the arbitration agreement between the parties, applying the law of the seat of 
arbitration to the arbitration agreement and not the governing law.

Malaysia

The Kuala Lumpur Regional Centre for Arbitration (KLRCA), established in 1•8G, has recently 
upgraded and improved its procedures, and as a result its number of arbitration cases has 
risen in recent years. In 2012, the KLRCA registered G5 new cases. It brought into force 
new arbitral rules in Vctober 201$ which introduced an emergency arbitrator procedure. 
The KLRCA will move into new, modern facilities in the second half of 2014[ the Sulaiman 
building will house state-of-the-art facilities with 1• hearing rooms and will open its doors to 
other institutions that wish to set up an ojce in Kuala Lumpur, in the same way as Maxwell 
Chambers has done in Singapore.

The Malaysian government is supportive of the developing arbitral institution. Oor example, 
the most recent amendments to the Legal Profession Act 1•86 have followed the Singapore 
approach by relaxing the immigration rules to allow both foreign arbitrators and foreign 
lawyers to enter into Malaysia to participate in arbitral proceedings and to allow foreign law 
7rms to open local bases in Malaysia (either as Duali7ed foreign law 7rms or through &oint 
ventures with local 7rms).

Mongolia

In March 2014, Mongolia:s Ministry of Justice - together with the zSAI9, the Mongolian 
International and National Arbitration Center at the Mongolian National Chamber of 
Commerce and Industry (MNCCIXMINAC), and AmCham - co-organised the :International 
Conference on Commercial Arbitration in Mongolia: in zlan Bator, Mongolia. The conference 
provided a forum for stakeholders to learn, share and discuss best regional arbitration 
practices,  and  to  forge  a  private-public  sector  consensus  on  the  framework  that 
should govern new arbitration reforms in Mongolia. In a pre-conference meeting, with 
representatives from the banking, construction and mining associations, as well as the 
MNCCIXMINAC arbitration centre, the SIAC:s registrar, Tan Ai Leen, discussed regional and 
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international arbitration best practices and encouraged the private sector to settle disputes 
through arbitration proceedings.

The Mongolian government has engaged an international law 7rm to redraft the country:s 
arbitration laws, along with one of its local 7rms. The law 7rms are working closely with 
the Mongolian Ministry of Justice to rework the existing regime, in a bid to drive foreign 
investment. Mongolia, better known for its rich mining resources, is said to be in dire need 
of a stable regulatory footing if it is to compete with other resource-rich nations.

Myanmar

The legal framework for arbitration in Myanmar is currently governed by legislation predating 
Myanmar:s independence, namely the Arbitration Act 1•44. In May 2014, the Myanmar 
parliament released a draft of its new Arbitration Bill (the Bill) almost a year after the country:s 
accession to the New Uork Convention on 15 July 201$. The Bill represents an overhaul 
of Myanmar:s present arbitration regime and demonstrates the government:s commitment 
to conform to international arbitration regimes. No ojcial English translation of the Bill is 
currently available. However, it is our understanding that the proposed legislation is closely 
based on the provisions of the zNCITRAL Model Law 1•G5.

The Bill will apply to domestic and international arbitrations, whether ad hoc or administered. 
While parties to an :international commercial arbitration: are free to select the substantive 
law of the arbitration, arbitrations seated in Myanmar do not fall within this de7nition and 
must adopt Myanmar law as the substantive law of the arbitration. The Bill also grants 
Myanmar courts the power to extend a contractual time bar to commence arbitration for 
arbitrations seated in Myanmar. There is no similar provision in the Model Law or Singapore:s 
International Arbitration Act. The Bill further provides that awards made in Myanmar will 
be enforced where the court has refused to set aside the award or where the application 
to set aside the award has expired. Parties ob&ecting to an award must therefore seek to 
set aside the award, rather than challenging the award:s subseDuent enforcement. The Bill 
remains sub&ect to amendment before being passed into law. Nevertheless, it represents a 
positive step by Myanmar to develop a system for dispute resolution that will encourage 
inward foreign investment.

Singapore

The Singapore courts have shown their continued support for arbitration. The decisions in 
TMM Division Maritima SA v PaciFc RichFeld Marine Pte Ltd ?201$= SCHC 1G6 and BLB and 
another v BLC and others ?201$= SCHC 1•6 con7rmed the courts: principle of minimal curial 
intervention when faced with applications to set aside arbitral awards. In considering the 
applications, the courts recognised their supervisory function in providing relief in cases of 
genuine challenges but stated that the principle of 7nality in arbitral proceedings meant that 
their power should only be exercised in meritorious cases where the statutory grounds for 
setting aside had been established.

In another recent decision, the Singapore courts demonstrated support for one of the 
fundamental principles of arbitrationQ the principle of party autonomy. The :choice of 
remedies: was one of the more interesting legal issues arising out of the well-known case 
of PT Virst Media TBK v Astro Nusantara International B: and others ?201$= S'CA 58. The 
result of the decision is that a party to an arbitration in Singapore who wishes to bring a 
&urisdictional challenge is free to choose between the :active: remedy of immediately setting 
aside or challenging a preliminary ruling or the :passive: remedy of waiting until the award is 
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enforced. The court was aware of the :potential rami7cations: of restraining party autonomy 
and saidQ :This can have potentially far-reaching implications on the practice and ]ourishing 
of arbitration in Singapore.:

Vietnam

In June 2010, the Yietnam National Assembly passed the Law on Commercial Arbitration,-20
 which took effect on 1 January 2011 (the New Law) and replaced the 200$ Vrdinance 

on Commercial Arbitration. In July 2011, the government passed further implementing 
regulations to the New Law by virtue of 9ecree 6$X2011XN9-CP. The New Law was passed 
to address the shortcomings of its predecessor. However, con]icting interpretations of the 
law and a sense of &udicial interference rendered the intention of its drafters nugatory.

In January 201$, the Yietnamese Supreme Court published the draft Resolution 01 to provide 
additional guidance on the New Law, which was passed earlier this year by the Committee 
of Justice of the Supreme High Court of Yietnam.

21
 Resolution 01 is considered to be 

an important resource to provide consistency in interpretations, and predictability in the 
application of the New Law.
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gmYIATuEK AKm uKWvAOTvYITYvg

The last two years have seen the continued growth of arbitration in Asia. Many studies have 
reported impressive increases in the number and value of cases that are being handled by 
the leading arbitral centres in Asia.

Keeping pace with  the growing caseload,  Asian arbitration centres and institutions 
continue to develop both in terms of organising educational initiatives to promote and 
support international arbitration, and establishing new physical infrastructure to handle the 
increasing caseload.

It is not possible to exhaustively list all the efforts that have been undertaken in the past two 
years in this respect. What is key, however, are the efforts being undertaken by leading arbitral 
institutions and centres in developing Asian economies and the receptiveness with which 
these initiatives have been met. Oor instance, the National Commercial Arbitration Centre 
(NCAC) in Cambodia has completed work on its Arbitration Rules and its Code of Conduct 
and has recently announced that it :is 7nally ready to take on its 7rst case:.

1

In Indonesia, BANI Arbitration Center (as the local organiser of ICCA) conducted, in Vctober 
201$, a Roadshow Seminar on the 1•5G Convention on the Recognition and Enforcement of 
Ooreign Arbitral Awards (New Uork Convention) in collaboration with the Indonesian Supreme 
Court and supported by the zSAI9 programme Changes for Justice.

2
 The seminar was 

aimed at expanding the knowledge and awareness of &udges from various cities in Indonesia 
on the importance of international arbitration and the New Uork Convention. These are, no 
doubt, laudable developments that would go some way towards dispelling the perception 
that Indonesia is not arbitration-friendly.

$

In terms of physical infrastructure, as noted in the 2014 edition of this review, the Seoul 
International 9ispute Resolution Centre (SI9RC) opened in May 201$, providing a convenient 
and new venue to handle complex international arbitration cases.

4
 In 2014, the Kuala Lumpur 

Regional Centre of Arbitration (KLRCA) intends to open its new arbitration centre at the 
Suleiman Building, which will boast state-of-the-art facilities.

5

The continuing efforts by the Asian arbitration community to promote international 
arbitration through education and the construction of newer and more modern arbitration 
facilities re]ect the common understanding of the vital importance that international 
arbitration plays in attracting foreign investment and, indeed, in growing Asian economies.

The  enthusiasm  with  which  these  initiatives  have  been  received  also  re]ects  the 
receptiveness of  the business community  to international  arbitration and a greater 
awareness of the pivotal role it plays in the Asian century of economic growth.

YKIuTvAk lEmgk kAV uK AOuA

Vne key in]uence on the expansion of international arbitration in Asia is the adoption of 
legislation that provides for a framework that enables international arbitration to function 
effectively as a dispute resolution mechanism. This includes the effective recognition and 
enforcement of arbitration agreements and arbitration awards. In this regard, the 1•G5 
zNCITRAL Model Law on International Commercial Arbitration (the Model Law) has played 
a central role.
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zNCITRAL:s ob&ectives in adopting the Model Law were to address perceived inadeDuacies 
and  disparities  among  national  arbitration  laws  and  to  establish  a  :vehicle  for 
harmonisation:

6
 that :re]ects a worldwide consensus on the principles and important issues 

of international arbitration practice:.
8

 To the extent that the Model Law was intended to serve 
as a :vehicle for harmonisation:, there has been some measure of success in Asia.

As noted by Professor Julian 9M Lew /C,
G

 many Asian &urisdictions have based their 
arbitration laws on the Model Law. In fact, Asia has the highest concentration of Model 
Law-based arbitration laws. 'iven the sheer number of Asian &urisdictions that have adopted 
the Model Law, parties may be reluctant to submit to arbitration in Asian countries that have 
not enacted the Model Law. As such, the number of &urisdictions that will adopt the Model 
Law is expected to grow.

In this respect, 2014 has seen at least one notable development. Oollowing its historic 
accession to the New Uork Convention on 15 July 201$, Myanmar recently circulated for 
public consultation a draft arbitration bill which largely tracks the Model Law.

•

It should be noted that Myanmar currently does not have any enabling domestic legislation 
that would allow its courts to recognise and enforce arbitration agreements and foreign 
awards in accordance with its New Uork Convention obligations. This is despite the fact 
that Myanmar:s existing Ooreign Investment Law allows parties to refer their disputes to 
arbitrations seated in other &urisdictions. The proposed bill is thus set to radically change the 
landscape of Myanmar arbitration law.

Vne signi7cant change is the adoption of the policy of minimal curial intervention. znder 
the existing Arbitration Act, the Myanmar court is given wide latitude to intervene in the 
arbitration process at various stages. By contrast, the new bill expressly provides that 
there shall be no court intervention in arbitrations except as provided for therein. In that 
regard, while the Myanmar court is empowered to grant interim relief to support arbitrations, 
the Myanmar court:s scope of involvement in arbitration proceedings will otherwise be 
signi7cantly reduced. The progressive and pro-arbitration stance is also evident from the bill 
not containing any restriction on the nationality of arbitrators, the language of the arbitration 
or the rules applicable to the arbitration.

Certain features of the arbitration bill,  however, do not cohere well  with established 
international arbitration practice. Oor instance, the bill does not incorporate article 16 of the 
Model Law, which entitles an aggrieved party to apply to the court to review the tribunal:s 
ruling on &urisdiction. The arbitration bill permits the parties to only set aside any such award 
in accordance with article $4 of the Model Law. At 7rst blush, this seems to limit the rights 
of a party ob&ecting to &urisdiction to challenge a &urisdictional ruling on the limited grounds 
prescribed in article $4, whereas it is well-established in most &urisdictions that a plea that a 
tribunal lacks &urisdiction would be considered afresh.

Vf course, it remains to be seen whether the arbitration bill will be passed in its present 
form. Nevertheless, the positive steps that Myanmar has taken only goes to demonstrate the 
growing importance of international arbitration in Asia and the need for Asian &urisdictions 
to update their laws to keep abreast of current international standards.

AK glgvduKd lEmgk kAV NYvuOPvYmgKIg

While a sound legislative framework is necessary to any sustainable development and 
growth of international arbitration in Asia, the effectiveness of any such legislative regime 
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rests heavily on the courts that interpret and apply them. In light of the large number of 
&urisdictions that have adopted the Model Law in Asia, the courts in these Asian &urisdictions 
will be :in the vanguard:

10
 of the development of a :global free-standing body of substantive 

arbitration law:
11

 that Chief Justice Menon envisioned in his landmark Keynote Address to 
the ICCA Congress in Singapore in 2012. Professor Julian 9M Lew /C statesQ

This will be effected through reliance on the Model Law and the development of 
its principles when necessary through the courts of the Model Law countries. 
This will result in conformity in legal application and understanding among its 
adopters. It may also leave the traditional arbitration countries and venues on 
the side.

12

Singapore currently stands at the forefront of the development of a uniDuely Asian 
&urisprudence on the Model Law. In this regard, the Singapore Court of Appeal delivered two 
signi7cant decisions in 201$ and 2014 that illustrates this drive to rely on the Model Law and 
to develop its principles.

The 7rst is the decision in International Research Corp Plc v Lufthansa Systems Asia PaciFc 
Pte Ltd ?2014= 1 SLR 1$0. In International Research Corp, the Court of Appeal was asked to 
determine whether an arbitration agreement contained in one contract could be incorporated 
by reference into another contract.

English law holds that a clear and express reference to an arbitration agreement is reDuired 
before it can be incorporated by reference into another contract. The Duestion that the Court 
of Appeal had to confront was the extent to which the :strict approach: adopted by England 
(which is not a Model Law &urisdiction), applies in Singapore (which has adopted the Model 
Law). The Court of Appeal declined to follow the English approach in this case.

Referring to commentaries on the preparatory work of the Model Law, the Court of Appeal 
noted that it is sujcient if the reference in a contract to a document containing an arbitration 
agreement only refers to the document[ speci7c mention of the arbitration clause therein is 
not necessary. The Court of Appeal also drew inspiration from the decision of Kaplan J in 
the Hong Kong case of Astel&Peiniger Zoint :enture v Argos Engineering J Heavy Industries 
Co Ltd ?1••4= $ HKC $2G, which held that the English :strict rule: did not apply in Hong Kong, 
a Model Law &urisdiction.

The Court of Appeal decision in International Research Corp plc clearly re]ects what had 
been presaged by Professor Julian 9M Lew /C of the move by Asian Model Law &urisdictions, 
such as Singapore, to rely on the Model Law and to develop its principles. This would result 
in conformity of the legal application and understanding of the Model Law, and International 
Research Corp plc demonstrates how Hong Kong and Singapore now share a common 
approach on the incorporation by reference of an arbitration agreement. The case also shows 
how legal principles emanating from traditional arbitration venues (in this case, England), 
where they con]ict with Model Law principles, are being left on the side.

The second decision is PT Virst Media TBK v Astro Nusantara International B: and others 
?2014= 1 SLR $82 where the Court of Appeal was confronted with a novel DuestionQ can 
an award debtor resist an application for the enforcement of an award issued pursuant to 
international arbitration proceedings seated in Singapore on a &urisdictional point if it did not 
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apply to review the tribunal:s decision on its &urisdiction pursuant to article 16 of the Model 
Law#

The answer to that Duestion turned on the interpretation of section 1• of the Singapore 
International Arbitration Act and its interplay with the Model Law. The Court of Appeal held 
that the award debtor had a :choice of remedies: between taking the active step of appealing 
against the 7nding on &urisdiction, and taking the passive step of resisting enforcement 
where the application is made.

Oollowing the approach it had taken inInternational Research Corp plc, the Court of Appeal 
undertook a thorough and painstaking analysis of the preparatory work, the legal literature 
and cases pertaining to the Model Law, and found that the choice of remedies is not &ust a 
facet of the Model Law, but lies at the heart of the design of the Model Law enforcement 
regime.

The decision and analysis of the Court of Appeal in International Research Corp plc and Astro 
clearly re]ects an effort by the Singapore courts to develop a harmonious and coherent body 
of legal principles that draws from the &urisprudence of other Model Law countries and Model 
Law literature.

A similar approach appears to be taking hold in Singapore:s close neighbour, Malaysia. In 
a recent decision of the Kuala Lumpur High Court in Government of India v Cairn Energy 
India Pty Ltd ?2014= • MLJ 14•, the court had before it an application to set aside an award 
emanating from an arbitration seated in Malaysia. The Kuala Lumpur High Court declined to 
do so.

In reaching its &udgment, the Kuala Lumpur High Court observed that the Malaysian 
Arbitration Act was based on the Model Law. It noted the followingQ

?T=here is much assistance to be found in the preparatory materials to 
the Model Law, especially the explanatory note issued by the zNCITRAL 
secretariat on the Model Law on International Commercial Arbitration (see 
zNCITRAL Uearbook Yolume "YI - 1•G5), which though not issued as an 
ojcial commentary on the Model Law, it is noteworthy. It provides background 
and understanding on the Model Law and why Nation States have reached 
such comity on the desirability in conformity in international commercial 
arbitration practice. This explanatory note remains relevant even though 
Malaysia adopted the Model Law only in 2005 vide the Arbitration Act of 2005, 
and even though it is with modi7cations.

1$

As regards the relevance of decisions from other Model Law &urisdictions, the Kuala Lumpur 
High Court added the followingQ

Therefore, the :philosophy: of the Model Law as set out in the explanatory note 
ought to be borne in mind when approaching and considering the application 
at hand. At the same time, it cannot be denied that while Act 646 may have 
been enacted in 2005, the lessons and approaches of other supervisory courts 
in &urisdictions which have adopted and applied Model Law, be it wholesale or 
in parts, with or without modi7cation, remain both useful and instructive.
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Ourther, it may be added that this approach in looking at the decisions of these 
other &urisdictions contribute to the larger ob&ect of ensuring consistency and 
certainty in the courts: approach to arbitration and arbitration related matters 
as explained in the explanatory note that was pointed out earlier. It cannot 
be gainsaid that this is vital to the promotion of investor or trader con7dence 
especially in fast-paced and multifaceted international commerce and trade. 
The present case is no exception.

14

Having set out the approach that it would take, the Kuala Lumpur High Court proceeded to 
analyse the various academic writings and decisions of the Singapore, English and Hong 
Kong courts before arriving at its decision.

In India, the Supreme Court:s decision in Bharat Aluminium Company v Kaiser Aluminium 
Technical Services )BALCOz (2012) • SCC 552 clari7ed the extent to which Indian courts 
could intervene with respect to foreign-seated arbitrations. Previously, Indian courts had 
&urisdiction over foreign-seated arbitrations unless the parties had expressly or impliedly 
agreed to the contrary. However, the Supreme Court has restricted this approach in the 
BALCO decision. Now, insofar as arbitration agreements entered into after 6 September 2012 
are concerned, Indian courts may not grant interim measures, allow challenges to awards 
or make default arbitrator appointments in foreign-seated arbitrations. In arriving to this 
decision, the Supreme Court referred to the preparatory work of the Model Law and ajrmed 
that the application of the Model Law was intended to be limited to the &urisdiction of the 
seat (known as the :territorial principle:).

15

In TCL  Air  Conditioner  )Qhongshanz  Co  Ltd (appellant)v  Castel  Electronics  Pty  Ltd 
(respondent) ?2014= OCAOC G$, the Oull Court of the Oederal Court of Australia upheld the 
decision of a primary &udge of the same court to dismiss an application to set aside an 
award rendered in Australia. The appellant had argued that the arbitral tribunal:s 7nding 
of certain facts were :made in the absence of probative evidence, and were 7ndings upon 
which TCL was said to have been denied an opportunity to present evidence and argument:.-16

 The Oederal Court re&ected the appellant:s arguments. In identifying that the rules of 
natural &ustice were within the :public policy: concept, the Oederal Court went further to 
say something :as to the content of the phrase –public policy–, so as to understand the 
statutory context of the phrase –rules of natural &ustice–:.

18
The Oederal Court recognised 

the views of leading authors on international arbitration that :public policy: was to be limited 
to the fundamental principles of &ustice and morality within the international commercial 
arbitration context.

1G
 This was a different context from the exercise of public power under 

Administrative Law.
1•

 In this regard, the Oederal Court statedQ

This  approach to  con7ning the scope of  public  policy  has widespread 
international &udicial support. Contrary to the submission of the appellant, 
it is not only appropriate, but essential, to pay due regard to the reasoned 
decisions of other countries where their laws are either based on, or take 
their content from, international conventions or instruments such as the New 
Uork Convention and the Model Law. It is of the 7rst importance to attempt 
to create or maintain, as far as the language employed by Parliament in the 
IAA permits, a degree of international harmony and concordance of approach 
to international commercial arbitration. This is especially so by reference to 
the reasoned &udgments of common law countries in the region, such as 
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Singapore, Hong Kong and New Zealand ?...= Such an approach accords with 
the ob&ectives of the IAA in s 29 and with the interpretive approach referred 
to in s 18 of the IAA. It is also an approach reDuired by Art 2A of the Model 
Law ?...= Where, as with the Model Law, there has been extensive discussion 
and negotiation of a model law under the auspices of a znited Nations 
body, such as zNCITRAL, and where the Model Law has been adopted by 
the 'eneral Assembly of the znited Nations with recommendation of :due 
consideration: by member states to advance uniformity of approach, the same 
appropriate respect for, and, where necessary, sensitivity or deference to, 
reasoned decisions of other countries, should be shown.

20

The Oederal Court drew inspiration from, among others, Singapore, New Zealand and Hong 
Kong in approaching the interplay between natural &ustice and public policy and, in particular, 
the appropriate balance that had to be struck in the court:s interference when determining 
whether the rules of natural &ustice had been breached. Oor instance, the Oederal Court 
referred to the Singapore Court of Appeal decision of LW Infrastructure Pte Ltd v Lim Chin 
San Contractors Pte Ltd ?201$= 1 SLR 125Q

If a party has been denied a hearing on an issue, for instance, it is relevant 
to enDuire whether, in a real and not fanciful way, that could reasonably 
have made a difference. It should be recalled that the proper framework of 
analysis for the IAA is the setting aside or non-recognition or enforcement 
of an international commercial arbitration. In that context, it is essential to 
demonstrate real unfairness or real practical in&ustice.

21

ZAvlEKuOuKd AvHuTvATuEK kAVO

While these cases may well suggest a trend among the courts of Asian Model Law 
&urisdictions to develop a :global free-standing body of substantive arbitration law:, much 
more remains to be done by the courts and arbitration practitioners alike.

Much of the above discussion centres on the decisions of courts that share a common law 
heritage. It should be noted that a vast ma&ority of &urisdictions in Asia are not common 
law &urisdictions. Indeed, some &urisdictions with a signi7cant involvement in arbitrations 
(whether domestic or international) are not common law &urisdictions (such as China, the 
Republic of Korea and Indonesia). There remains the task of harmonising the laws and 
practices of the common law &urisdictions with these &urisdictions.

To this  end,  the International  Bar  Association has formed a Working 'roup on the 
Harmonising of Arbitration Laws in the Asia Paci7c Region. The work of the Working 'roup, 
as well as the initiatives being undertaken by other institutes of learning and arbitration, 
will no doubt go a long way towards developing a :global free-standing body of substantive 
arbitration law: alongside this incredible growth of arbitration that we are witnessing in Asia.
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gfgvdvggKuKd AKm TZg TvAKOWgv EW PATgKT fAkYg

The ongoing patent infringement suits between Apple and Samsung highlight the increasing 
importance of intellectual property rights to maintaining a competitive edge. In 2012, over 
5,000 patent actions were 7led before zS Courts, an increase of over 2• per cent since 2011, 
representing compound annual growth of over 6 per cent since 1••1.

1

Between 2008 and 2012, the median damages award in patent infringement disputes in 
the zS was &ust under zSq5 million, and in 2012 three damages awards exceeded zSq1 
billion.

2
 With such large sums at issue, attention has focused on the appropriate methods 

of assessing the value of patents and the effect of their alleged infringement.

In recent years, there has been increased interest in the role of intellectual property rights 
in Asia. Initially, at least from a public perspective, this was perhaps limited to counterfeit 
consumer goods and internet piracy. The growth of Asian disposable incomes, however, has 
resulted in growing demand not only for branded goods and electronic media but also for 
improved services, such as health care, that depend on patented and branded products and 
processes.

Broadly, a patent acts to protect an innovation while a brand is designed to communicate 
differentiation between products. Patents and brands can act independently of one another 
or in combination to grow or retain a market position and, as such, both are considered 
assets.

Two of the most commonly used approaches for assessing the value of assets are the 
market-based approach and the income-based approach, typically expressed in the form of 
a discounted cash ]ow (9CO) model.

$
 A market-based approach estimates the value of an 

asset by reference to the prices at which similar or identical assets have been transacted in 
markets for which transparent price data is available.

Where reliable data is available about transactions involving the asset being valued, this 
generally provides the best evidence of value assuming that the transactions occurred close 
to the date of valuation and that expectations and market conditions have not changed 
materially between the date of transaction and the date of valuation.

Where there is no recent and reliable data on transactions involving the sub&ect asset, 
a market-based approach reDuires the existence of sujciently similar assets and the 
availability of information on the prices (and other terms) at which these similar assets 
were traded. A market-based approach is particularly dijcult to implement in the context 
of a patent valuation. The prices at which patents are traded are rarely publically disclosed 
(unless the patent owner is willing to disclose the terms on which it licenses the innovation) 
and, by de7nition, no two patents are identical. However, a market-based approach is often 
useful in the valuation of other forms of intellectual property, such as trademarks, which are 
commonly licensed by the owner to third parties.

In addition, the value of patents covering functionally comparable innovations may vary 
considerably, for example, with the remaining life of the patent and its perceived legal 
enforceability. In relation to the latter, patents are rarely perfectly enforceable and there is 
often considerable uncertainty as to whether a patent (newly issued or otherwise) can be 
enforced. Therefore, the value of a patent typically increases markedly once it has been held 
to be valid in court proceedings and this uncertainty is reduced.

4
 Similarly, the value of a 
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court-tested patent would be higher than the value of a patent covering a functionally similar 
innovation that has not been tested in court.

These complications make it unlikely that a valuer will be able to 7nd reliable pricing 
information for relevant, closely comparable patents. A market-based approach may 
therefore be applicable only infreDuently in patent valuation.

The primary alternative to a market-based valuation is an income-based valuation that seeks 
to identify the value of the incremental cash ]ows associated with a patent, for instance, by 
using a 9CO model. A 9CO model estimates the value of an asset by reference to the cash 
]ows the asset is expected to generate from the date of valuation. A 9CO model generally 
assumes that the patent holder has already exploited the patent to bring a commercially 
viable product to market and that the cash ]ows generated can be forecast to a tolerable 
degree of accuracy.

A third valuation approach, the :option price: approach, assesses the value of a patent on the 
basis that its payoffs are similar to those of an option contract (in particular, a call option, 
which bestows the right, but not the obligation to purchase an asset at a future date at a 
known price). The option holder will choose to exercise the option if, and only if, the value of 
the underlying asset exceeds the strike price.

An option-based approach can be used to assess the value of a patent prior to the 
introduction of a commercial product. A patent grants its holder the exclusive right to develop 
and market a product or utilise a cost-saving process. The patent holder will choose to 
exploit the patent if, and only if, the expected cash ]ows from exploitation (the value of 
the underlying asset) exceed the costs of development (the option strike price). If this is 
not the case, the patent holder can delay development, at no incremental cost, until market 
conditions change and development is pro7table (up until the expiry of the patent).

5

Although distinct from the 9CO method, the option price approach relies upon aspects of 
it. Indeed, in the context of patent valuation, it is often necessary to use a 9CO model to 
estimate the value of cash ]ows that might be generated if the patent holder chooses to 
develop a product from the underlying patent.

When using a 9CO method to value a patent, it is common to pro&ect the cash ]ows 
attributable to the patent up to the expiry of the patent. This approach has intuitive appeal[ 
no commercial entity is likely to pay for a patent that has expired. However, there is a body of 
empirical evidence to suggest that a patent holder is able to derive value from the underlying 
innovation well after expiry of the original patent (and the loss of exclusivity).

6

This chapter seeks to identify the circumstances in which a patent holder might be able to 
extract super-normal pro7ts from the underlying innovation following the expiry of the patent, 
and assess whether it is appropriate to assign the value of those incremental pro7ts to the 
original patent.

mIW fAkYATuEKO EW PATgKTO

A patent holder can typically extract value from a patent in two ways, namelyQ

; it can choose to exploit the patent themselves[ or

; it can choose to license the right to use the patent on exclusive or non-exclusive terms.

mcodoDic wjDjpeF Explore on dAv

https://globalarbitrationreview.com/review/the-asia-pacific-arbitration-review/2015/article/economic-damages?utm_source=GAR&utm_medium=pdf&utm_campaign=The+Asia-Pacific+Arbitration+Review+2015


RETURN TO IEKTgKTO  RETURN TO OYllAvL

How the patent holder chooses to extract value from the patent will depend upon, inter alia, 
the nature of the innovation, the patent holder:s appetite for risk, and whether the patent 
holder has sujcient commercial and technical expertise to exploit the patent successfully.

In theory, the value of the patent itself is independent from how the patent holder chooses 
to extract that value. Rather, the method of value extraction determines how the total value 
is allocated between the patent holder and the potential licensee. In one extreme, the patent 
holder might choose to bear all the risk associated with the development and launch of a 
viable product and therefore retains all of the value of the patent. Alternatively, the patent 
holder might choose to share the risks of commercial exploitation with the licensee, but also 
has to share the value of the patent.

8

The value of any asset is a function of the amount, timing and risks of the cash ]ows that 
it is expected to generate. When valuing a stream of future cash ]ows, it is appropriate to 
discount the amount of future expected cash ]ows to a present value using an appropriate 
discount rate that re]ects both the time value of money and the risks inherent in the pro&ected 
cash ]ows. Ignoring timing and risk for the time being, the amount of the income stream 
is principally a function of the ease with which the patent can be exploited to develop a 
commercially viable product and the si3e of the potential market for that product.

In principle, 9CO analysis can be applied to patents covering both products and processes. 
The future cash ]ows generated by a cost-saving process patent are eDual to the net 
reduction in costs brought about by the innovation, less the costs to implement the process. 
Oor a product patent, the future cash ]ows are the incremental pro7ts generated though the 
sale of products covered by the patent.

In the interest of simplicity, this chapter assumes that a patent can be associated with a 
clearly de7ned income stream, whether reduced costs or increased revenues. In reality, many 
products and processes use a suite of patents, and it may be dijcult to clearly delineate the 
incremental value associated with any individual patent. Oor example, 'illette 7led 22 patents 
in relation to its Sensor ra3or that were designed to be interlocking, making it impossible to 
duplicate the product and dijcult to assign value to any speci7c patent.

G

A further factor that will heavily in]uence the income generated from a patent is the 
extent to which the patent genuinely limits competitive entry into a market. Many patents 
generate only incremental improvements to an existing product, or can be bypassed using 
non-patented workarounds, severely restricting their value.

In cases where a patent effectively excludes competition from a market, the patent holder 
is commonly assumed to be able to exploit this monopoly position to earn super-normal 
pro7ts for the patent:s duration. zpon expiry of the patent, it is expected that competition 
will exploit the newly out-of-patent technology to enter the market and erode the incumbent:s 
pro7t margins and market share. Oor this reason, when valuing a patent using 9CO analysis, 
a valuator seldom forecasts cash ]ows beyond the expiry of the original patent.

However, there is an increasing body of literature to suggest that, in some circumstances, a 
patent holder might be able to en&oy monopoly pro7ts for a period after the expiration of the 
patent.

gxTgKOuEKO EW gxIkYOufuTL

A patent holder can continue to earn monopoly pro7ts for as long as it is able to prevent 
entry into a market, while maintaining prices above the level consistent with a competitive 
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market.
•

 The prospect of continued monopoly pro7ts encourages a patent holder to seek 
to extend the period of exclusivity beyond the expiry of the patent by deterring or preventing 
generic competition from entering the market.

Vf  the many strategies employed by patent  holders to extend their  exclusivity,  one 
of the most commonly recognised is :evergreening:. Patent evergreening refers to the 
practice of exploiting intellectual property law to extend the period of exclusivity. While 
examples of evergreening can be found across a range of industries, the practice is 
most commonly associated with the pharmaceuticals industry. Three ma&or evergreening 
strategies employed in the pharmaceutical industry areQ

10

; stockpiling - the practice of obtaining multiple, separate patents covering different 
aspects of the same product. By staggering the expiry of these patents, the patent 
holder is able to extend the period of market exclusivity[

; line extensions - the efforts by pharmaceutical companies to gain additional periods 
of exclusivity by obtaining patents on modi7cations to the original drug, or its method 
of application[ and

; franchise extension - the introduction of a new (or modi7ed) and heavily marketed 
alternative to the original drug whose patent is about to expire. The intention under 
this strategy is to minimise the loss of market share and dissuade generic entry by 
switching customers away from the out-of-patent original.

znsurprisingly, these strategies are contentious and often the sub&ect of litigation. Empirical 
evidence shows that patents which do not cover a drug:s active ingredient and serve 
primarily to extend the period of market exclusivity are more likely to be the sub&ect of legal 
challenges.

11

These legal challenges have undermined the effectiveness of evergreening strategies. In the 
zS market, drugs for which the 7rst generic entry occurred between 2001 and 2010 en&oyed 
an average nominal patent term, de7ned as the time between brand approval and the expiry 
of the latest expiring patent, of about 16 years. However, as the result of challenges to the 
evergreening patents, the period of market exclusivity en&oyed by these drugs was only about 
12 years.

12

Advertising expenditure and brand building can help reinforce the evergreening strategies 
discussed above. In particular, a strong, well-recognised brand can assist pharmaceutical 
companies in the successful introduction of brand or franchise extensions, extending the 
market exclusivity period en&oyed by the underlying innovation.

In recent years, concerns over the continued ability of pharmaceutical companies to develop 
new :blockbuster: drugs, coupled with increasing development costs, has focused attention 
on the role of branding in the pharmaceutical industry in extending market exclusivity and 
deterring the entry of generics.

Strong brands enable 7rms to differentiate their products from generic competitors, 
strengthening  their  competitive  position.  This  is  particularly  true  in  countries  with 
decentralised health-care systems, where drug purchasing and treatment decisions are 
made by individual doctors or patients.

The bene7ts of developing a strong brand presence to augment franchise extension and 
diversi7cation strategies are perhaps best illustrated by the AstraZeneca:s marketing of 
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Prilosec. AstraZeneca introduced Prilosec, one of a new tranche of drugs known as proton 
pump inhibitors, in 1•G•. By 2001, sales of the drug had reached a peak of zSq2.6 billion per 
annum. As early as 1••5, AstraZeneca recognised the threat that generic competition might 
pose to its blockbuster drug and set about planning a mitigation strategy.

1$

Between 1••8 and 2000, AstraZeneca spent between zSq50 million and zSq100 million 
per annum marketing Prilosec as the :Purple Pill: solution for heartburn. In March 2001, 
AstraZeneca launched Nexium, a second generation proton pump inhibitor. Vver the next 
six years, AstraZeneca spent up to zSq240 million per year positioning Nexium as an 
improvement on, and natural successor to, Prilosec and :today:s purple pill:. Nexium sold for 
about zSq5 per pill and was targeted at high-income customers.

14

In November 2002, following a series of legal battles between AstraZeneca and generic 
manufacturers, the 7rst generic substitutes for Prilosec entered the market at a discount to 
the pre-patent-expiry Prilosec price. AstraZeneca responded by introducing its own generic 
version of Prilosec for over-the-counter sales. The generic version retained the purple colour 
and brand identity of the original prescription drug, which AstraZeneca sold for zSq0.81 per 
pill, signi7cantly undercutting the generic competition.

15

This strategy allowed AstraZeneca to capture the premium end of the market with Nexium 
while the generic version of Prilosec secured much of the low income, generic market. It is 
clear that the success of this strategy rested, in part, upon the success of the original Prilosec 
branding exercise. Notably, the opportunities to introduce extensions to a strong commercial 
brand are valuable, even if the 7rm has not yet decided to pursue such a strategy. In other 
words, the additional options provided by the brand are valuable in themselves.

16

Even if they are eventually invalidated by the courts, evergreening strategies may oblige a 
potential generic entrant to engage in costly litigation proceedings before it is able to enter 
the market. The attractiveness of engaging in, and initiating challenges to, evergreening 
strategies depends, in part, upon the regulatory regime and legal framework within which 
the patents are contested.

In the zS, the Hatch-Waxman Act grants a 1G0-day period of exclusivity to the 7rst generic 
manufacturer to challenge a patent successfully. 9uring this period, only the successful 
challenger and the original patent holder can market an authorised generic product. This 
encourages generic manufacturers to 7le patent challenges and to do so as Duickly as 
possible after the patent is issued. In Europe, where no such provision exists, the incentives 
to challenge patents are accordingly reduced.

18

Even if the patent holder does not actively engage in evergreening and the patent is not 
otherwise extended, there is often a lag between the expiry of the patent and the entry of 
generic competition. Regulatory frameworks play a signi7cant role in determining the speed 
and ease with which a generic competitor can enter the market following the expiry of a 
patent.

In the zS, the Hatch-Waxman Act lowered the barriers to generic entry by allowing potential 
generic entrants to demonstrate bioeDuivalence

1G
 to the original drug, rather than having to 

replicate the costly product testing undertaken by the original patent holder. To accelerate 
generic entry, the legislation granted generic manufacturers the right to conduct the 
necessary bioeDuivalence tests and trials prior to the expiry of the patent, thus reducing the 
lag between the expiry of the patent and the entry of a generic competitor.

1•

mcodoDic wjDjpeF Explore on dAv

https://globalarbitrationreview.com/review/the-asia-pacific-arbitration-review/2015/article/economic-damages?utm_source=GAR&utm_medium=pdf&utm_campaign=The+Asia-Pacific+Arbitration+Review+2015


RETURN TO IEKTgKTO  RETURN TO OYllAvL

The situation in Europe varies between countries. In general, bioeDuivalence tests can only 
be conducted once the patent holder:s data relating to pre-clinical tests and clinical trials is 
no longer protected. In cases where the patent was 7led long before market authorisation 
for the product was obtained, this data protection period can extend beyond the life of the 
patent. Therefore, under the European system, exclusivity can stem from either the patent 
protection or data protection.

20
 In practice, instances where exclusivity is solely reliant upon 

data protection are relatively rare. Nevertheless, the existence of data protection rights can 
serve to frustrate the rapid entry of generic competition following the expiry of a patent.

The speed of generic entry is also in]uenced by the si3e and structure of national markets. 
Empirical research has shown that the probability of generic entry is positively correlated 
with the revenue earned from the patented drug, and the delay between patent expiry and 
generic entry is negatively correlated with revenue earned.

21
 Therefore, high revenue drugs 

are more likely to see generic entry, entry is likely to occur more rapidly following the expiry 
of the patent and entry 7rst occurs in the largest national markets.

It is apparent that a combination of regulatory policy, market conditions, and the actions of 
patent holders can extend the period of market exclusivity beyond the expiry of the patent. 
As illustrated in table 1, these factors lead to signi7cant international divergence in both the 
probability of entry and length of exclusivity across four national markets.

Table 1Q Characteristics of generic entry

znited 
Kingdom

znited 
States

'ermany Japan

1••G’20012006’200•1••G’20012006’200•1••G’20012006’200•1••G’20012006’200•

Proport- 
ion of 
molecul- 
es 
experie- 
ncing 
generic 
entry

1G¥ 2•¥ 22¥ $4¥ 21¥ $$¥ $0¥ $6¥

Length 
of 
exclusi- 
vity 
period 
(yr)

12 11.4 11.2 11.$ 11.$ 10.1 11.• 12.1

Sourcew P Dan-on and M Vuruka2a‘ .Cross&national evidence on generic pharmaceuticalsw 
pharmacy vs’ physician&driven markets7 )0144z’ NBER 2orking paper 4600j’

The data in table 1 shows that generic entry is by no means universal. Even in the znited 
States, only about one-third of drugs experienced generic entry. However, the proportion of 
molecules experiencing generic entry increased over time in each of the four markets shown. 
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This perhaps re]ects the increased regulatory tolerance of generic entry and the increasing 
rewards available to generic manufacturers.

9espite the increased prevalence of generic entry, the length of the exclusivity period en&oyed 
by patent holders has not declined uniformly across the four markets. Between 1••G-2001 
and 2006-200•, the zK and 'ermany saw declines in the average length of the exclusivity 
period, possibly re]ecting changes in the European regulatory regime over that period as 
well as speci7c national policies to promote generic entry.

In contrast, in the zS, the average length of the market exclusivity period remained relatively 
stable, increasing slightly from 11.2 years to 11.$ years. This is consistent with the 7ndings of 
Hemphill and Sampat that legal challenges to the increased use of evergreening strategies 
have ensured that patent holders have been unable to signi7cantly increase the period of 
market exclusivity en&oyed by their products.

22

Vutside of Japan, there is relatively little data about the length of market exclusivity periods 
en&oyed by patented products in Asia. Ooreign pharmaceutical 7rms have typically been 
reluctant to introduce their patented products to less developed markets at prices affordable 
in those markets. This is in part because, in order to make the products affordable to 
consumers in less developed markets, patent holders would have to sell the drugs at a 
signi7cant discount to the prices charged in more developed markets. Patent holders fear 
that such sales would undermine the monopoly prices they are able to charge in :developed: 
markets, and perhaps encourage unauthorised parallel imports.

As Asian markets develop, it might be expected that they will exhibit stronger protections for 
intellectual property, and an increased ability and willingness to pay prices comparable to 
those prevailing in the zS or Europe. Singapore:s emergence as a regional hub for intellectual 
property transactions and management is perhaps indicative that this process is already 
taking place within Southeast Asia. Such developments might increase the willingness of 
pharmaceutical companies to introduce their patented products to these markets.

In the meantime, certain developing economies have sought to use compulsory licences to 
overcome this reluctance. znder a compulsory licence, the local government authorises a 
company to exploit a particular patent without the consent of the patent holder in return 
for a royalty set by the government. This process may be conducted with or without 
input from the patent holder. The circumstances in which a government may grant a 
compulsory licence without breaching international agreements were expanded signi7cantly 
under the Agreement on Trade-Related Aspects of Intellectual Property Rights and the 9oha 
9eclaration.

2$

To date, political pressure, fear of retaliatory acts by the governments of developed countries, 
and the relative lack of manufacturing sophistication in developing counties have limited the 
instances of compulsory licensing. Between 1••5 and 2011, there were 24 instances across 
18 countries where compulsory licences were either publically contemplated by the local 
government or granted. The number of compulsory licences granted peaked in the 200$ to 
2005 period and has declined markedly since 2006.

24

The ma&ority of compulsory licences have concerned treatments for HIYXAI9S.
25

 Oor 
example, in 2006 Thailand granted a compulsory licence permitting Thailand:s 'overnment 
Pharmaceutical Vrganisation to import a generic version of the antiretroviral drug Efaviren3 
from India, even though the drug was still under patent in Thailand. In return, Merck, the 
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patent holder, was granted a royalty of 0.5 per cent of the total sales value of the medication 
imported or produced by Thailand.

26

It is clear that, where they have been granted, compulsory licences undercut the ability of the 
patent holder to extract monopoly level pro7ts from a market before and after patent expiry.

Implications for patent valuation

Although in some markets the period of exclusivity following expiry of the patent is seen to 
have declined in recent years, it is apparent even for those products that are challenged with 
generic entry, patent holders often en&oy a monopolistic position after the expiry of a patent. 
Hudson (2000) found that, from 1•G4 to 1••6, this period averaged about 2.6 years in the 
zS and zK compared wit&h $.4 years in 'ermany.

This has led some commentators to suggest that when valuing a patent one should also 
consider the :post-expiry patent value: (PEPY). In 9CO analysis, this would involve pro&ecting 
cash ]ows beyond the expiry of the patent and assigning the value of these cash ]ows to 
the patent. Hudson (2000) has suggested weighting these cash ]ows in proportion to the 
perceived likelihood of generic entry following the expiry of the patent. The PEPY is thus a 
function ofQ

28

; the probability of generic entry[

; the expected lag between patent expiry and the entry of generics[

; the expected pro7ts if no generic entry occurs[ and

; the expected pro7ts following generic entry.

These factors in turn depend upon, for example, the geographic market covered by the 
patent, the demand for the patented product, and the expected behaviour of the patent 
holder. Such characteristics are, collectively, uniDue to each patented product and may 
vary considerably even across different products in the same geography and industry. It is 
therefore not possible to assess the PEPY without carefully considering how these factors 
relate to the speci7c product itself. In particular, it would not be appropriate to simply assume 
the existence of a PEPY without assessing the role played by each of these factors.

However, while Hudson:s analysis elucidates the factors in]uencing the pro7ts earned by the 
patent holder following the expiry of a patent, it is not clear that the value of these cash ]ows, 
where they exist, should be assigned to the patent itself.

Assigning the post-expiry cash ]ows to the patent implies that a commercial entity would 
be willing to pay a positive amount for an expired patent. This is not an intuitively appealing 
assumption. It can be safely assumed that no commercially rational entity will pay for a 
patent that grants it no enforceable intellectual property rights. Vn this basis, post-expiry 
cash ]ows should not be included in a patent valuation.

If the value of post-expiry cash ]ows is not embodied within the value of the patent, where 
might it lie# Vne possibility is that the value of post-expiry cash ]ows is attributable to the 
brand name under which the patented product is distributed. Thus, while a company may no 
longer be willing to pay for the original patent covering ibuprofen, it may be willing to pay for 
the Motrin, Advil or Nurofen brands under which the drug is sold. This view is consistent with 
the observation that pre-expiry advertising is one of the strategies used by 7rms to maintain 
their sales following generic entry.
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IEKIkYOuEKO

Oirms engage in a variety of strategies to extend the period over which their patented 
products en&oy market exclusivity. The success of these strategies depends, in part, upon the 
regulatory and legal framework with which intellectual property rights are enforced. However, 
empirical evidence suggests that, across &urisdictions, patent expiry is followed by a delay 
before generic entry occurs.

This delay allows the incumbent to continue to en&oy the bene7ts of a greater market share 
or higher prices than would be available in a competitive market, even after the expiry of 
the underlying patent. We have suggested that, rather than attributing the value of these 
post-expiry cash ]ows to the patent, they might be attributed to the brand covering the 
patented product.

The effective period of exclusivity en&oyed by patent owners can be extended considerably 
through the adroit use of branding and product differentiation. Empirical evidence has found 
a strong correlation between advertising expenditure and the 7rm:s decision to launch a 
franchise extension.

2G

Branding is playing an increasingly important role in pharmaceutical 7rms: business models. 
Between 1••6 and 2005, the total advertising expenditure by pharmaceutical companies in 
the zS increased by 160 per cent to zSq2•.• billion per annum. The most rapid growth was 
seen in direct-to-consumer advertising which increased by $$0 per cent over the period.-2•

 Orom 1••0 to 2005, the returns earned by pharmaceutical companies on advertising 
expenditure were three times greater than the returns on RF9.

$0

Branding strategies, and the returns they produce, are predicated upon the enforceability of 
the underlying, original patent. The patent grants the holder a period of exclusivity during 
which it can develop its market position and build a sustainable brand. In circumstances 
where the patent holder is denied this exclusivity period, it may be unable to successfully 
develop a brand around the patented product.

In those circumstances, it may be denied both the post-expiry cash ]ows attributed to 
the brand, and the opportunities for franchise extensions provided by a strong brand 
presence. Thus, when considering the damages arising from patent infringements, it might 
be appropriate to consider both the cash ]ows attributable to the patent itself and the 
extent to which the infringement has denied the patent holder the commercial opportunities 
associated with a strong brand.
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This chapter introduces the new rules of the Japan Commercial Arbitration Association 
(JCAA) that came into force on 1 Oebruary 2014[ the recent court decision involving 
arbitration[ and developments on free trade agreements.

KgV NIAA vYkgO ? vgAmL TE EWWgv YP-TE-mATg OgvfuIgO

The 2014 JCAA Commercial Arbitration Rules came into effect on 1 Oebruary 2014 (the New 
Rules).

1
 Oor the 7rst time in a decade, the JCAA has comprehensively amended its rules to 

meet the demands and expectations of arbitration users. International arbitration institutions 
currently compete with each other by improving their rules, practices and facilities and 
providing better services to users. 'iven the number of institutions eager to help prospective 
disputants, it is a good time to be an arbitration user. Since 1 Oebruary 2014, JCAA users 
may also en&oy arbitration governed by a set of the most sophisticated arbitration rules.

2
 

The aim of the New Rules is to provide ejcient and effective arbitration and to re]ect the 
best practice in international arbitration.

BgL IZAKdgO AT A dkAKIg

EcAienAy fnd EvveAtiOeness Pv uroAedbres

; The …Basic 9ateà system has been abolished.

; Awards must now be issued within six months from the formation of the tribunal (rule 
$•.1).

; The tribunal must 7x a schedule (rule $•.2) and identify issues (rule 40) in the early 
stages of the proceedings.

; Electronic 7ling (rules 2 and 5) has been introduced.

frDitrators

; The JCAA has introduced new screening of arbitrators (rule 25.$).

; The authority of the chair arbitrator on procedural issues (rule 8.$) has been clari7ed.

; The JCAAàs practice of respecting a partyàs reDuest that a sole or chair arbitrator not 
have the nationality of either party (rule 28.4) has been codi7ed.

Wealing Uith FnAooperatiOe uarties

; Constructive receipt of notices and submissions by a party refusing receipt (rule 5.4) 
has been introduced.

; Cost allocation taking into account the partiesà conduct during the arbitration 
proceedings (rule G$.2) has been introduced.

; The treatment of a defaulting party (rule 4G) has been clari7ed.

f Single uroAeeding wor Mbltiple Claims fnd Mbltiple uarties

; New reDuirements for bringing multiple claims in a single proceeding (rule 15) have 
been implemented.

; Scope of counterclaims (rule 1•) and amendment to claims (rule 21) have been 
clari7ed.
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; New reDuirements for consolidating proceedings (rule 5$), appointment of arbitrators 
in multiple party arbitration (rule 2•), and third-party &oinder (rule 52) have been 
established.

Interim Measbres fnd EmergenAy frDitrators

; The scope, reDuirements and effect in respect of interim measures (rules 66-6•) have 
been clari7ed.

; Emergency arbitrators provisions (rules 80-84) have been implemented.

Pthers

; Med-arb proceedings (rules 54, 55) have been re7ned.

; Expedited proceduresQ at the partiesà choice, monetary thresholds are no longer 
applicable (rule 85.1).

; The scope of con7dentiality obligations have been expanded to include con7dentiality 
obligations of any persons involved in the arbitration proceedings, and exceptions 
from con7dentiality obligations in the case of &usti7able reason (rule $G.2) have been 
clari7ed.

PvEfuOuEKO TE gxPgmuTg TZg AvHuTvATuEK PvEIggmuKdO

The JCAA has abolished the Basic 9ate system whereby the counting of time limits set forth 
in the rules, such as the time limit for submissions, commenced on the the date immediately 
following the expiry of three weeks from the date on which the JCAA sent a notice of the 
reDuest for arbitration.

$
 znder the previous rules, the clock did not start ticking until three 

weeks had passed from the date on which the JCAA sent a notice of reDuest for arbitration, 
even when the respondents had already received the reDuest for arbitration. znder the 
New Rules, the counting of the time limit commences on the date when the respondents 
receive or are deemed to receive the notices in order to move things forward as soon as the 
respondents receive a proper notice for arbitration.

The JCAA now obligates the tribunal to use its reasonable efforts to render an award within 
six months from the date of constitution of the tribunal (rule $•.1). To achieve such time limit, 
the tribunal is also reDuired to 7x a schedule of the proceedings through consultation with 
the parties as soon as practicable (rule $•.2). The tribunal is encouraged to identify issues 
at an early stage of the proceedings upon consultation with the parties and may prepare 
terms of reference if it 7nds it appropriate (rule 40). Oixing a schedule in Procedure Vrder 
No. 1 and identifying the issues at an early stage of the proceedings are representative of 
the best practice in international arbitration, and the JCAA has codi7ed such best practice 
to facilitate expeditious and ejcient arbitration proceedings.

AvHuTvATEvO

The arbitrators chosen by the parties are at the core of party autonomy, one of the 
fundamental principles of international arbitration. The New Rules continue to respect party 
autonomy[ however, the appointment of an arbitrator will not become effective unless and 
until the JCAA con7rms the appointment (rule 25.$). This con7rmation reDuirement applies 
eDually to the appointment of an arbitrator by a party or by the agreement of parties or 
party arbitrators, and has been introduced to exclude an arbitrator the selection of whom is 
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apparently inappropriate due to obvious con]icts,
4

 lack of availability or lack of competence 
at the outset of the proceedings. Since this is an exception to party autonomy, the JCAAàs 
refusal to con7rm the appointment of the arbitrators chosen by the parties is limited to 
extreme situations, and the JCAA may not refuse to con7rm the appointment of an arbitrator 
without consulting with the parties and other party arbitrators (rule 25.$).

lgAKO TE mgAk VuTZ YKIEEPgvATufg PAvTugO

A party may protract a given case by failing to appear in the proceedings. In the event that 
a party fails to appear without sujcient cause, the tribunal may continue the arbitration 
proceedings and render an award based on the evidence submitted (rule 4G). Vn some 
occasions, a party may become even more disruptive by refusing to receive any notices or 
submissions from the other party or from the arbitration institution. This could cause serious 
issues should the arbitration law or arbitration rules reDuire that notices or submissions be 
received by an intended recipient party to put such notices and submissions into effect. 
An obstructionist party may deploy such tactics to frustrate the arbitration proceedings. In 
order to tackle those tactics, the JCAA has introduced the concept of constructive receipt 
of notices and submissions by an intended recipient in the event such intended recipient 
refuses receipt, whereby such party is deemed to have received the notices and submissions 
on the fourth day after the notices or submission were dispatched, or on the date when the 
intended recipient refused receipt, if such date is known (rule 5.4).

The concept of constructive receipt was also introduced to a party whose address is not 
ascertainable in spite of reasonable efforts exerted by a sending party. In this event, a party 
is deemed to have received the notices and submissions on the fourth day after the notices 
or submission were dispatched to the partyàs last known address (rule 5.5).

The New Rules further con7rm the tribunalàs authority to allocate the costs of arbitration, 
including attorneysà fees of the parties, taking into account a partyàs conduct during the 
arbitration. Oor example, should a party fail to comply with interim orders issued by the 
tribunal or disrupt the proceedings, the tribunal may, in essence, sanction the party by 
imposing a higher allocation of costs on the party regardless of the outcome of the 
proceedings (rule G$.2).

A OuKdkg PvEIggmuKd WEv lYkTuPkg IkAulO AKm lYkTuPkg PAvTugO

The New Rules offer the option of a single proceeding for multiple claims ifQ

; all parties to the multiple claims have agreed in writing[

; the multiple claims are sub&ect to the same arbitration agreement[ or

; the multiple claims arose between the same parties[ and

; the same or similar Duestion of fact or law arises from such claims[

; the arbitration agreements refer all such claims to be arbitrated at the JCAA 
or under the rules of the JCAA[ and

; a single proceeding for such claims is feasible in light of the arbitration 
agreements, considering factors such as the seat, the number of arbitrators, 
and languages prescribed in each of the arbitration agreements (rule 15.1).
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znder the previous rules, the scope of claims that could be brought into a single proceeding 
was dictated by an arbitration agreement[ namely, multiple claims may be arbitrated in a 
single proceeding if those claims arose from the same arbitration agreement. This principle 
remains the same[ however, the New Rules introduced some ]exibility such that a party 
may arbitrate multiple claims governed by separate arbitration agreements in a single 
proceeding when it is sensible and practicable to do so. Oor example, a party may now bring 
multiple claims governed by separate arbitration agreements in a single proceeding if such 
claims arise from separate but virtually identical individual contracts that involve similar 
and repeated transactions and are sub&ect to one single master agreement. The New Rules 
apply essentially the same reDuirements as mentioned above to counterclaims (rule 1•), 
amendment of claims (rule 21), third-party &oinder (rule 52), and consolidation (rule 5$), in 
each case, aiming to achieve ejcient dispute resolution in one single proceeding.

uKTgvul lgAOYvgO

Interim measures have been provided in the JCAA rules[ however, the New Rules have 
clari7ed the scope, reDuirements and effect for the interim measures by essentially 
incorporating Article 18 of 2006 zNCITRAL Model Law and Article 26 of the 2010 zNCITRAL 
Arbitration Rules (rules 66-6•). A ma&or difference between the zNCITRAL rules and 
the New Rules is that the New Rules explicitly exclude the option of ex parte interim 
measures, while the zNCITRAL Rules are silent on this point (rule 66.4). Please note that 
the Japanese Arbitration Act, which is consistent with the 1•G5 zNCITRAL Model Law, has 
not incorporated the 2006 zNCITRAL Model Law. As such, interim measures issued by the 
tribunal are not enforceable in a Japanese court as yet. However, the failure to comply with 
the interim measure could be sanctioned by way of an unfavorable allocation of costs and, at 
minimum, a non-compliant party is likely to be found in breach of an arbitration agreement, 
which constitutes another cause of action.

glgvdgKIL AvHuTvATEvO

Oollowing the trend of institutional arbitration rules, the JCAA has introduced emergency 
arbitrator (EA) proceedings, which are eDually robust to those provided for by other 
institutional rules with respect toQ

; a party being able to apply for EA proceedings even before 7ling a reDuest for 
arbitration[

5

; no person being able to be appointed as an EA if there are any circumstances likely 
to give rise to doubts as to impartiality or independence (unlike an arbitrator, who 
is disDuali7ed only when there are any circumstances likely to give rise to &usti7able 
doubts as to impartiality or independence)

6
 of the EA[

; the JCAA, in principle, appointing an EA within two business days from its receipt of 
the application[

; an EA setting the procedural schedule immediately after the appointment and issuing 
an interim decision within two weeks from the appointment[ and

; any such interim decision issued by an EA being treated as an interim measure issued 
by the full tribunal unless and until the tribunal amends, suspends or terminates such 
interim decision (rules 80-84).
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Again, EAàs interim decision is not yet enforceable in a Japanese court, a breach of an interim 
decision issued by an EA could be sanctioned in the course of apportionment of costs and 
constitute another cause of action. The fees for an EA are sub&ect to cap of £2 million.

8

AvHlgm PvEIggmuKdO

The JCAA has re7ned its rules on mediation conducted in the course of arbitration such that 
an arbitrator may not act as a mediator without a written agreement between the parties 
(rule 54.1). Vnce the parties agree to have an arbitrator serve as a mediator, such parties 
may not challenge the arbitrator on the ground that he or she acted as a mediator (rule 
55.1). Ourthermore, an arbitrator acting as a mediator is reDuired to inform the parties of 
the existence of ex parte communications with either party (rule 55.2). The JCAA does not 
reDuire an administration fee for mediation when an arbitrator of the pending arbitration 
is acting as a mediator (rule 55.4). The JCAA rules now clearly set forth a …settlement 
negotiation privilegeà (rule 54.$)[ namely, unless otherwise agreed to between the parties, 
communications made during the mediation proceedings or any settlement proposal made 
by a mediator are excluded from evidence in the arbitration proceeding.

gxPgmuTgm PvEIgmYvgO

Expedited procedures at the JCAA were originally intended for small claims below £20 
million whereby a sole arbitrator would render an award within three months from the 
appointment, having only a one-day hearing if necessary. This procedure is now open to all 
parties irrespective of the si3e of the claim so long as the parties agree in writing and notify 
the JCAA of their agreement within two weeks from the date of receipt of the arbitration 
reDuest by the respondent (rule 85).

By incorporating the best practice in international arbitration into its New Rules, the JCAA is 
now better positioned to meet the needs and expectations of JCAA users.

NAPAKgOg IEYvTO ? TEE WvugKmkL WEv AvHuTvATuEK3

The Japanese courts have been consistently arbitration-friendly and have rarely intervened 
in arbitration proceedings or set aside, or refused to enforce an arbitration award even before 
Japan adopted the 1•G5 zNCITRAL Model Law in 200$.

Last year, the Tokyo 9istrict Court restated its basic approach by dismissing a claim based on 
an arbitration agreement. However, this case involved a …pathologicalà arbitration agreement, 
and the court decision to uphold the pathological agreement should be Duestioned.

TEBLE muOTvuIT IEYvT mgIuOuEK 01 AYdYOT 0C(1

This case involved two sales contracts of silicon wafers for solar panels between a Korean 
company (the purchaser) and a Japanese company (the seller).

G
 The purchaser 7led a suit 

against the seller to seek repayment of the advance payment (approximately zSq$.5 million) 
after terminating the sales contracts based on the alleged breach by the seller. The seller 
sought dismissal of this claim based on the arbitration clauses in the sales contracts, the 
dismissal of which the court granted. The arbitration clauses in the two sales contracts 
provided in essence as followsQ

11 Arbitration
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11.1 Both Parties shall do their best in order to settle any disputes andXor 
arguments, which may arise upon or in connection with the present Contract, 
by means of negotiations.

11.2 Any disputes arisen upon or in connection with the present Contract, 
including the disputes concerning the Duality of the products should be 
submitted for recourse and 7nal resolution to the International Commercial 
Arbitration Court.

11.$ The award of the Arbitration Court shall be 7nal and binding for both 
Parties, but can be substituted by a friendly agreement between Parties, which 
agreement should be duly drawn up in writing and signed by both Parties. 
Language of the arbitral proceedings is English.

The arbitration clause refers the disputes to the International Commercial Arbitration Court 
and, according to the court decision, there were at least three arbitration institutions with the 
name …International Commercial Arbitration Courtà (ICAC), in Russia, zkraine and Belgium.

•
 

The purchaser claimed that it intended to arbitrate under ICC rules (as opposed to the ICAC 
rules) and the arbitration agreements were entered into by mistake and therefore should 
be found void. It would be unthinkable and against common business sense for a Korean 
party and a Japanese party entering into an arbitration agreement whereby either party may 
initiate arbitration before any of the three institutions in Russia, zkraine or Belgium in relation 
to a sales transaction between Japan and Korea. Such a defective arbitration clause should 
be found void and should not have been permitted to stand even as an ad hoc arbitration 
agreement. Vn this point, the seller, although refusing to identify its intent in this arbitration 
clause (ie, whether or not the seller actually intended to arbitrate under the auspices of 
any of the three arbitration institutions in Russia, zkraine or Belgium), argued that it is not 
uncommon to arbitrate in a neutral country (ie, a country other than the countries of the 
parties), and the parties should not have made a mistake twice in agreeing to the arbitration 
clause when the sales contracts involved a large sum of money. In endorsing the arbitration 
clause as it was, the court held that the minimum reDuirement for an arbitration agreement 
under the Japanese Arbitration Act is …an agreement to arbitrate in writingà and the above 
arbitration clause unDuestionably met such minimum reDuirement. In denying the …mistake 
argumentsà, the court assumed that the parties must not have reviewed the arbitration clause 
carefully in entering into two contracts involving a large stake. The court further assumed 
that the parties may well have chosen to arbitrate in Russia, zkraine or Belgium because 
the parties may have preferred to have arbitration in a neutral seat, and Russia, zkraine 
or Belgium may well be chosen as the seat because, in particular, Russia and zkraine had 
adopted the zNCITRAL Model Law.

TZg IEYvT OZEYkm YKmgvOTAKm TZg HYOuKgOO vgAkuTL

Pathological arbitration clauses are common issues, ironically, among arbitration-friendly 
countries. The arbitration-friendly court, being eager to respect party autonomy, often rushes 
to a conclusion that a pathological arbitration clause should survive as it is, or as a simple 
ad hoc arbitration clause, by removing the terms that frustrate the arbitration clause, or in a 
modi7ed form after going through a …surgical processà of interpreting the partiesà true intent. 
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There is no single prescription to resolve the issue of a defective arbitration clause. However, 
as a starting point, the court should understand the business reality that it is Duite possible 
that any party may by mistake execute a pathological arbitration clause and later either 
party may take advantage of such defective clause to frustrate the ejcient resolution of 
disputes. Indeed, it is not unusual that dispute resolution is provided for in the miscellaneous 
provisions section at the very end of an agreement ’ sometimes referred to as …a midnight 
clauseà because the parties negotiated it at the very end of a negotiation that lasted days and 
nights. This is precisely the source of a pathological arbitration clause. The court should not 
merely assume that the parties should have reviewed and negotiated an arbitration clause 
carefully simply because the stakes involved are substantial. It is also important for the court 
to be familiar with arbitration practice, such as the preferred institutions, preferred seats 
and the fact that adoption of the zNCITRAL Model Law is one thing and arbitration practice 
up to international standards is Duite another thing, and it is very uncommon for parties to 
have multiple options in choosing arbitration institutions as interpreted by the Tokyo 9istrict 
Courtàs 7ndings.

Am ZEI AvHuTvATuEK uO KET AkVALO A OEkYTuEK

Vne may argue that the Tokyo 9istrict Court should have allowed the arbitration clause to 
survive as a straight forward ad hoc arbitration agreement (ie, sheer agreement to arbitrate). 
Again, the court should also understand and appreciate the practice of arbitration ’ which 
reDuires extensive cooperative between the parties to pursue ’ and the court, in allowing a 
defective arbitration clause to survive as an ad hoc arbitration clause, is not always a proper 
prescription. While an agreement to arbitrate in writing may be the minimum reDuirement 
for an arbitration agreement, when parties agree to an institutional arbitration, the parties 
have intentionally avoided ad hoc arbitration, and 7nding an ad hoc arbitration agreement 
could be a material deviation from partiesà true intent. Indeed, a sheer agreement to arbitrate 
may result in an extremely costly and time consuming process should either party be an 
obstructionist. This is because every time a party does not cooperate, the other party has to 
resort to the court of the seat to move the proceeding forward, particularly before the tribunal 
is constituted. A court 7nding that there is an ad hoc arbitration clause may well force a 
party to give up dispute resolution altogether. The court should wisely discern the partiesà 
real intent and whether it is fair and eDuitable to allow a pathological arbitration clause to 
survive and, if so, how.

uKfgOTlgKT TvgATugO AKm Wvgg TvAmg AdvgglgKTO

Vne of the key economic policies for the Abe administration is tapping into the growth of 
emerging markets by promoting economic partnership with emerging countries.

10
 Japan 

is currently aiming to raise its free trade agreement (OTA) ratio (ie, the ratio of trading 
countries having an OTA with Japan among all trading countries) from 1• per cent to 80 
per cent by 201G. As part of this effort, on G July 2014, Japan and Australia entered into 
an economic partnership agreement.

11
 Vn 22 July 2014, Japan and Mongolia came to a 

basic agreement on ma&or issues in relation to the EPA currently sub&ect to negotiation.-12
 9etailed information on the concluded EPAs and ongoing negotiation of EPAs to which 

Japan is a party can be found at the Ministry of Ooreign Affairsà website.
1$

 The government 
considers that the investment chapter in OTAs is critical not only to promote trade but also to 
secure stable supply of mineral and energy sources. As such, the importance of investment 
treaties and investment chapters in OTAs continue to rise. The Japanese government is 
now trying to increase awareness of recourses available to Japanese investors under 
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OTAs and BITs to support Japanese investorsà negotiation with host states that owe treaty 
obligations to protect Japanese investors. In principle, Japanese companies continue to 
take a litigation and arbitration-averse approach, and no publicly available data shows 
that Japanese investors have initiated investment treaty arbitration since the Saluka case 
in 2006.

14
 However, due to the rapid increase of investment in the area of energy and 

infrastructure, Japanese investors may soon be put in a position of having no choice but 
to initiate ojcial investment treaty arbitration against host states.
Notes

1. www.&caa.or.&pXeXindex.html.  See  JCAA  Newsletter  March  2014  (No.  $1)  at 
www.&caa.or.&pXeXarbitrationXnewsletter.html. An annotation of the rules is available 
in Japanese atwww.&caa.or.&pXarbitrationXrules.html.

2. The New Rules apply to arbitration 7led on and after 1 Oebruary 2014 (Supplementary 
provision of the New Rules).

$. www.&caa.or.&pXeXarbitrationXrules.html. JCAA arbitration rules as amended and 
effective on 1 January 200G.

4. Oor example, a case where an arbitratoràs disclosure reveals con]icts set forth on the 
red list of the IBA 'uidelines on Con]icts of Interest.

5. An applicant must 7le a reDuest for arbitration within 10 days from the date of 7ling 
an application for EA proceedings (rule 80.8).

6. Rule $1.$ (challenge to arbitrators). The higher standards are imposed on EAs in order 
to avoid challenges to EAs subseDuent to the appointment in light of the emergency 
nature of the proceeding.

8. The JCAA Regulation for Arbitratoràs Remuneration, article •.

G. 2012(wa)2460$, 201$WLJPCA0G2$G004.

•. www.tpprf-mkac.ruXen (Russia), www.ucci.org.uaXarbXicacXenXicac.html (zkraine) 
and httpQXXchea-taic.beX (Belgium).

10. …Japan  Revitali3ation  Strategy,à  14  June  201$. 
www.kantei.go.&pX&pXsingiXkei3aisaiseiXpdfXen‘saikou‘&pn‘hon.pdf.

11. www.mofa.go.&pXecmXepXpage22e‘0004$0.html The EPA between Australia does 
not contain an IS9S provision. Instead, the two countries have agreed, among other 
things, to revisit the dispute resolution mechanism between an investor and a host 
country if Australia enters into any multilateral or bilateral international agreement 
providing for a mechanism for the settlement of an investment dispute between 
Australia and an investor of another country or the other party to that agreement, with 
a view to establishing an eDuivalent mechanism under the Japan’Australia EPA.

12. www.mofa.go.&pXmofa&X7lesX000045G•2.pdf (Japanese only as of the date of this 
article).

1$. www.mofa.go.&pXpolicyXeconomyXftaXindex.html

14. Saluka  Investments  B  :  v  The  C-ech  Republic,  zNCITRAL 
www.italaw.comXcasesX•61.
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Arbitration is a legally and commercially accepted dispute resolution mechanism in Nepal, 
and its acceptance can be &udged by the increased attention it is receiving from contracting 
parties and the growing number of arbitration proceedings conducted in the country. Parties 
aim for an arbitration clause that will produce mandatory conseDuences for the parties 
with no (or minimal) intervention from the &udiciary prior to or after the award, a clear 
dispute settlement demarcating the partiesà liability without further reference to any other 
cumbersome procedure, and speedy &udicial enforcement. The Nepalese Supreme Court 
has repeatedly ruled that there is no right to appeal against an arbitral award and that the 
&urisdiction of the appellate court is of a correctional nature, not on the merits of the case, 
but on limited grounds, such as the validity and legality of the contract, the right to be heard, 
the issue of &urisdiction, the arbitrability of the dispute under Nepalese law and awards that 
are against public policy or the public interest. Even within that limited &urisdiction there is 
scope for interpretation, and many interpretations depend on the wisdom of &udges.

In principle, arbitration is preferred because both parties have the right to appoint an 
arbitrator of their choice, who for the most part are recognised experts or experienced in 
the 7elds related to the dispute, or known to the parties. Apart from this, the statutory 
provision that the arbitration award can be enforced by courts as if it were a court decision 
gives con7dence to the litigating party. 9espite this background, in practice parties often 
7nd the process frustrating for various reasons. Some examples of the negative aspects of 
arbitration in Nepal are brie]y explained in this article. This should not be taken as a criticism 
of any party to the contract, the court, the &udges or the government, but as a warning to take 
appropriate measures at the time of signing the contract, for risk analysis, for conceptual 
clarity and so on. Some of the frustration can be attributed to the bad drafting of contract 
provisions, particularly the arbitration clause, or to the lack of conceptual clarity among 
parties to the contract, &udges in court and even court ojcials, whether during the hearing 
of a challenge to an arbitral award or during its execution.

AvHuTvATuEK AdvgglgKTO

Some of the common issues that can render arbitration clauses defective are dealt with 
in this article. Such defective arbitration clauses, if not properly analysed or evaluated at 
the time of signing, or if simply …cut and pastedà from other bad or irrelevant contracts, 
ultimately fail to deliver. Vften the suffering party will blame the principles or concepts behind 
the arbitration, despite the fact that they had willingly signed the contract. Any arbitration 
provision in an agreement is expected to deliver a result, but in the absence of proper care 
at the time of the drafting of an agreement, and particularly the arbitration clause, a badly 
drafted arbitration provision will certainly increase uncertainty, take up a potentially unlimited 
amount of time and attribute unexpected costs to the parties. Such provision may ultimately 
result in the abandonment of arbitration or may never be enforceable as an arbitration clause. 
Such …pathological clausesà also invite court intervention in many instances, and bene7t the 
hostile party that does not wish to participate in the arbitration process, since that party 
may be in a bene7cial position if arbitration does not take place. Recently, there have been 
many instances where courts have avoided unnecessary intervention before, during or even 
after arbitration, but there are a few examples of &udges who see arbitration as a parallel 
or competitive process to court proceedings and they prefer to retain superiority in dispute 
settlement. In one example, an award was set aside after a challenge against it was heard 
only because, in the decision part of the process, the tribunal did not mention the particular 
clauses of the contract under which one partyàs entitlement was determined. 9espite the 
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fact that all such clauses were mentioned in the claim, re&oinders and arguments by the 
parties and were even recorded in the award, the decision was set aside and sent back for 
correction because, in the last paragraph of the award, the relevant provisions of the contract 
were not mentioned. This did not change the outcome of the process, and only served to 
waste the time and money of the parties involved. In another contract in Nepal, the parties 
showed a clear intention to arbitrate and resolve the dispute arising from the contract, but 
the contract stated that the …Chief Justice of Nepal shall be the sole arbitratorà. In another 
contract, the parties unilaterally stated that the …Chief Justice of Nepal shall act as appointing 
authorityà. Another example is that of a ma&or contract in which the parties agreed to 7rst refer 
all disputes to a dispute ad&udication board (9AB), whose recommendations could only be 
challenged by invoking arbitration[ but there was no provision to form the 9AB. znlike for the 
appointment of an arbitrator by the Appellate Court, as prescribed in the Arbitration Act, there 
is no similar provision for appointment of 9AB members. Oailure to name 9AB members 
caused a substantial delay, until both parties mutually agreed in good faith to waive the 9AB 
reDuirement so as to make arbitration provision workable. In another contract, it stated that 
a 9AB decision, if not challenged, shall become 7nal and binding and be enforceable by the 
courts of Nepal. znfortunately, the Nepalese legal system does not provide any mechanism 
for the enforcement of 9AB recommendations or decisions, and such enforcement is limited 
to foreign and domestic arbitral awards. Vn rare occasions, contracts have been drawn up 
where parties have accepted both platforms concurrently (ie, the court and arbitration). Vne 
such contract stated that the contract and arbitration would be governed by domestic laws, 
that the courts of a particular location should have &urisdiction and that the parties would 
have the choice as to whether to resort to arbitration or otherwise.

In yet another contract, parties agreed to refer the dispute to arbitration to be conducted by 
the Rules of the International Chamber of Commerce (ICC) in Paris. Whether the word …Parisà 
indicated the venue of arbitration or the address of the ICC was sub&ect to interpretation. The 
contract amount was fairly small and the claim was also minimal, meaning it was beyond 
the claiming partyàs capacity to resort to institutional arbitration in Paris. The claimant 
abandoned the right to claim because of the complexity and lack of capacity to deal with 
the arbitration proceeding in Paris. When asked, the party simply stated that they were in 
a hurry to sign the contract and never gave any importance to (and possibly never read) 
the dispute settlement clause during signing. The parties lacked even basic information 
about the difference between administered and ad hoc arbitration, number of arbitrators, 
method of selection, choice of arbitration rules and importance of designating the place of 
arbitration. Likewise, in a contract between a government department and a contractor for 
the construction of a bridge, the contract simply stated that arbitration should be conducted 
in accordance with the Arbitration Rules of Nepal. However, while there was an …actà of 
Parliament (the Arbitration Act in force), the government had not formulated any …rulesà under 
such Act. As the government did not respond to the contractoràs notice for the appointment 
of an arbitrator, the contractor had to approach the 9istrict Court (under the earlier Arbitration 
Act, 20$G of 1•G1), who appointed a Justice of the Appellate Court as arbitrator. Both parties 
accepted the appointment and cooperated with the arbitrator, but the award delivered by 
such arbitrator (a sitting &udge) was ultimately nulli7ed by the Supreme Court because the 
Constitution did not allow any sitting &udge to be appointed for work other than in court (with 
only a few exceptions). The court further directed the government to formulate a rule to 
conduct such arbitration (Supreme Court Bulletin, year 10, vol G, p 5) but without prescribing 
a time limitation. In the absence of such a rule being in place, the arbitration proceeding 
remained in limbo for a decade until a high-ranking government ojcial took the initiative 
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to resolve the dispute under the new Arbitration Act. This new arbitration agreement paved 
the way for arbitration to begin and the dispute was ultimately resolved. This proves that a 
commitment from a responsible ojcial in a government ministry or department can make a 
difference to getting disputes resolved more Duickly, provided there is a will to resolve them.

These are a few instances that do not represent the level of intelligence or ability of the 
drafters of the contracts, the working of the &udiciary, or the government or society as 
a whole. Recently, many employees and clients have emphasised this clause and taken 
time to analyse what provisions will deliver better results. There are also many responsible 
government ojcials who fully respect the courts and give importance to arbitration. These 
examples only serve to highlight for the reader how an alternative dispute resolution 
mechanism develops over a period of time, why conceptual clarity is essential and how 
important it is to carefully draft the arbitration clause in an agreement.

KYkkuWuIATuEK EW AK AVAvm HL IEYvTO uK KgPAk

The courts adopt a conceptually modern approach that entails refraining from unnecessary 
intervention in arbitral proceedings so as to uphold the arbitration clause and make 
it  effective,  rather than adopting an interpretation that impugns such clause.  Many 
court decisions have demonstrated a pro-arbitration approach, although few courts have 
considered the merits of disputes or interpreted their own 7ndings.

Courts in Nepal take the issue of statutory limitation extremely seriously. In Raxendra Man 
Sherchan v Appellate Court‘ Patan (Nepal Law 9igestXNe Ka Pa, 2064 9ecision No. 8G2$, 
page $26, 9ivision Bench), the Supreme Court ruled that, under the Arbitration Act, 1•••, the 
process of appointing an arbitrator has to commence within three months from the date the 
dispute arises. Similar orders on limitation were issued in Nepal Industrial and Commercial 
Bank Ltd v Arbitrators and others (Writ No. 062-WV-2GG6, decision date BS 206•.6.1X18 
September 2012) and certain other cases by the Supreme Court, therefore the contracting 
parties must remain extremely cautious as regards matters of limitation and the reasons for 
referring a dispute to arbitration, the time taken to appoint an arbitrator and the procedural 
time limitation for appointing an arbitrator or 7ling a claim.

In Bikram Pandey v Ministry of Physical Planning and Construction (Nepal Law 9igestXNe 
Ka Pa, 2068 9ecision No. G4$8, page 1$46, 9ivision Bench), the Supreme Court came up 
with a new interpretation to simplify the arbitration procedure. It ruled that internationally 
recognised rules like the zNCITRAL Arbitration Rules may govern arbitration, but when such 
rules come into con]ict with domestic laws the provisions of domestic law will apply. The 
Supreme Court further ruled that, even if the parties agree to conduct arbitration under the 
zNCITRAL Arbitration Rules, their failure to name an appointing authority in the arbitration 
agreement will not give automatic authority under the zNCITRAL Rules to designate an 
appointing authority and that the Appellate Court will have &urisdiction to act as appointing 
authority.

In many recent challenges over arbitral awards against government organs or entities, the 
government has argued that the award would increase the 7nancial liability of the Treasury, 
which was never considered at the time of the signing of the contract, and that such 
additional burden on the Treasury is against public policy as the burden will be shifted to 
the public and be collected via taxes. It can only be termed as an …emotional encashmentà of 
the situation, rather than a plea on the merits of the case.

gKWEvIglgKT EW AK AvHuTvAk AVAvm HL TZg IEYvTO
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When statutory arbitration was 7rst recognised by the 9evelopment Board Act, 1•56 
(amended in 1•64), there was no supporting legal provision to enforce arbitral awards. After 
about three decades, the Arbitration Act, 20$G was enacted. 9espite the fact that there was 
no legal backing to enforce an arbitral award, in Anang Man Sherchan v Chief Engineer (Nepal 
Law 9igestXNe.Ka.Pa. 2020, decision No. 220, page 201, Oull Bench) the Supreme Court 
concluded that arbitration was an alternative remedy prescribed by the 9evelopment Board 
Act. At the same time, this decision could also have directed the 9istrict Court to execute 
the award as if it were a court decision. Had this been done, it may not have been necessary 
to wait for over two decades for enforcement of the Arbitration Act 20$G, which reDuired the 
9istrict Court to enforce an arbitral award as if it were its own decision. The normal execution 
procedure for court decisions (or arbitral awards) is prescribed in the Civil Code (Muluki 
Ain) of 1•6$ in the chapter on punishment. No. 42 of the chapter on punishment has hardly 
been amended to cope with the spirit of alternative dispute resolution and developments in 
concepts and laws relating to arbitration, and it states that the party seeking enforcement 
from the other party should identify property from which the recovery has to be made. While 
the chapter on punishment that reDuires application for execution within three years to be 
7led at the 9istrict Court, the Arbitration Act contains a speci7c provision regarding applying 
for the execution of an award within $0 days if the award is not self-executed within an initial 
45 days from the date of receipt of the award by the party against whom it has been delivered. 
Apart from the above time limitation, all other procedures for the 9istrict Court to execute 
an award are the same as under general law. There is no time limitation for the execution of 
an award. In many instances, often involving government ministries, departments or other 
entities, court notices do not even receive a response despite repeated reminders, and yet 
the 9istrict Court still 7nds it dijcult to take immediate action to enforce the award. If the 
award is against any natural person or company or other public establishment, the person 
reDuesting execution of an award must locate the property, bank account numbers or other 
particulars of the property to be withheld and recovered, but this does not apply against the 
government.

Aside from such lengthy execution procedures where the property from which the recovery 
has to be made must be identi7ed by the bene7ciary, such execution becomes cumbersome 
if the recovery is to be made from a government ministry, department or pro&ect. In one 
of the rare but notable case in which an award was delivered over a decade ago, partial 
payment was made after an out-of-court settlement and the rest was withheld under various 
pretexts, including the issuance of tax deduction at source. In fact, there was no provision for 
tax deduction at source on the payment under court order and that tax liability should have 
been dealt with separately by the bene7ciary. Even if the Duestion of tax was raised, no such 
amount has been deposited with the tax authority for over two years. This raises the Duestion 
of the accountability of the government ojcials who deal with it, although there are barely 
any mechanisms available to do so. Such actions only create confusion and raise Duestions 
of trust and faith in government authorities. This does not mean that all government bodies 
deal with courts in a similar fashion, but there are few who comply with court notices after 
the arbitral award has been 7nalised. In Anil Kumar Pokharel v District Court Kathmandu 
and others (Nepal Law 9igestXNe Ka Pa, 2064 9ecision No. 8G$6, page 460, 9ivision Bench), 
the Supreme Court interpreted that, in the event that either party 7les a petition to set aside 
an arbitral award, such award shall become 7nal after the Appellate Court endorses it. This 
means that the whole process of execution has to wait until the Appellate Court decides on 
the challenge, if any. If not challenged, the award becomes 7nal and binding on the parties. 
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Therefore, even if, conceptually, arbitration is regarded as a faster process, the bottleneck 
is the execution of an award where the bene7ciary has to identify the property from which 
recovery should be made, and in the absence of any speci7c authority that keeps such 
records it becomes investigative work for the party seeking recovery. Oor foreign companies 
or citi3ens, it becomes more dijcult to perform such execution in a short time if the other 
party is hostile or disobedient.

Even in cases of disobedience by government authorities, there is hardly any strict and 
effective action that the aggrieved party can resort to. Complaints to constitutional bodies 
like the Commission for the Investigation of Abuse of Authority also do not give clear 
solution to the party seeking recovery of the entitlement. Those who favour development 
law concepts are of the opinion that nothing stops courts from initiating such suo moto 
contempt action if payment is not made and a property is not disclosed from which 
recovery may be made. Practically, it is for the development lawyers to convince the court 
to abandon the conventional procedure and adopt progressive action to ensure Duick and 
effective execution. znless courts take stricter action against defying parties who ignore 
court notices, it is unlikely that attitudes will change.

IEKIkYOuEK

With growing interest of foreign investors in the 7eld of infrastructure development, such 
as hydropower, airports and the aviation sector, and highways, it is essential to understand 
how arbitration works in Nepal and what protection can be taken by the parties. There is a 
growing need for the legislature to simplify legal provisions for the enforcement of arbitral 
awards designating speci7c timelines and for the government to show that it is committed to 
the execution of awards in all respects. Likewise, there is a dire need for capacity building of, 
and more exposure for, among others, &udges, government and private development lawyers, 
contract drafters and court ojcials, so as to enhance public trust and faith in arbitration 
proceedings as a successful mode of dispute settlement.

IidhjVYeSDj PjL CodceSd
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A vgfugV EW TZg BEvgAK OYPvglg IEYvT IAOgO EW AvHuTvATuEK uOOYgO

In the past, arbitration was not actively used to resolve international disputes in Korea due to 
a lack of con7dence in the arbitration system and low awareness of its signi7cance. However, 
the Korean government and legal professionals in Korea have made efforts to strengthen 
the human resources and material infrastructure relating to arbitration, and as awareness 
of the need for ejcient dispute resolution has increased, international arbitration has been 
increasingly considered the most important method of resolving commercial disputes in 
Korea and, as a result, is becoming increasingly popular.

9uring this process of re7ning the arbitration system by broadening the awareness of 
arbitration and strengthening the human resources and material infrastructure relating to 
arbitration, the Korean courts aim to ensure that the ejciency of the arbitration system is 
not overlooked. 9evelopments in the overall awareness of the arbitration system on the part 
of the Korean courts, as demonstrated in cases regarding the cancellation and enforcement 
of arbitral awards, are directly linked to the development of arbitration in Korea.

Korean courts have been in step with the international development of arbitration by 
recognising a relatively broad scope of validity with respect to arbitration agreements 
while recognising the separability of arbitration clauses, by taking a generous approach in 
evaluating the grounds for arbitration awards, and further by introducing the concept of 
international public policy through their rulings in ma&or cases. This article will review the 
overall position of the Supreme Court of Korea with regards to issues such as arbitration 
agreements, governing laws, arbitration tribunals and the cancellation, recognition and 
enforcement of arbitral awards in connection with international arbitrations.

AvHuTvATuEK AdvgglgKTO

Validity Pv frDitration fgreements

Whether  an  arbitration  agreement  exists  between the  parties  to  a  dispute  may  be 
controversial in practice due to problems such as ambiguities in the proper construction 
of an arbitration agreement clause. The Supreme Court takes the following position in the 
event that there is disagreement on the proper interpretation of a contract between the 
parties concerned, to the point that the proper construction of the partiesà intentions in that 
contract is ambiguous. Vne must comprehensively consider the detailed circumstances, 
such as the concept of arbitration under the relevant governing law of such arbitration, 
the contents of the arbitration clause in view of the characteristics and the method of the 
arbitration agreement, and the background of the arbitration agreement between the parties, 
in determining the validity of such arbitration agreement under the speci7c arbitration 
clause, while applying the general rules of construction of contract (eg, that the contents of 
wordings, the motive and backgrounds of the relevant contract, the intended purpose of the 
relevant contract and the partiesà actual intentions should be comprehensively considered 
and reasonably construed from an empirical perspective).

In Supreme Court 9ecision 20049A68264 rendered on 1$ May 2005, with respect to the 
issue of the validity of an arbitration clause stating thatQ

In the case of dispute resolution, both parties shall be sub&ect to the arbitral 
awards issued by the Busan branch of the Korean Commercial Arbitration 
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Board under the Arbitration Act, and the relevant lawsuit, if any, shall be 
submitted to the court having &urisdiction over the domicile of the 9efendant, 
the contractor ?...=

The Supreme Court held thatQ

This arbitration clause cannot be deemed as an optional arbitration clause 
but rather shall be construed as an exclusive arbitration agreement, in light 
of the background of drafting of the relevant arbitration provision under the 
aforementioned legal principles. In the meantime, …the relevant lawsuit, if anyà 
in the above clause shall be construed as that both parties agreed on the forum 
of lawsuits relating to the procedural aspect of the arbitration and the arbitral 
award.

This indicates that the Supreme Court tends to recognise a broad scope of applicability of 
arbitration as a means for dispute resolution, upon the comprehensive review of the contents 
of the relevant dispute resolution clause and the background of the parties agreeing to such 
clause, in connection with whether the parties concerned have agreed to resolve a dispute 
through arbitration.

The Supreme Court takes a rather cautious approach to cases where …implicit agreementà is 
deemed to be established if a party argues the existence of a valid arbitration agreement in 
the written application for arbitration and the other party does not contest it, even when no 
written arbitration agreement existed prior to the 7ling of the application for arbitration.

In Supreme Court 9ecision 20049A201G0 rendered on 10 9ecember 2004, there was no 
written arbitration agreement between a Korean company and a Yietnamese company 
before they entered into arbitral proceedings on a dispute between them. The arbitration was 
referred to the Yietnamese Commercial Arbitration Board, the relevant arbitral proceedings 
commenced, and both parties produced the application for arbitration and the relevant 
answers without any ob&ection. Thereafter, the arbitral award was made on that dispute 
and the Yietnamese company accordingly brought a lawsuit seeking recognition and 
enforcement of such arbitral award against the Korean company before the Korean courts. 
In this case, the Supreme Court held thatQ

The Convention on the Recognition and Enforcement of Ooreign Arbitral 
Awards  (the  …1•5G New Uork  Conventionà)  reDuires  that  the  arbitration 
agreement under Article IY(1) be an …agreement in writingà stated in Article II 
and further reDuires in Article II(2) that that written arbitration agreement shall 
be …an arbitral clause in a contract or an arbitration agreement, signed by the 
parties or contained in an exchange of letters or telegrams.à Accordingly, even 
when the Plaintiff, the Yietnamese company, 7led an application for arbitration 
at the Yietnamese Commercial Arbitration Board and then the 9efendant, the 
Korean company, did not 7le any ob&ection thereto and an implicit agreement 
was made conseDuently, this implicit agreement shall not constitute a valid 
arbitration agreement under Article II of the 1•5G New Uork Convention 
unless there are special circumstances that the arbitration agreement is 
con7rmed through business or arbitration documents exchanged between 

BoSej Explore on dAv

https://globalarbitrationreview.com/review/the-asia-pacific-arbitration-review/2015/article/korea?utm_source=GAR&utm_medium=pdf&utm_campaign=The+Asia-Pacific+Arbitration+Review+2015


RETURN TO IEKTgKTO  RETURN TO OYllAvL

the two companies prior to or after the application of the relevant arbitral 
proceedings.

Validity Pv Pptional frDitration fgreements

The Supreme Court takes a cautious approach in dealing with cases involving the issue of 
the validity of …optional arbitration agreementsà, which are designated as one of the optional 
methods together with other methods of dispute resolution in the arbitration clause, as 
opposed to being designated as the sole dispute resolution method.

In this regard, in Supreme Court 9ecision 200$9A$1G rendered on 22 August 200$, where 
a dispute resolution clause under the supply agreement stated that …the dispute shall be 
referred to ad&udicationXarbitration in accordance with the laws of the Purchaseràs countryà 
and the respondent continued to assert that there had been no arbitration agreement when 
arbitral proceedings commenced, the Supreme Court held thatQ

The above optional arbitration clause is eventually effective as an arbitration 
agreement to the extent that (i) a party to that supply agreement opts not for 
court decision but for arbitral proceedings against the other party and reDuests 
dispute resolution in accordance with such proceedings and (ii) the other 
party responds to the such proceedings without any ob&ection, and therefore 
if the other party strongly argues non-existence of arbitration agreement in 
the answer and ob&ects to resolution by arbitration when one party 7les an 
application for arbitration, this clause shall not be deemed to be effective as 
an arbitration agreement.

The Supreme Court eventually held that an optional arbitration clause is valid to the extent 
that the other party engages itself in arbitral proceedings and does not 7le any other 
ob&ections. Accordingly, if a party, as the respondent in arbitral proceedings, desires to 
resolve the dispute by means other than arbitral proceedings, such party needs to strongly 
argue the non-existence of an arbitration agreement (in its own answer) in the course of the 
arbitral proceedings and oppose dispute resolution by arbitration.

SeparaDility Pv frDitration fgreements

As the Arbitration Act acknowledges the principle that an arbitration agreement is separable 
from other provisions if such arbitration agreement is stated in the form of an arbitration 
clause (article 18(1) of the Arbitration Act), the Arbitration Act expressly recognises the 
…separability of an arbitration clauseà.

In connection with this issue, in Supreme Court 9ecision •$9A5$054 rendered on 14 
Oebruary 1••5, when the defendant in a lawsuit seeking enforcement of a foreign arbitral 
award argued that it was no longer a party to the relevant contract or the arbitration 
agreement became invalid as the main (master) contract that contains such arbitration 
agreement was comprehensively transferred to a third party, the Supreme Court held thatQ

Judgment on whether an arbitration agreement is invalidated or not is 
inseparably linked to the merits of the case, and it should be determined in 
accordance with the decision of arbitrators (arbitration tribunal) pursuant to 
the decision made on the merits of the case.
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In view of the above decision, for the purpose of persuading the Korean courts to accept 
the invalidation of an arbitration agreement it is necessary to argue that the arbitration 
agreement was invalidated by its governing law rather than there being grounds for 
invalidating or cancelling a main contract.

dEfgvKuKd kAV )OYHOTAKTufg kAV APPkuIAHkg TE AvHuTvATuEK AdvgglgKT 
mYvuKd TZg OTAdg EW APPvEfAk AKm gKWEvIglgKT EW AvHuTvAk AVAvmOj

The 1•5G New Uork Convention sets forth that recognition and enforcement of an award 
may be refused if the relevant arbitration agreement is invalidated by the governing law 
designated by the parties or, in the case of non-designation, under the law of the country 
where such award was made (article Y(1)(a) of the 1•5G New Uork Convention).

In connection with this issue, in Supreme Court 9ecision G•9AKA20252 rendered on 10 April 
1••0, relating to governing law, a sale and purchase contract stated on its reverse thatQ

The validity, interpretation and performance of this Agreement shall be 
governed by the laws of  England,  and any dispute arising out  of  or  in 
connection with this Agreement, including such validity, interpretation and 
performance, shall be sub&ect to arbitration in accordance with the rules of the 
London Court of International Arbitration as of the date of execution of this 
Agreement.

The plaintiff sought execution of the arbitral award pursuant to the award made by the 
London Court of International Arbitration, and the defendant argued that the relevant 
arbitration agreement was withdrawn and no longer effective. The governing law became 
the key issue in determining whether or not withdrawal of the arbitration agreement was 
available.

In this case, the Supreme Court held that withdrawal of the arbitration agreement eventually 
relates to the effectiveness of such arbitration agreement. It considered that article Y(1)(a) 
of the 1•5G New Uork Convention states that such withdrawal shall be determined by the 
governing law designated by the parties in the 7rst place, or the law of the country where such 
arbitral award was made in the case of non-designation of governing law, and furthermore 
that the sale and purchase contract in Duestion stated on its reverse that …* any dispute 
arising out of or in connection with this Agreement, including such validity, interpretation 
and performance, shall be sub&ect to arbitration in accordance with the rules of the London 
Court of International Arbitration as of the date of execution of this Agreement.à Thus, it was 
deemed that the parties concerned designated the law of England as the governing law.

As examined above, pursuant to article Y(1) of the 1•5G New Uork Convention, the Supreme 
Court deems the substantive law of an arbitration agreement for the recognition and 
enforcement of arbitral awards to be the governing law as agreed by the parties concerned 
and, if the parties did not designate a governing law, that the arbitration agreement shall be 
sub&ect to the law of the country where the arbitral award was issued.

vgfEIATuEK2 vgIEdKuTuEK AKm gKWEvIglgKT EW AvHuTvAk AVAvmO

CanAellation Pv frDitral fTards Wbe Ro Invringement Pv Rhe WevenAe ,ight Pr Violation Pv Pther 
Wbe uroAess
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znder the Arbitration Act, arbitral awards shall have the same effect on the parties concerned 
as the 7nal decision of the court (article $5 of the Arbitration Act). If a party intends to protest 
against an arbitral award, such party may 7le a suit seeking revocation of the relevant arbitral 
award before the court, within a certain period and only on certain prescribed grounds (article 
$6 of the Arbitration Act).

In particular, issues arise as to when an arbitral award may be set aside on the grounds 
that a party 7ling a suit for revocation of that arbitral award did not receive due notice of 
arbitral proceedings or was unable to defend itself on the merits of the relevant case due to 
other reasons, which would constitute infringement on the defence right or violation of due 
process (article $6(2)(i)(b)).

In Supreme Court 9ecision G•9AKA20252 rendered on 10 April 1••0, the losing party did 
not receive the notice of arbitral proceedings, and failed to participate in such arbitral 
proceedings, but was aware of the progress of such arbitral proceedings and had sujcient 
time to prepare for them. The Supreme Court held thatQ

Where …the party against whom the award is invoked was not given proper 
notice of appointment of the arbitrator or of the arbitration proceedings or 
was otherwise unable to present his or her case,à stated as the reason for 
refusing recognition and enforcement in article Y(1)(b) of the 1•5G New Uork 
Convention (of which the Republic of Korea is also a signatory), indicates that 
not all of the cases that infringe on the defense right due to such reasons shall 
be refused of its recognition and enforcement but only those cases where the 
degree of infringement of the defense right are too serious shall be refused.

Accordingly, in order to set aside arbitral awards due to infringement of the defence right, 
the fact that there was such an infringement or a violation of due process is insujcient[ the 
degree of such infringement should be so serious as to warrant the refusal of recognition or 
enforcement of such arbitral award. The level of seriousness of the degree of infringement 
on defence rights that warrants refusal shall be determined on a case by case basis.

,eAognition fnd EnvorAement Pv woreign frDitral fTards ,elating Ro ubDliA uoliAy

znder the Arbitration Act, recognition and enforcement of a foreign arbitral award that is 
sub&ect to the 1•5G New Uork Convention shall be governed by the same Convention (article 
$• of the Arbitration Act), and such recognition and enforcement may also be refused if the 
competent authority in the country where recognition and enforcement is sought has found 
that such recognition or enforcement would be contrary to the public policy of that country 
(article Y(2)(b) of the 1•5G New Uork Convention).

In connection with this issue, in Supreme Court 9ecision •$9A5$054 rendered on 14 
Oebruary 1••5, the Supreme Court, with regards to the argument that the effective $0-year 
period of the relevant arbitral award under the laws of the Netherlands Antilles is longer than 
the mandatory provision under the Civil Act and against Korean public policy and therefore 
enforcement of such effective period should be refused, held thatQ

Since the purpose of recognition or enforcement of a foreign arbitral award 
is to protect the enforcing countryàs fundamental moral and social order by 
preventing them from being damaged by such foreign arbitral award, approval 
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of the foreign governing law in a foreign arbitral award shall not be forthwith 
refused even when such foreign governing law violates a mandatory provision 
under our positive law, and will be refused only to the extent that such approval 
conseDuently is against the public policy of Korea.

The Supreme Court further rendered that this case was not against the public policy of Korea.

When international commercial disputes arise it is vital to resolve such disputes, particularly 
by means of one-time ejcient and professional arbitration proceedings in view of the nature 
of international transactions. Considering that Korea is also a member country of the 1•5G 
New Uork Convention, which was introduced for effective recognition and enforcement of 
foreign arbitral awards in international commerce, and that it is commonly agreed that, 
in principle, foreign arbitral awards sub&ect to this convention shall be in accordance with 
the principle of res &udicata, the re-examination of the arbitratoràs evaluation of facts and 
legal &udgment shall be prohibited and the party challenging an arbitral award shall bear the 
burden of proof for arguing and proving the grounds for refusing the relevant recognition or 
enforcement.

Article Y(2)(b) of the 1•5G New Uork Convention provides that …contrary to the public 
policyà shall be a ground for refusing the recognition and enforcement of foreign arbitral 
awards, however, the meaning of …public policyà refers to …international public policyà and 
is a narrower concept than …domestic public policy.à Although it is commonly agreed that 
the public policy set forth in article Y(2)(b) covers acDuisition of arbitral awards by …fraudà, 
this notion may con]ict with the principle of res &udicata if fraud is interpreted broadly, 
because re-examination of whether fraud existed in the arbitral proceedings may amount to 
re-examination of the arbitral award in violation of the principle of res &udicata. In connection 
with this issue, the Supreme Court has already rendered a &udgment providing an extremely 
restrictive interpretation regarding the grounds for refusing recognition and enforcement due 
to fraud.

Speci7cally, the Supreme Court took a position that foreign arbitral awards made in 
connection with international commerce envisage dispute resolution by an impartial and 
professional arbitrator who is appointed by the parties. It also considered that, as (i) foreign 
arbitral awards are more autonomous than foreign court decisions, which are sub&ect to 
foreign procedures[ (ii) the 1•5G New Uork Convention under which reDuirements are more 
lenient than those under the civil procedure laws was entered into as part of efforts to 
encourage recognition and enforcement of foreign arbitral awards[ and (iii) the principle of 
impartiality, in place of uniform &udgment pursuant to laws, may apply to arbitral awards to 
some degree,

1
 foreign arbitral awards shall not be more broadly interpreted in determining 

the grounds for the refusal of enforcement than the approval and execution of foreign court 
decisions.

In this respect, Supreme Court 9ecision 20069A202•0 rendered on 2G May 200• is one of 
the most important of the Courtàs decisions relating to international arbitration.

2
 In this case, 

the Supreme Court rendered a &udgment declaring the 7rst legal principle with regards to 
this issue

$
 by taking an active position in principle over whether the competent court has 

to issue a ruling pursuant to the ad&udication stated in the foreign arbitral award, where 
a corporate rehabilitation proceeding was commenced against a party to such arbitration 
after the issuance of the foreign arbitral award, followed by a lawsuit seeking ajrmation of 
the reported rehabilitation claims pursuant to such foreign arbitral award. Ourthermore, this 
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decision explains the meaning of the phrase …the recognition or enforcement of the award 
would be contrary to the public policy*à set forth in article Y(2)(b) of the 1•5G New Uork 
Convention, as well as the strict standards of interpretation of legal principles in connection 
with the &udgment of the above provision.

4

In addition,  the Supreme Court  maintained a very strict,  restrictive approach in the 
interpretation of the issue relating to fraud in the above case. In this regard, this Court held 
thatQ

The competent court in the country where an arbitral award is executed shall 
not wholly re-consider the rights and wrongs of substantive &udgment, such 
as the arbitratoràs evaluation of facts and application of law, for deciding 
whether the relevant foreign arbitral award was obtained by fraud, and then 
refuse to execute such award on the ground that this arbitral award has been 
obtained by fraud. However, the court may forthwith refuse to execute a foreign 
arbitral award without any other procedures to set aside or suspend such 
award to the extent that such award satis7es all the following reDuirementsQ (i) 
ob&ective evidence with obvious proof clearly demonstrating that a party 7ling 
a motion to execute such foreign arbitral award has engaged in fraudulent acts 
that should be penali3ed in the course of arbitral proceedings[ (ii) the other 
party was not aware of the above fraudulent acts of the 7ling party without 
negligence and as a result was not able to attack or defend them in the arbitral 
proceedings[ and (iii) such fraudulent acts are related to the key issues of the 
arbitral proceedings.à

The Supreme Courtàs interpretation and approach in the above decision are very reasonable 
and signi7cant in terms of international standards.

Rime Pv WeAision Pn ,eOoAation Pv frDitral fTardsG xrobnds wor ,evbsing ,eAognition fnd 
EnvorAement Pv frDitral fTards fnd EjistenAe Pv xrobnds wor fn PDBeAtion Ro f Claim

'enerally, the setting aside of an arbitral award is ad&udicated at the conclusion of the 
pleading or hearing (as in the case of recognition and enforcement of an arbitral award), and 
where there are any grounds for an ob&ection to a claim after an arbitral award is made, the 
key issue is whether recognition or enforcement of such arbitral award may be set aside due 
to such grounds.

In Supreme Court 9ecision 20019A201$4 rendered on 11 April 200$, the Supreme Court held 
thatQ

Since there is a ground for ob&ection to a claim under the law relating 
to execution, such as extinguishment of debts, after the arbitral award is 
established, and as a result it is revealed in the course of pleading in the 
trial that compulsory enforcement procedures pursuant to the written arbitral 
award are against the basic principle of our laws, the court may hold that such 
case is deemed contrary to public policy under Article Y(2)(b) of the 1•5G 
New Uork Convention and may refuse to execute the relevant arbitral award 
accordingly.
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The Supreme Court takes the position that the above interpretation is more consistent with 
&udicial economics, rather than commencing a separate litigation after 7nal determination 
of the &udgment of execution, and is more reasonable in light of the Korean &udicial system, 
which reDuires &udgment of execution to be rendered after pleading sessions.

Statement Pv xrobnds wor frDitral fTards

znless there is an agreement to the contrary between the parties, arbitral awards shall 
basically state the grounds for such awards (article $2(2) of the Arbitration Act), and failure to 
state such grounds does not fall under the grounds for setting aside arbitral awards (article 
$6 of the Arbitration Act). Accordingly, issues may arise where grounds for arbitral awards 
are not stated, or the stated grounds are so ambiguous that it is impossible to 7gure out 
what the arbitral awards are based on and whether such arbitral awards may be set aside 
for such reasons.

In Supreme Court 9ecision 20089A8$•1G rendered on 24 June 2010, the Supreme Court 
held thatQ

Article $2(2) of the Arbitration Act states that …each arbitral award shall state 
the reasons upon which it is based[ provided, however, that this shall not 
apply if the parties have agreed that no reasons are to be given or the award 
is a settlement award on agreed terms under Article $1,à and under Article 
$6(2)(i)(d) of the Arbitration Act, an arbitration award may be set aside by 
the court if the party making an application for setting aside an arbitral 
award furnishes proof that …the composition of the arbitral tribunal or arbitral 
proceedings were not in accordance with agreement of the parties, unless 
such agreement was in con]ict with any mandatory provision of this Act from 
which the parties cannot derogate, or failing such agreement, were not in 
accordance with this Act.à Therefore, on the assumption that an arbitral award 
may be set aside if such arbitral award does not state its ground even without 
agreement thereupon by the parties, the situation when an arbitral award does 
not state its grounds refers to a situation (i) where there is no ground stated 
in a written arbitral award or (ii) even where such ground is stated they are 
so unclear that the factual or legal &udgment of the relevant arbitral award 
cannot be identi7ed or (iii) such ground is contradictory. If a ground is set 
forth in the written arbitral award, it is &usti7able that such &udgment is based 
on eDuity regardless of the rules of law. Also, such ground needs to simply 
show how the arbitrator has reached such &udgment and does not have to 
provide clear, speci7c &udgment on the rights and relations of the relevant case. 
Ourthermore, unless such &udgment is obviously senseless or contradictory, 
any unreasonableness or incompleteness in that &udgment does not constitute 
non-statement of a ground for arbitral award.

Accordingly, where there is no ground stated in a written arbitral award, or where such ground 
is stated but is so unclear that the factual or legal &udgment of the relevant arbitral award 
cannot be identi7ed, or where such ground is contradictory, the arbitral award may be set 
aside. However, even in these situations, as long as a ground is set forth in the written arbitral 
award, it is &usti7able that such &udgment is based on eDuity regardless of the rules of law 
and such ground needs to simply show how the arbitrator has reached such &udgment and 
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does not have to provide clear, speci7c &udgment on the rights and relations of the relevant 
case. znless such &udgment is obviously senseless or contradictory, any unreasonableness 
or incompleteness in that &udgment does not constitute a ground for setting aside such 
arbitral award.

fOailaDility Pv ureliminary InBbnAtion wor Sbspension Pv frDitral uroAeedings fnd wiling Pv f 
WeAlaratory fAtion wor fcrmation Pv FnlaTvblness Pv frDitral uroAeedings

The current Arbitration Act does not contain any provision regarding whether a party who 
argues non-existence or invalidation of an arbitration agreement may seek a preliminary 
in&unction or 7le a declaratory action for ajrmation of the unlawfulness of the arbitral 
proceedings before the court for the purpose of suspending the arbitral proceedings prior 
to or in the course of such arbitral proceedings.

In connection with the issue of availability of a preliminary in&unction for suspension of 
arbitral proceedings for unlawfulness, in Supreme Court 9ecision •6MA14• rendered on 11 
June 1••6, the Supreme Court held thatQ

In view of the purport of Article 10 of the Arbitration Act stating that when 
a party argues that arbitral proceedings are not permissible, the arbitrator 
may proceed with arbitral proceedings and issue an arbitral award, even if 
the relevant arbitral proceedings are not permissible, it is not permitted to 
forthwith seek a preliminary in&unction of such arbitral proceedings before the 
court on the ground of the unlawfulness of such arbitral proceedings, without 
referencing to such partyàs right to 7le a declaratory action against the other 
party for ajrmation of the unlawfulness of such arbitral proceedings before 
the court or a suit seeking cancellation of the arbitral award after the issuance 
of the arbitral award on the grounds of such unlawfulness.

Meanwhile, in connection with the issue of availability of a right to 7le a claim for suspension 
or a declaratory action for ajrmation of unlawfulness of the arbitral proceedings before 
the court, in Supreme Court 9ecision 200$9A56$4 rendered on 25 June 2004, the Supreme 
Court held thatQ

Even when there is no arbitration agreement, the court shall not exercise its 
&udicial control over arbitral proceedings unless otherwise permitted by the 
Arbitration Act, and the declaratory action for ajrmation of unlawfulness of 
the arbitral proceedings shall constitute a method of such &udicial control and 
in turn shall not be permitted under Article 6 of the Arbitration Act.

Notes

1. Supreme Court 9ecision 20049A68264 rendered on 1$ May 2005 and Supreme Court 
9ecision •G9A•01 rendered on 10 July 1••G.

2. In this case, the author 7led an appeal before the Supreme Court for and on behalf 
of the plaintiff, or the losing party, and the Supreme Court accepted the authoràs 
argument and reversed the lower courtàs decision.

$. …If corporate rehabilitation proceedings under the former Corporate Reorgani3ation 
Act commence against a party to a foreign arbitral award, which is sub&ect to the 1•5G 
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New Uork Convention, after such foreign arbitral award is made, and an ob&ection 
is 7led against the claims reported on such foreign arbitral award as of the date 
of investigation of claims, and a suit seeking ajrmation of rehabilitation claims 
as 7led, the competent court shall 7nally determine rehabilitation claims and the 
voting rights in accordance with the ad&udication stated in that foreign arbitral award 
unless grounds for refusing recognition and enforcement set forth in Article Y are 
acknowledged.à

4. Article Y of the 1•5G New Uork Convention lists grounds for refusing recognition 
and enforcement of arbitral awards within the limited scope and paragraph (2)(b) 
of this article provides that, when such recognition or enforcement is contrary to 
public policy, the competent court in the country where the relevant arbitral award 
is enforced may decline such recognition or enforcement. Since the purpose of this 
provision is to protect the enforcing countryàs fundamental moral and social order by 
preventing them from being harmed by recognition or enforcement of foreign arbitral 
awards, this provision shall be limitedly construed in view of domestic circumstances 
as well as stable, international commercial order, and the above recognition or 
enforcement may be refused only to the extent that its enforcement results in an 
effect in contravention of the public policy of the Republic of Korea.

Kood T Kjdp PPC
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It is a widely accepted position that foreign direct investment is a ma&or contributor to the 
growth and development of any emerging country. With foreign direct investment comes 
capital, technology and management know-how, eventually leading to long-term bene7ts for 
the host country. This is particularly true for emerging countries such as Bangladesh. Since 
the beginning of the 1••0s, Bangladesh has adopted a number of policies to facilitate the 
growth of the private sector and increase the in]ow of foreign investment.

Bangladesh has also concluded a number of bilateral investment treaties (BITs) with different 
countries in order to promote foreign investments in its territory.At present, Bangladesh 
has concluded 2• BITs - 24 of which have come into force - and is currently negotiating 
with nine other countries. Most of the BITs signed by Bangladesh offer protection against 
expropriation and typically include prompt, adeDuate and effective compensation provisions 
for expropriation. It can be seen that although the BITs prohibit unlawful expropriation, 
no de7nition of :indirect: expropriation is provided in these treaties. Although a number of 
nationalisations took place after the independence of Bangladesh in 1•81, so far no cases 
of direct expropriation have been reported against Bangladesh.

Most BITs also contain provisions on full protection and security and the obligation to grant 
fair and eDuitable treatment, which is perhaps one of the most important standards of 
protection in international investment law. This standard of protection can also be found 
in Bangladesh:s investment protection statute, the Ooreign Private Investment (Promotion 
and Protection) Act 1•G0 (the Act). Article 4 of the Act explicitly grants :fair and eDuitable 
treatment: to foreign private investments, which shall en&oy full protection and security.

As a step towards its  commitment  to the protection of  foreign private investment, 
Bangladesh rati7ed the International Centre for Settlement of Investment 9ispute (ICSI9) 
Convention (the ICSI9 Convention), which came into force on 26 April 1•G0. The ICSI9 
Convention is a multilateral treaty formulated by the World Bank to create an impartial 
international forum for the resolution of legal disputes between foreign investors and host 
countries either through conciliation or arbitration. At present, 15• countries have signed the 
ICSI9 Convention.

Since 1•G0, a number of international arbitration cases have been brought under the ICSI9 
Convention by foreign investors against Bangladesh, all of them in the energy sector. Some 
of these cases shall now be discussed in turn.

HvugW EfgvfugV EW uKfgOTlgKT TvgATL IAOgO

Saipem V (angladesh NICSIW Case .o/ f,(05705)6

The case of Saipem concerned a dispute between a Bangladesh state entity, Petrobangla, 
and the claimant in relation to the installation of a gas pipeline in Bangladesh. The contract 
provided for disputes to be resolved by arbitration in 9haka under the ICC Rules. The 
completion of the pro&ect was delayed and a dispute arose between the parties over the 
compensation for such delay. Oailing to reach any amicable settlement, the claimant invoked 
the arbitration agreement and initiated arbitral proceedings in Bangladesh.

1
 9uring the 

course of the arbitration, and following applications made by Petrobangla, the Bangladesh 
courts revoked the authority of the arbitral tribunal on the ground that they had committed 
misconduct by denying certain procedural reDuests made by Petrobangla.
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Notwithstanding the orders of the Bangladesh courts, the arbitral tribunal decided to 
continue with the arbitration. The arbitral tribunal:s decision to continue was on the basis 
that the Bangladeshi courts did not have the necessary &urisdiction to revoke the authority 
of the arbitrators, which vested exclusively with the ICC International Court of Arbitration. 
Thereafter, Petrobangla resorted to the local courts for an in&unction against the continuation 
of the ICC arbitration. The in&unction was granted against the continuation of the arbitral 
proceedings. However, despite the in&unction, the arbitral tribunal proceeded to render the 
award.

Oollowing the arbitral award, Petrobangla 7led an application to set aside the arbitral award 
before the Bangladeshi courts. The Bangladeshi court con7rmed that the ICC award had no 
legal effect since the arbitral tribunal:s authority had been revoked earlier by the local courts. 
As a result of this decision, the ICC award was a nullity for all purposes in Bangladesh.

Oailing to receive any &ustice from the local courts, Saipem resorted to a claim under the ICSI9 
Convention alleging violation of Bangladesh:s obligations under the Bangladesh-Italy bilateral 
investment treaty. Saipem:s claim was based on undue interferences by the local courts with 
its right to arbitration and its rights under the ICC award. In Saipem, the ICSI9 Tribunal had 
to consider novel arguments raised by the parties from the perspective of international law. 
Speci7cally, the ICSI9 Tribunal had to consider whether the facts alleged by Saipem could 
give rise to state liability under public international law.

In Saipem, the ICSI9 Tribunal held that the vested rights of Saipem - namely, the right to 
arbitration and the right to the proceeds of the ICC award - were capable of being protected 
under international law.

2
 In respect of the courts: actions, the ICSI9 Tribunal, following Allard 

v S2eden,
$

was of the view that the actions of local courts could give rise to an international 
law claim.

4
 In Saipem, the main focus of the ICSI9 Tribunal was on the impact and effect of 

the local courts: decisions, which interfered with the claimant:s arbitration with Petrobangla.

After analysing the decisions of the Bangladesh courts, the ICSI9 Tribunal held that they 
were in violation of international law, in particular the New Uork Convention. The ICSI9 
Tribunal was satis7ed that the Bangladesh court:s decision to revoke the arbitrator:s authority 
amounted to a ]agrant violation of article II of the New Uork Convention since it had the effect 
of immobilising the arbitral process and frustrated :the spirit of the Convention:.

5
 The ICSI9 

Tribunal:s decision was reinforced by the fact that several in&unctions were issued against 
the continuation of the ICC arbitration which frustrated the arbitration agreement. The ICSI9 
Tribunal further noted that, although the local courts did have supervisory &urisdiction over 
the ICC arbitration and particularly in revoking the authority of the arbitrators, the exercise of 
their supervisory powers was illegal as the standard for revocation used by the Bangladesh 
courts and the manner in which the &udge applied that standard to the facts were sujcient to 
constitute an abuse of right.

6
 The ICSI9 Tribunal:s decision seems to suggest that, since the 

Bangladeshi courts reached an illegal &udgement under international law, the seat argument 
could not be relied upon to &ustify the interferences by the &udiciary.

CheOron V (angladesh NICSIW Case .o/ f,(0510k56

Another interesting arbitration brought against Bangladesh under the ICSI9 Convention was 
the case brought by gas company, Chevron.

8
 Chevron is one of the largest producers of 

natural gas in Bangladesh. It has been collaborating with Bangladesh to explore its natural 
gas and oil resources in order to meet the country:s energy demands. The full text of this 
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award is not readily available, hence this commentary is based on the limited excerpts that 
are publicly available.

In the early 2000s, a dispute arose between Bangladesh and Chevron Bangladesh Block 
Twelve Ltd and Chevron Bangladesh Block Thirteen and Oourteen Ltd, two companies 
incorporated in Bermuda (collectively, Chevron), over the interpretation of two production 
sharing contracts (PSCs) and three gas purchase and sale agreements ('PSAs) that related 
to the exploration, extraction, purchase and sale of natural gas in Bangladesh. The crux of 
the dispute was whether Petrobangla was entitled to receive a 4 per cent tariff for allowing 
Chevron to use their pipelines to supply natural gas from a gas 7eld, when Petrobangla itself 
was the buyer of the said gas. Chevron argued that such a tariff could only be charged by 
Petrobangla when its pipeline was being used to supply gas to third parties. As a result, 
Chevron sought to recover around zSq240 million from Petrobangla, which was illegitimately 
deducted from their earnings.

G

The negotiations relating to the PSCs and 'PSAs reveal that such a tariff was envisioned 
from the very outset. The PSCs and the 'PSAs contained provisions entitling Petrobangla 
to a tariff when the seller used a pipeline operated by Petrobangla to supply natural gas 
to Bangladesh:s domestic market.

•
 Oollowing the commencement of gas production in 

Oebruary 1•••, it became apparent that there was a dispute between Bangladesh and 
Chevron over the interpretation of the tariff clause. However, Chevron continued to make 
the tariff payments until 200$. In and around 2004, while the 'PSAs were being negotiated, 
this point of contention was raised again by the parties and Chevron decided to settle this 
dispute through arbitration. A reDuest for arbitration was 7led at ICSI9 by Chevron on 18 
March 2006. The ICSI9 Tribunal was constituted on 15 Oebruary 2008.

In the ICSI9 arbitration, Bangladesh initially refused to participate in the &urisdiction phase 
and obtained an anti-suit in&unction from a local court to restrain the foreign arbitral 
proceedings. In response, the ICSI9 Tribunal referred to articles 26 and 41 of the ICSI9 
Convention to establish that prior consent to ICSI9 arbitration excluded other remedies, 
such as domestic anti-suit in&unctions, and that the ICSI9 Tribunal would itself determine 
whether it had &urisdiction or not. Bangladesh continued to abstain from the proceedings 
and a summary 9ecision on Jurisdiction was delivered on 21 August 2008, where the ICSI9 
Tribunal upheld its own &urisdiction and scheduled a hearing date for the merits. At this 
&uncture, Bangladesh decided to participate in the ICSI9 arbitration and withdrew the anti-suit 
in&unction in the local court unilaterally.

After hearing the submissions of the parties, the ICSI9 Tribunal made its decision on two 
main grounds.

Oirst, it considered Chevron:s argument that Petrobangla was only allowed to charge a 4 per 
cent tariff as a wheeling charge when it supplied gas to third parties, not when the buyer was 
Petrobangla itself.The ICSI9 Tribunal determined that a literal reading of the PSCs and the 
'PSAs pointed towards a conclusion that the tariff was owed by Chevron regardless of who 
the purchaser was. Moreover, it was noted that, at that time, Chevron:s only customer for the 
gas was Petrobangla, which in effect meant that Chevron were seeking not to be charged a 
tariff on their production at all.

Second, the ICSI9 Tribunal upheld Bangladesh:s submission that Chevron was estopped 
from disputing the interpretation of the tariff provision as it had complied with the terms of 
the provision and made tariff payments for a number of years. According to a Petrobangla 

HjdpEj:eFh Explore on dAv

https://globalarbitrationreview.com/review/the-asia-pacific-arbitration-review/2015/article/bangladesh?utm_source=GAR&utm_medium=pdf&utm_campaign=The+Asia-Pacific+Arbitration+Review+2015


RETURN TO IEKTgKTO  RETURN TO OYllAvL

press release, this decision on tariff payments allows Petrobangla to collect up to zSq$12 
million from Chevron in the next 20 years.

10

Although Bangladesh prevailed on the merits of the dispute, heavy costs were awarded 
against  them  for  their  intransigent  stance  at  the  &urisdiction  phase  of  the  arbitral 
proceedings. Notably, Chevron was awarded its costs for defending the suit in Bangladesh, 
its preparation for the hearing on merits that had been initially ad&ourned and the entirety of 
its costs from the &urisdictional phase of the arbitration, as Chevron had succeeded on that 
ground. The parties also had to eDually share the fees and expenses of the ICSI9 Tribunal. 
While this is not unprecedented, in the opinion of Lindsey Marchessault, consultant of the 
ICSI9, in the instant case, the eDual division of costs was largely attributed to the behaviour of 
the parties during the arbitration, particularly Bangladesh:s aforementioned dilatory actions.

.iLo ,esobrAes N(angladesh6 8td V (angladesh NICSIW Case .o/ f,(0k50kk fnd ICSIW Case 

.o/ f,(0k50kq6

A recent arbitration brought under the ICSI9 Convention against  Bangladesh is  the 
case brought by Niko Resources (Bangladesh) Ltd (Niko). Bangladesh was interested in 
developing its marginal and abandoned gas 7elds, and to that effect BAPE", a wholly-owned 
subsidiary company of Petrobangla, concluded a Oramework of znderstanding with Niko on 
2$ August 1•••. Pursuant to this Oramework, a &oint venture agreement (JYA) was entered 
into between BAPE" and Niko on 16 Vctober 200$ on the terms that Niko and BAPE" would 
supply the gas and Petrobangla would buy the same. znder the JYA, gas supplies started 
in November 2004. However, an agreement as to the price of the gas had not been reached 
with the buyer. Niko reDuested a price of zSq2.85XMCO and the buyer offered zSq1.85XMCO.

Vn  28  9ecember  2006,  a  'PSA  was  concluded  where  the  price  was  7xed  at 
zSq1.85XMCO.Both the JYA and the 'PSA contained standard arbitration clauses with ICSI9 
provisions. While Petrobangla made a few payments over the years, as of 1 April 2010, it 
owed Niko and BAPE" zSq28.16 million and zSqG.55 million respectively.

It is important to mention here that in 2005, two blowouts had occurred in the relevant gas 
7elds being operated by Niko. SubseDuent to the blowouts, the Bangladesh Environmental 
Lawyers: Association (BELA) 7led a local case to have the JYA invalidated and for an 
in&unction to be placed on payments to Niko for the said gas. SubseDuently, a government 
committee found Niko responsible for the blowouts and commenced legal action against 
Niko in the local court seeking compensation. The local court, upon considering BELA:s 
arguments, did not 7nd the JYA to be obtained through a ]awed process but issued an 
interim order restraining payments for the said gas until Niko paid compensation as per the 
decision of the local court.

Pursuant to several reminders from Niko to Petrobangla over payment for the said gas 
produced by Niko, Niko served a Notice of Arbitration on Petrobangla on G January 
2010. Niko decided to refer these two particular disputes for arbitration under the ICSI9 
Convention, registering the :Compensation Claim: as ICSI9 Case No. ARBX10X11 and the 
:Payment Claim: as ICSI9 Case No. ARBX10X1G. The ICSI9 Tribunal was constituted and 
proceedings began on 20 9ecember 2010. 9uring the preliminary procedural stage, it was 
agreed that the two arbitrations would proceed together and the ICSI9 Tribunals: decision 
would be furnished in a single instrument.

Bangladesh ob&ected to the &urisdiction of the ICSI9 Tribunal over these two claims. It 
contended, inter alia, that Niko was a facade and not the real claimants in the arbitration,

11
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and that a :real connection: is reDuired between a corporation and the home state beyond 
the mere fact of incorporation.

12
 With regard to the sub&ect matter of the case, Bangladesh 

denied that the dispute directly arose out of an investment and argued that neither the sale of 
gas or potential expenditures related thereto may be considered as an investment. Moreover, 
it argued that as Niko had committed acts of corruption, it could not bene7t from the JYA 
and 'PSA and the arbitration clauses in particular. To support this, they referred to two ICSI9 
awards - the PhoeniX Action award

1$
 and the Hamester award

14
 - and sought to establish 

that as the claimants had not referred the dispute to arbitration with clean hands and they 
had committed bribery, the ICSI9 Tribunal should not accept &urisdiction over these two 
claims. Bangladesh argued that ICSI9 arbitration should only be open to those who make 
good faith investments, as otherwise the integrity of the ICSI9 system would be &eopardised 
and the doctrine of clean hands would be undermined. Bangladesh further argued that the 
ICSI9 Tribunal should not have &urisdiction over the Compensation Claim as the blowouts 
fell outside of the scope of the JYA, especially as the sub&ect matter involved tort, criminal 
and environmental liabilities beyond the scope of the JYA.

Vn 1• August 201$, the ICSI9 Tribunal rendered its 9ecision on Jurisdiction on a few key 
points.

Oirst, with regard to Niko:s identity and nationality, it concluded that distinct corporate 
identities possess a legitimate function in mobilising investments and thus Niko did not 
act illegally in being incorporated abroad. More precisely, as the corporate structure of the 
company was known to Bangladesh, Niko could be considered as a legitimate claimant, with 
its nationality apparent from its registration in Barbados.

15

Second, the ICSI9 Tribunal further found that though the government of Bangladesh played :a 
central role in the elaboration of the pro&ect and the negotiations of the two contracts:,

16
 and 

that Petrobangla and BAPE" are agencies of the government in the sense of article 25 of the 
ICSI9 Convention, they were deemed to have separate legal identities capable of entering into 
agreements under the laws of Bangladesh.

18
 This is most apparent from the terms of the 

'PSA and JYA, where it was stated that :the responsibilities and obligations of Petrobangla 
and the 'overnment ?...= has been assign ?sic= to BAPE":. By delegating authority, Bangladesh 
clearly consented not to participate in the Agreements as a party.

1G
 In other words, the ICSI9 

Tribunal was not persuaded by Niko:s arguments that the acts of Petrobangla and BAPE" 
could be attributed to Bangladesh. This is a signi7cant departure from the position taken by 
the ICSI9 Tribunals in the Saipem and Chevron cases, where Petrobangla was considered 
to be part of the state, despite its separate legal identity, and its actions were attributable to 
Bangladesh. The distinguishing feature between the aforementioned cases and the instant 
case was that Bangladesh had not signed any agreement with the investor and has not on 
its own behalf agreed to ICSI9 arbitration.

1•
 The ICSI9 Tribunal therefore decided not to rely 

on :attribution: in considering whether Niko:s veil should be lifted, as argued by Bangladesh, 
or when seeking to hold Bangladesh as being bound to arbitrate, as submitted by Niko.

Third, the ICSI9 Tribunal considered the reDuirement for :designation: by a state and, in 
particular, whether the designation of authority has to be validly communicated to ICSI9 
through a formal noti7cation. The ICSI9 Tribunal distinguished the instant proceedings from 
the Cambodia Po2er case,

20
 where it was held that :communication is inherent in the very 

notion of designation: and that communication has to be the sole preserve of the state itself. 
However, the ICSI9 Tribunal took the view that, while designation may be the sole preserve 
of the state, ad hoc designation - as in the instant proceedings - can be communicated 
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through means other than a formal noti7cation. Thus, if a state:s written approval of an 
ICSI9 arbitration agreement, concluded by one of its agencies, is brought to the attention 
of ICSI9 with a reDuest for arbitration by an investor, as has been done in the instant case, 
it may sujce as adeDuate noti7cation.

21
 As the designation was found to be valid and 

as noti7cation was considered to have taken place, the ICSI9 Tribunal found BAPE" and 
Petrobangla to be bound by the arbitration clauses in the Agreements.

22

Oourth, while the Tribunal conceded that an investment must be a :coherent unit:,
2$

they 
found no &usti7cation for distinguishing between :investments where the entire pro&ect is 
sub&ect to a single instrument and those where different aspects of the pro&ect are regulated 
by separate contracts:, as had been argued by the respondents. Thus, the expenditure and 
the legal instrument through which Niko:s investment was implemented in Bangladesh (ie, 
the 'PSA) formed a :constituent part of the investment operation:.

24
 This expenditure also 

met the Salini criteria for determining whether an investment had taken place since there was 
a substantial contribution, a certain duration of operation, a risk undertaken and contribution 
to Bangladesh:s operation through the implementation of the JYA.

Oifth, while considering Bangladesh:s arguments regarding Niko:s illegal acts of corruption, 
the ICSI9 Tribunal noted that Bangladesh did not seek for the JYA or 'PSA to be rescinded. 
In the absence of any clear declaration from Bangladesh invalidating the Agreements, the 
ICSI9 Tribunal decided not to consider the Agreements as being void.

25
 The ICSI9 Tribunal 

concluded that Niko had committed the said acts of corruption sanctioned in the Canadian 
case but, after scrutinising the evidence, they did not 7nd further evidence of corruption nor 
did they believe that corruption had in]uenced the JYAX'PSA.

26
 The prohibition of bribery is 

part of international public policy and arbitrators are not supposed to give effect to contracts 
in con]ict with such policy. However, in the instant case, corruption was not the :ob&ect: of 
the contract, as it was in Mr '‘ Buenos Aires v Company A,

28
 where bribing Argentinean civil 

servants was the ob&ect of the contract. The ICSI9 Tribunal reviewed the World Duty Vree
2G

 
case and article 50 of the Yienna Convention on the Law ofTreaties regarding the bribery of 
foreign public ojcials to 7nd that an agreement may be voided by a state which is sub&ect to 
corruption. However, the state may choose not to do so in the interest of preserving existing 
commercial arrangements - as Bangladesh had chosen to do so in the current case. In the 
absence of any clear declaration from Bangladesh, the ICSI9 Tribunal decided not to consider 
the Agreements as being void.

2•
 Moreover, Duestions regarding whether an investment was 

made in good faith reajrms, rather than derogates from, the need for a tribunal to accept 
&urisdiction and consider the merits of the dispute.

$0
 That is why the ICSI9 Tribunal held that 

resolving the dispute, instead of avoiding it, preserved the integrity of the system.
$1

Sixth, with regards to the Compensation Claim, the ICSI9 Tribunal upheld their &urisdiction 
to determine whether Niko has any liability for the blowouts under the JYA.

$2
 The scope of 

the arbitration clause in the JYA referred to the origin of the dispute :arising in connection 
with performanceXinterpretation of the JYA:, and the ICSI9 Tribunal accepted that as Niko 
had a wide range of obligations under the JYA, disputes :in connection with the performance 
of the JYA: had to be construed broadly and may reDuire the ICSI9 Tribunal to make 7ndings 
concerning liability on grounds other than the JYA at the merit stage of the proceedings.-$$

 Similarly, the Duestion of whether BAPE", as a party to the JYA, owes a duty under 
the Agreement to cooperate with Niko is evidently a dispute arising in connection with the 
JYA and thereby gives the ICSI9 Tribunal &urisdiction to determine that particular Duestion. 
Ourthermore, with respect to &urisdiction ratione personae, the ICSI9 Tribunal differed from 
Niko in 7nding that it does not have &urisdiction over Petrobangla with respect to claims 
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based on the JYA, as only BAPE" was the signatory to the Agreement and is a separate legal 
entity.

$4
 However, under the 'PSA, it was apparent that Petrobangla had agreed to arbitrate 

with Niko over the 'PSA disputes. The ICSI9 Tribunal also agreed with Bangladesh that its 
&urisdiction is limited to determining the rights and duties of Niko and BAPE" in connection 
with the performance of the JYA, and did not extend to the state of Bangladesh and private 
third parties.

Thus, by way of conclusion, the ICSI9 Tribunal held that they did have &urisdiction over the 
dispute between Niko and BAPE" under the terms of the JYA over the Compensation Claim 
as well as over the dispute with Petrobangla over the payment under the 'PSA. The ICSI9 
Tribunal found that it did not have &urisdiction over the state of Bangladesh, which was neither 
a party to the JYA nor the 'PSA.

IEKIkYOuEK

The aforementioned cases demonstrate Bangladesh:s positive attitude towards engaging 
with the ICSI9 process and its growing desire to comply with the spirit of the ICSI9 
Convention. Even in the Saipem and Chevron cases, where the Bangladeshi courts interfered 
with the arbitral process, Bangladesh ultimately participated and accepted the decision 
on merits delivered by the ICSI9 Tribunals, even when such decisions may have involved 
substantial monetary awards against Bangladesh. This growing compliance with the terms 
of BITs and the ICSI9 Convention should be encouraging to foreign investors as it is indicative 
of a more robust investor protection regime in Bangladesh. These developments will be 
particularly important for those interested in investing in Bangladesh:s energy sector, an area 
with great potential as Bangladesh possesses 10 trillion cubic feet of natural gas reserves.

$5
 

At the same time, the decisions of the ICSI9 Tribunals reveal the areas in which Bangladesh 
can build greater investor con7dence. It is hoped that lessons from these cases will help 
Bangladesh bolster its investment framework, in turn increasing the inward ]ow of foreign 
direct investment in Bangladesh.
The author 2ould like to thank Morshed Mannan‘ a research assistant at SattarJCo‘ for his 
assistance 2ith this chapter’
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Along with Chinaàs steady economic growth and expanding relationship with the outside 
world, commercial disputes have occurred inevitably as the by-products of economic 
development. The past year has witnessed an increase in caseload accepted by arbitration 
institutions in mainland China. China continues its leading role in resolving disputes through 
arbitration in the Asia-Paci7c region.

The promulgation of the Arbitration Rules of China International Economic and Trade 
Arbitration Commission (CIETAC) in May 2012 (the 2012 CIETAC Rules) has led to a year 
long internal dispute between CIETAC Bei&ing HeadDuarters (CIETAC Bei&ing) and its former 
Shanghai and South China Sub-Commissions. Arbitration users at home and abroad have 
expressed great concern over the uncertainty and risk created by the split. Indeed, there were 
con]icting &udicial decisions by various local courts on the validity of arbitration agreements 
and the enforcement of arbitral awards so affected. The Supreme People:s Court of China 
(SPC) was called upon to set rules clarifying the allocation of &urisdiction faced by CIETAC 
Bei&ing and its former Sub-Commissions for the pre-split and post-split period, and eventually 
a special pre-reporting mechanism was established to address the issue, though such 
mechanism still lacks the desired degree of transparency.

However,  it  appears  that  the  dispute  over  the  split  did  not  prevent  CIETAC and its 
former Sub-Commissions from aligning itself more closely to the internationally accepted 
standard. CIETAC has embraced a sharp increase in caseload. The CIETAC South China 
Sub-Commission ’ now the South China International Economic and Trade Arbitration 
Commission or Shen3hen Court of International Arbitration (SCIA) ’ is attempting to 
establish a legal person governance structure so as to operate as a non-pro7table arbitration 
institution according to standards adopted by ma&or international arbitration institutions in 
other &urisdictions. CIETAC Shanghai Sub-Commission ’ now the Shanghai International 
Economic and Trade Arbitration Commission or Shanghai International Arbitration Center 
(SHIAC) ’ has made some essential breakthroughs in liberalising arbitration practice by 
promulgating its own set of rules of arbitration, including particularly the China (Shanghai) 
Pilot Oree Trade Zone Arbitration Rules.

There are some other new developments as well. This chapter serves to highlight the key 
developments and newly emerged trends in China over the past year.

IAOgkEAm EW AvHuTvATuEK uKOTuTYTuEKO uK lAuKkAKm IZuKA

Oor several years, the overall caseload of all arbitration institutions established in mainland 
China has been ignored or hardly noticed by foreign arbitration users. This is attributed to the 
fact that CIETAC has played a dominant role in handling foreign-related arbitration cases, and 
local arbitration commissions generally received a smaller number of foreign-related cases 
compared to CIETAC. However, it is worth noting that the situation has changed.

According to statistics published by the Vjce of Legal Affairs of the State Council, which 
has long been assigned with the mission to guide China:s arbitration work nationwide since 
the implementation of the Arbitration Law in 1••5, there were 21• arbitration commissions 
(including CIETAC and CMAC) located in ma&or municipalities in Mainland China in 2012 
and •6,$8G arbitration cases in 2012, with the total amount in dispute being 1$1.5 billion 
renminbi.

1
 In 201$, the number of arbitration commissions reached 225 and they accepted 

104,258 cases with the total amount in dispute being 164.6 billion renminbi.
2
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The arbitration cases handled by China:s arbitration commissions were overwhelmingly 
domestic cases. Ooreign-related arbitration cases taken in 2012 and 201$ numbered 1,521 
and 1,5•6 respectively, which make up only 2 per cent of the overall caseload in 2012 and year 
201$ respectively. In 201$, there were 55 arbitration commissions accepting foreign-related 
arbitration cases.

$

The huge number of arbitration cases accepted by China:s arbitration commissions is proof 
of the fact that arbitration is becoming a popular means of dispute resolution at the choice 
of commercial businesspersons. Vjcials from China:s administrative and &udicial bodies 
have vowed to adopt a pro-arbitration policy in order to enable arbitration to fully develop as 
an ejcient dispute settlement platform. The ultimate goal is to enhance a fair competition 
environment, which is necessary for economic growth. Oor example, the president of the 
SPC, Zhou /iang, noted in his keynote speech at the Asia Paci7c Regional Arbitration 'roup 
Conference in Bei&ing in June 201$ that arbitration and the court system should complement 
one another, and that they should be partners, not opponents. He further proclaimed that 
the two limbs should work together to strengthen domestic and international cooperation, 
share with one another their dispute resolution experiences, and improve their professional 
competence so as to provide a stronger effort for the development of international legal order 
for trade and investment.

4
 Indeed, the importance of formulating and maintaining a proper 

policy favoring arbitration in China can never be underestimated, if one takes into account 
the existing gap between arbitrations in China and those in other &urisdictions.

As the leading arbitration institution in China, CIETAC created a new record in history by 
accepting a total of 1,256 arbitration cases in 201$, including $85 foreign-related cases and 
GG1 domestic cases. That represents an 1G.5 per cent increase (by 1•6 cases) from 2012. 
Among the above, CIETAC Bei&ing accepted 1,05G cases, a G.51 per cent increase in the 
number of cases accepted in 2012, including $22 foreign-related cases (up by 1• cases) 
and 8$6 domestic cases (up by 64 cases). The CIETAC Secretariat Shanghai Vjce (which 
is distinct from SHIAC) accepted 15• cases (up by 122 cases) including 4$ foreign-related 
cases and 116 domestic cases. The CIETAC Secretariat South China Vjce (which is distinct 
from SCIA) accepted 1G cases (up by two cases) including seven foreign-related cases and 
11 domestic cases. The CIETAC Southwest Sub-Commission in ChongDing accepted 11 
cases, including three foreign-related cases and eight domestic cases. The CIETAC Tian&in 
Arbitration Center accepted 10 cases, all domestic. No case was accepted by the CIETAC 
Hong Kong Arbitration Center in 201$. Vf all the domestic cases accepted by CIETAC in 201$, 
over G0 per cent involved foreign investment elements, with one party or both parties being 
foreign-invested enterprises. The total amount claimed in all cases accepted by CIETAC in 
201$ reached 24.4 billion renminbi, representing an increase of 5G per cent, or G.• billion 
renminbi, from 2012. The parties involved came from 56 countries and regions, up by 10 
countries or regions from 2012.

5

The SCIA took 242 and 245 arbitration cases in 2012 and 201$ respectively, and handled $00 
mediation cases in 2012 and 400 mediation cases in 201$. SHIAC accepted 505 arbitration 
cases in 2012, and in 201$ its arbitration caseload dropped to $•8. It seems that CIETAC:s 
announcement on the revocation of authorisation

6
 has had a substantial impact on the 

caseload of SHIAC in 201$.

The Bei&ing Arbitration Commission (BAC) accepted 1,628 arbitration cases in 201$, with a 
total amount in dispute of 12 billion renminbi. The 7gure amounts to half the total amount 
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in dispute in all CIETAC cases. While most of the cases are purely domestic, BAC sei3ed 44 
foreign-related arbitration cases, representing 2.8 per cent of its caseload.

8

Vver the past 10 years, Wuhan Arbitration Commission (WHAC) has always accepted the 
greatest number of arbitration cases in Mainland China. The predominant of arbitration 
cases are domestic. According to the available statistics, WHAC accepted 88,$•1 arbitration 
cases from 1••8 to 2011. In 2012, it accepted 10,60G cases[ and in 201$, 10,46• cases.-G

 Vther arbitration commissions that handle large volume of arbitration cases include the 
'uang3hou Arbitration Commission, the Shanghai Arbitration Commission, the Shen3hen 
Arbitration Commission, the "iamen Arbitration Commission, the /ingdao Arbitration 
Commission, the Harbin Arbitration Commission, the Chengdu Arbitration Commission, the 
Changsha Arbitration Commission, the Zheng3hou Arbitration Commission and the "ian 
Arbitration Commission.

TZg ulPvEfglgKT EW TZg AvHuTvATuEK vYkgO

In the past year, a few leading arbitration commissions have published new sets of rules of 
arbitration or proposed amendments to existing rules for the public to comment on.

In Vctober 201$, the Bei&ing Arbitration Commission (BAC) circulated the new 9raft BAC 
Arbitration Rules (the 9raft Remedies) for public comments aiming at revising its existing 
Rules  published in  200G.  As explained by  the  BAC,  the  draft  includes a  number  of 
improvements to the existing rules, and efforts were made to align the rules with the latest 
developments of arbitration rules of other renowned arbitration bodies in the world such as 
the ICC International Court of Arbitration.

•
 The proposed ma&or changes include, inter alia, 

the followingQ

Rhe Uritten fgreement ,e2birement

In line with the revised zNCITRAL Model Law and Arbitration Rules, the BAC attempted 
to enlarge the scope of arbitration agreement. The draft rules recognise that the writing 
reDuirement would be deemed to be ful7lled where, in the exchange of the application for 
arbitration and the statement of defence, one party asserts the existence of the Arbitration 
Agreement and the other party does not deny this

f (roader fbthority xranted Ro frDitral RriDbnals

The 9raft Rules aim to confer maximum ]exibility over procedural matters on arbitral 
tribunals. In relation to matters not expressly provided for in the Rules, the BAC or the arbitral 
tribunal shall have the power to conduct the arbitral proceedings in a manner it considers 
appropriate.

RrbnAated RriDbnal

Oollowing CIETAC:s recent move to allow truncated tribunals to issue arbitral awards, the 
draft proposed to insert a provision to the same effectQ if, after the conclusion of the last 
oral hearing, an arbitrator of a three-member arbitral tribunal is unable to participate in the 
deliberation and render the award due to his or her demise or removal from the BAC:s panel of 
arbitrators or other reasons, then provided that consents are obtained from both parties and 
the chairman of BAC, the remaining two arbitrators may continue the arbitral proceedings 
and render the award.

Stenographers In Pral Hearings
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The minutes currently adopted by many Chinese arbitration commissions are only brief 
summaries of hearings, which may not fully meet parties: needs in disputes of high 
complexity or highly techincal in nature. In order to provide the parties with a more detailed 
record and increase the transparency of oral hearings, the 9raft Rules added a special 
provision allowing the use of stenographers. Practitioners may 7nd stenographer reporting 
very helpful in recording all statements that have been made by the participants of the oral 
hearing.

Consolidation Pv frDitrations

The consolidation of arbitrations has already become an important stipulation in the 
arbitration rules of Duite a few renowned international arbitration institutions. To catch 
up with the latest development, the BAC revision draft introduced this approach with 
detail-oriented provisions. 'enerally, at the reDuest of a party and where all the parties 
concerned consent, or where the BAC considers necessary and where all parties concerned 
consent, the BAC may decide to consolidate two or more pending arbitrations which are 
governed by the Rules into a single arbitration. Apart from the above, the BAC revision draft 
also introduced the possibility of consolidating the hearings of two or more arbitration cases 
with the consent of all parties, provided the members of the arbitral tribunals are the same.

The proposed changes to the existing arbitration rules have re]ected the BAC:s ambition 
to play a leading role in the frontier of commercial arbitration in China. Nevertheless the 
provisions to be introduced are more or less moderate and enterprising within the acceptable 
framework of China:s current arbitration laws.

In contrast, more innovative and constructive improvements of the existing rules of 
procedure can be found in the China (Shanghai) Pilot Oree Trade Zone Arbitration Rules (the 
2014 Pilot Rules), which became effective on 1 May 2014.

After splitting from CIETAC in 2012, SHIAC has made several bold and innovative attempts 
to become one of the most advanced arbitration institutes in China. These include the 
diligent promulgation and revision of its own arbitration rules since its split from CIETAC and 
the establishment of the China (Shanghai) Pilot Oree Trade Zone Court of Arbitration (the 
Pilot Court) in Vctober 201$. Commentators noted that the 2014 Pilot Rules have adopted 
arguably the most advanced international arbitration practices, representing a very positive 
and innovative development for the arbitration industry in China.

10
 In strong support of the 

2014 Pilot Rules, the Shanghai mayor hoped that SHIAC and its Pilot Court would accumulate 
…replicable and scalable experience: in institutional development, and strive to build Shanghai 
into an international arbitration center with great in]uence.

11
 A famous &udge from the 

SPC anticipated that the implementation of the 2014 Pilot Rules would provide bene7cial 
experience for the amendment of Chinese Arbitration Law and the reform and innovation of 
China:s commercial arbitration system.

12

Resembling the provisions to be introduced in the 9raft Rules discussed above, the 2014 
Pilot Rules of SHIAC contains similar provisions allowing for a broader interpretation of 
written arbitration agreement, consolidation of arbitrations, truncated tribunal and facilitative 
measures for conducting arbitration proceedings. Moreover, in the following regimes the 
2014 Pilot Rules made bold improvements that can be found nowhere in China:s other 
arbitration rulesQ

Ppen uanel Pv frDitrators
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SHIAC has an established panel of arbitrators composed of 625 arbitrators, 1•• of them from 
$8 foreign countries and regions. znlike the approach of …closed pool: panellists adopted 
by most Chinese arbitration institutes, the 2014 Pilot Rules took one step towards allowing 
parties to choose arbitrators from outside the established panel, sub&ect to 7nal con7rmation 
by the commission to guarantee the Duality of the selected arbitrators. This liberal approach 
towards the parties: selection of arbitrators serves to enhance the parties: autonomy over 
the arbitration process and will certainly encourage the involvement of more sophisticated 
international arbitration practitioners in China.

Interim Measbres fnd EmergenAy RriDbnal

znder China:s current Arbitration Law, the power to issue interim measures for  the 
preservation of property or evidence rests solely with the competent People:s Court.

1$
 The 

arbitration commissions or tribunals can only transfer the reDuesting party:s application for 
interim measures to the competent court. In contrast, in recent years the arbitral tribunal 
tends to order interim measures, particularly in case of emergency.

The 2014 Pilot Rules, however, provides detailed guidance by devoting an entire chapter to 
the interim measures, including an order permitting one party to perform or an in&unction 
preventing one party from performing certain acts. Article 20 of the 2014 Pilot Rules allows 
SHIAC to transfer the application for interim measures - in accordance with the relevant 
laws of the &urisdiction where the interim measure is sought together with these Rules - to 
the court with competent &urisdiction for a ruling, to the tribunal for a decision, or to the 
emergency tribunal constituted pursuant to article 21 of these Rules for a decision.

An emergency tribunal may be set up by SHIAC in accordance with the laws of the &urisdiction 
where the interim measure is sought at the reDuest of one party during the period between 
the acceptance of a case and the constitution of the arbitral tribunal. The emergency tribunal 
shall make a ruling on the application for interim measures within 20 days after the formation 
of the tribunal or within 10 days after security is provided by the applicant. The emergency 
tribunal shall dissolve on the date when the arbitral tribunal is constituted and shall hand 
over all materials to the tribunal. znless otherwise agreed to by the parties, the arbitrator 
appointed for the emergency tribunal shall not act as an arbitrator in respect of disputes 
relating to interim measures.

14

The 2014 Pilot Rules has essentially increased the number of competent bodies that may 
facilitate the arbitration by issuing interim measures. This includes not only the competent 
court, but also the emergency tribunal and arbitral tribunal. The 2014 Pilot Rules will be 
very helpful in territories where the applicable law permits an emergency tribunal or arbitral 
tribunal to order interim measures. Though the improvement is welcomed, one should 
not overestimate its application in China because the function of an emergency tribunal 
or arbitral tribunal in ordering interim measures is not currently allowed under China:s 
Arbitration Law.

Joinder Pv Rhird uarties

Oor the 7rst time, the 2014 Pilot Rules have opened the door to third parties who wish to &oin 
an arbitration.Article $G of the Rules provides that the claimant and the respondent may by 
a &oint written application reDuest a third party to be &oined in an arbitration with the latter:s 
consent. A third party may also apply in writing to become a party in an arbitration with 
the written consent of both parties. The tribunal shall decide on the &oinder of a third party, 
or, if the tribunal has not been constituted, the Secretariat shall make such decision. The 
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clari7cation of the rules on the &oinder of third parties will improve the ejciency of arbitration 
proceedings and help to avoid potential parallel or repetitive proceedings.

uaralleled Mediation

There is a long-standing practice in Chinese arbitration of combining arbitration with 
mediation (Med-Arb). The typical method of Med-Arb is to conduct mediation by arbitrators 
who switch roles from mediators to arbitrators and vice versa during the same arbitration 
proceedings with consent from the parties. The practice has proved effective in resolving 
disputes Duickly and cheaply, yet an increasing concern has been raised with respect to due 
process and without pre&udice issues because the arbitrator may, by way of his role as a 
mediator, be privy to information that would not otherwise be available to him as an arbitrator. 
Oor instance, in Gao Haiyan and 'ie Heping v Keeneye Holdings Ltd, the Hong Kong Courts 
have warned against the potential shortcomings of Med-Arb.

15

To avoid possible challenges to Med-Arb cases, the 2014 Pilot Rules provides parties with 
one alternative option - they may have a mediation conducted by a mediator who shall not 
be an arbitrator in the same dispute, parallel to the arbitration proceedings. Article 50 of 
the Rules stipulates that any party may apply for mediation with the consent of the other 
party during the period after an arbitration case has been accepted and before the tribunal 
is constituted. The chairman of the SHIAC shall, within three days after receipt of written 
consent for mediation, appoint a mediator from the panel of mediators. Mediators are bound 
by ethical rules and mediation shall not affect the arbitration proceedings. znless otherwise 
agreed to by the parties in writing, a mediator shall not act as an arbitrator in the subseDuent 
arbitration proceedings. It is anticipated that this new mechanism will be able to serve the 
parties well by relieving their doubt as to the possible bias or in&ustice that may be arise from 
the traditional Med-Arb process.

fTard Ej fe2bo Et (ono

The 2014 Pilot Rules allow arbitrators to decide the case ex aeDuo et bono (ie, in accordance 
with eDuitable principles and common good) and not  be bound by legal  rules.  The 
preconditions to decide ex aeDuo et bono are that the parties have expressly empowered the 
arbitrators to do so either in the arbitration agreement or in a written application submitted 
during the arbitration proceedings, and that such decision would not violate any mandatory 
provisions of laws or public policies.

Authorised with the power to decide the case ex aeDuo et bono, the arbitral tribunal may have 
one more practical tool to reach a fair decision in light of the circumstances of the case.

Strong JbdiAial Sbpport Ro Rhe 45k- uilot ,bles

Immediately after the promulgation of the 2014 Pilot Rules by SHIAC, the Shanghai No. 2 
Intermediate People:s Court, the court designated by the higher court to be in charge of 
reviewing arbitration cases by SHIAC, issued …Vpinions on Judicial Review and Enforcement 
of Arbitration Cases Applying the China (Shanghai) Pilot Oree Trade Zone Arbitration Rules: 
(the Vpinions)

16
 on 4 May 2014.The Vpinions provide strong &udicial support for the 

implementation of the 2014 Pilot Rules.

The Vpinions have 20 articles altogether.The main aim of the Vpinions is to positively and 
ejciently support arbitration under the 2014 Pilot Rules, being applicable to all types of 
cases including applications for property preservation, con7rming the validity and effect of 
arbitration agreement, and enforcing, revoking, and setting aside awards. Among others, the 
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Vpinion shows respect for party autonomy, places no restriction on the scope of application 
of the Rules, recognises the appointment of non-penal arbitrators and awards ex aeDuo 
et bono, and establishes a fast-track mechanism for con7rming arbitration agreement 
and enforcement of arbitral awards.The Vpinions will greatly facilitate and guarantee the 
implementation of the 2014 Pilot Rules, and provide parties to arbitration under the 2014 
Pilot Rules with tremendous convenience.

TZg Pvg-vgPEvTuKd lgIZAKuOl OPgIuAkkL TAukEvgm WEv TZg OPkuT EW IugTAI

Those who are familiar with arbitration in China will likely know that there is a special 
…pre-reporting mechanism: set up and maintained by the SPC to combat local protectionism 
in  the  setting  aside  and  enforcement  of  arbitral  awards.  The  core  concept  of  the 
…pre-reporting mechanism: is to reDuire that local courts report level by level to the SPC if 
the local courts intend to deny the validity of an arbitration agreement involving foreign 
elements, refuse the recognition and enforcement of a foreign-related arbitral award[ or 
set aside a foreign-related arbitral award. Vnly having received a reply from the SPC may 
the competent local courts render &udgment on the issues in dispute.

18
 This centralised 

monitoring mechanism has effectively curbed the motivation for local protectionism and 
greatly reduced the possibility of con]icting &udicial decisions on the same or similar issues.

In September 201$, the SPC decided to employ the …pre-reporting mechanism: to resolve the 
problems arising from the split of CIETAC.

Con3iAting JbdiAial WeAisions fvter Rhe Split Pv CIERfC

The  split  of  the  CIETAC  Shanghai  Sub-Commission  and  the  CIETAC  South  China 
Sub-Commission was triggered by the promulgation and implementation of the 2012 
CIETAC Rules, which became effective as of 1 May 2012. Along with the back-and-forth 
argument with CIETAC Bei&ing, SHIAC and the SCIA have increased their pace to 7nalise their 
independent status by obtaining ojcial support from the local legislative, administrative and 
&udicial authorities.

The movement in ajrming the SCIA and SHIAC:s status after the split from CIETAC Bei&ing 
has steadily proceeded, and it seems that the separation is inevitable and irrevocable. 
Currently, there is no doubt that the former CIETAC Shanghai Sub-Commission and the 
former CIETAC South China Sub-Commissions have separated from CIETAC Bei&ing and that 
they are now independent arbitration commissions, recognised at least by local authorities. 
CIETAC is thus split into three independent arbitration commissionsQ

; CIETAC, with headDuarters in Bei&ing, three remaining Sub-Commissions in Tian&in, 
ChongDing and Hong Kong, and two ojces in Shanghai and Shen3hen respectively[

; SHIAC, with headDuarters in Shanghai and a branch called the China (Shanghai) Pilot 
Oree Trade Zone Court of Arbitration in Shanghai[ and

; SCIA, with headDuarters in Shen3hen.

At the moment, CIETAC accepts all  arbitration cases if the parties reach arbitration 
agreements specifying arbitration by CIETAC or by one of CIETAC:s Sub-Commissions 
(including the Shanghai or Shen3hen Sub-Commission), no matter when the arbitration 
agreements are concluded, prior to or after the split of CIETAC.

SHIAC and SCIA, however, insist that they are successors of the CIETAC Shanghai and 
Shen3hen (South China) Sub-Commission respectively. They continue to accept arbitration 
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cases if the arbitration agreements provide for arbitration by CIETAC Shanghai or Shen3hen 
(South China) Sub-Commission.

znsurprisingly, the split of CIETAC has created much uncertainty as to CIETAC arbitration 
agreements and arbitral awards. Practitioners have regularly advised clients to amend 
the previously drafted CIETAC arbitration agreements to pinpoint which one of the three 
arbitration commissions should have &urisdiction over their disputes after split of CIETAC, 
but it is not realistic for the arbitration users to revise all the arbitration agreements, since 
the disputing parties do not usually agree with each other.

Because of the confused propaganda and clash of &urisdictions, a number of intermediate 
court  &udgments  took  inconsistent  approaches  towards  the  validity  of  arbitration 
agreements and the enforceability of awards involving the split of CIETAC.

1G

In south China, where the SCIA is currently located, the Shen3hen Intermediate People:s 
Court delivered two landmark &udgments in November 2012 con7rming that the SCIA 
is an independent arbitration commission which, as successor to the CIETAC Shen3hen 
Sub-Commission (or the CIETAC South China Sub-Commission), may administer arbitration 
according to the 2005 CIETAC Rules, and an application for setting aside of SCIA arbitral 
award due to the split of CIETAC was therefore re&ected.

1•

In the Shanghai, Zhe&iang and Jiangsu area, where SHIAC is currently located, several 
intermediate people:s courts had delivered con]icting &udicial decisions.

Vn 8 May 201$, the Su3hou Intermediate People:s Court of Jiangsu Province handed down a 
ruling (?201$= Su Zhong Shang Zhong Shen Zi No.004)

20
 not to enforce an award rendered by 

SHIAC (?2012= Zhong 'uo Mao Zhong Hu Zi No. 452). In the ruling, the Su3hou Intermediate 
People:s Court held that, as SHIAC did not properly inform the parties of the change of 
the status of the institution and did not give the parties an opportunity to either con7rm 
or reselect the arbitration institution, and that SHIAC had acted against the parties: true 
intention regarding the selection of the arbitration institution. The Su3hou Intermediate 
People:s Court held that it should not enforce the award as SHIAC had no right to continue 
to hear and subseDuently rule on the case after its :independence: from CIETAC.

Vn 22 May 201$, the Ningbo Intermediate People:s Court of Zhe&iang Province made a similar 
ruling (?201$= Zhe Uong Zhi Cai Zi No. 1)

21
 not to enforce an award rendered by SHIAC (?201$= 

Hu Mao Zhong Cai Zi No. 048).The reasoning of the court was exactly the same as that of 
the Su3hou Intermediate People:s Court.

Vn 21 July 201$, thet Tai3hou Intermediate People:s Court of Zhe&iang Province made a 
ruling (?201$= Zhe Tai Zhi Cai Zi No. 2)

22
 re&ecting the respondent:s motion for refusal of the 

enforcement of an award made by SHIAC where the arbitration clause provided that :disputes 
shall be submitted to Shanghai branch of CIETAC for arbitration in accordance with law:. The 
Tai3hou Intermediate People:s Court dismissed the respondent:s arguments and upheld the 
award on the basis thatQ

; SHIAC was indeed the arbitration institution :CIETAC Shanghai branch: stipulated in 
the arbitration clause of the sales contract[

; the award was made in the name of :CIETAC Shanghai branch: and SHIAC did not go 
beyond its authority[ and

;
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the respondent did not raise any ob&ection to the &urisdiction of SHIAC during the 
arbitration.

2$

It is worth noting that the attitude towards the SHIAC arbitration taken by the Tai3hou 
Intermediate People:s Court is inconsistent with that taken by the Su3hou and Ningbo 
Intermediate People:s Courts.The former was for SHIAC arbitration and the latter was 
against SHIAC arbitration if SHIAC accepted a case according to a pre-split arbitration clause.

However, the shift took place swiftly because of intervention from the High People:s Courts 
in Zhe&iang Province and Jiangsu Province. The High People:s Court of Zhe&iang Province 
held in the supervision proceedings that the Ningbo Intermediate People:s Court erred in its 
application of law, and made a directive on 18 July 201$ ordering the Ningbo Intermediate 
People:s Court to rectify the previous decision. Vn 25 July 201$, the Ningbo Intermediate 
People:s Court made a new ruling (?201$= Zhe Uong Zhi Jian Zi No. 1) revoking the previous 
ruling and ordered the enforcement of the arbitral award rendered by SHIAC. SubseDuently, 
the High People:s Court of Jiangsu Province issued a notice (?201$= Su Zhi Jian Zi No. 81) 
during the case 7ling supervision proceedings directing the Su3hou Intermediate People:s 
Court to revoke its previous ruling and to re-review the case.

24

The overruling of the court rulings made by the Su3hou and Ningbo Intermediate People:s 
Courts has ensured that the movement of local courts in the Shanghai, Zhe&iang and Jiangsu 
area is consistent in supporting SHIAC:s &urisdiction over arbitration clauses concluded prior 
to the split of CIETAC.

Uet people still have good reason to worry that the &urisdictional dispute among the CIETAC 
institutions would affect the enforceability of their arbitral awards in other provinces, 
municipalities and autonomous regions.

25
The people:s courts outside the Shanghai, 

Zhe&iang and Jiangsu area may have some other reasons not to support SHIAC:s &urisdiction 
over pre-split arbitration clauses, as demonstrated by a case ad&udicated in the Liaoning 
Province of north China. In this case, the arbitration clause speci7ed that arbitration 
should be conducted by the CIETAC Shanghai Sub-Commission. However, the dispute 
was brought before the 9alian Maritime Court for litigation. The defendant challenged the 
court:s &urisdiction based on the existing arbitration clause. Among other things, the plaintiff 
argued that since CIETAC has suspended the Shanghai Sub-commission:s authorisation 
to accept or to administer CIETAC arbitrations, the arbitration clause in Duestion had 
become void. The 9alian Maritime Court and the appellate court, the Liaoning High People:s 
Court, ruled against the plaintiff and held that the arbitration agreement should be valid 
but the arbitral &urisdiction should be exercised by CIETAC Bei&ing instead of SHIAC, since 
CIETAC issued the Management Notice on 1 August 2012, in which CIETAC suspended 
the Shanghai Sub-commission:s authorisation to accept CIETAC arbitration applications. 
The 9alian Maritime Court ruled that the dispute should be referred to CIETAC Bei&ing for 
arbitration and the Liaoning High People:s Court upheld the &udgment.

26

'iven the fact that the local courts had differed on the post-split SHIAC:s or SCIA:s &urisdiction 
under a pre-split CIETAC Sub-Commission arbitration agreement, and to avoid further 
diversity in ad&udicating the same or similar issues, the SPC decided to set up and implement 
the :pre-reporting mechanism: speci7cally tailored for the split of CIETAC.

Rhe ure’reporting MeAhanism
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Vn 4 September 201$, the Supreme People:s Court (the SPC) issued the Notice on Certain 
Issues in Relation to the Correct Handling of Judicial Review of Arbitration Matters (the SPC 
Notice).

The SPC recognised the increase in disputes over the &urisdiction of CIETAC and its former 
sub-commissions in the acceptance of arbitration cases. It was against this background that 
the SPC issued the SPC Notice, offering guidance to the lower courts and providing a uni7ed 
standard on how to deal with these matters. When asked to review the validity of a CIETAC 
arbitration agreement, or to hear an application to set aside or not to enforce an arbitral 
award made by CIETAC, SHIAC or SCIA, the SPC Notice reDuires the relevant court to report 
its intended decision to the SPC. Such report shall be made level by level and eventually to the 
SPC, after the lower court:s &udicial committee has discussed the case and given its opinion. 
The courts should not make any rulings until the SPC has given its opinion. This level-by-level 
reporting system is also called a :pre-reporting mechanism:.

Commentators pointed out that it is a welcome development for China:s highest court to 
take measures to resolve the potential problems caused by the separation of CIETAC,

28
-

and that the bene7ts of the pre-reporting mechanism are manifold. Oirst, it will effectively 
set up a uniform standard nationwide for &udicial review for all courts, and safeguard the 
predictability of arbitration cases and to the legitimate expectation of the parties. Second, it 
will prevent local protectionism. Third, it will to a large extend make up for the lack of &udicial 
remedy available to the parties, maintain the authority and stability of arbitration and protect 
the legitimate rights of bona 7de parties.

2G

The disadvantages of the SPC Notice are eDually apparent. It is brief and lacks detailed 
guidelines on all speci7ed Duestions and issues, including the legal status of the post-split 
SHIAC and the SCIA, the allocation of &urisdiction between CIETAC Bei&ing and SHIACXSCIA 
prior to or after the split, and the time frame for the lower court:s decision to reach the SPC 
and for the SPC to issue its opinion. It appears that operation of the pre-reporting mechanism 
lacks adeDuate transparency to the public. It is not known at this stage whether the SPC will 
issue further guidance on these points. No case employing the pre-reporting mechanism 
has been publicised yet. The effect of the implementation of the SPC Notice, which is bound 
to draw a lot of public attention, is yet to be seen.

TZg fAkumuTL EW A ZLHvum AvHuTvATuEK IkAYOg

In most cases, parties agree that an arbitration institution should administer arbitration 
cases under their own arbitration rules. Vccasionally, a hybrid arbitration clause may provide 
that an arbitration institution should administer arbitral proceedings in accordance with 
other rules. Paragraph $ of article 4 of the 2012 CIETAC Rules allows hybrid arbitration by 
stipulating thatQ

?where= the parties agree to refer their dispute to CIETAC for arbitration but 
have agreed on a modi7cation of these Rules or have agreed on the application 
of other arbitration rules, the parties: agreement shall prevail unless such 
agreement is inoperative or in con]ict with a mandatory provision of the law 
as it applies to the arbitration proceedings. Where the parties have agreed on 
the application of other arbitration rules, CIETAC shall perform the relevant 
administrative duties.
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In practice, this provision is rarely applied.

A recent case, however, signals that the Chinese courts are willing to con7rm that a hybrid 
arbitration clause is valid and enforceable. Oollowing directions from the Supreme People:s 
Court, the Ningbo Intermediate People:s Court gave a ruling on 28 March 2014 holding 
that CIETAC may administer arbitration proceedings under the zNCITRAL Rules and that 
the parties: agreement should be recogni3ed and upheld.

2•
 In that case, Luxembourg 

company INYISTA Technologies S“rl (INYISTA)and Chinese company Zhe&iang Uisheng 
Pretrochemical Co Ltd (Uisheng) agreed in a licence agreement that :arbitration shall take 
place at CIETAC: in accordance with zNCITRAL Rules. INYISTA initiated the arbitration 
before CIETAC and Uisheng challenged the validity of the hybrid arbitration clause before the 
Ningbo Intermediate People:s Court by alleging that the parties had only agreed the place of 
arbitration but failed to designate an arbitration institution and therefore the hybrid arbitration 
clause was essentially an ad hoc arbitration clause which was invalid for being in violation 
of the Chinese Arbitration Law. In the ruling, the Ningbo Intermediate People:s Court held 
that the words :arbitration shall take place at CIETAC: should be interpreted as the parties: 
agreement to have CIETAC administer arbitration under the zNCITRAL Rules. The agreement 
is valid and enforceable, and Uisheng:s application should be dismissed.

The ruling given by the Ningbo Intermediate People:s Court should receive warm welcome 
since it opens the door to a more liberalised arbitration environment in Mainland China. It 
also re]ects Chinese Courts: increasing support for CIETAC:s internationalisation.

uKfgOTlgKT TvgATugO AKm Wvgg TvAmg AdvgglgKTO

China has concluded over 1$0 BITs and OTAs over the years. Such treaties typically grant 
foreign investors the right to initiate arbitration for violations of the guaranteed substantive 
treatments under the BIT by the host state.

$0

In the past year, one important development is the implementation of the China-Japan-Korea 
trilateral investment treaty.

The China-Japan-Korea Agreement for the Promotion, Oacilitation and Protection of 
Investment is widely believed by economists to be a prelude to the foundation of the free 
trade agreement (OTA) among the three countries. Vn 1$ May 2012, China, Japan and Korea 
concluded this trilateral investment agreement which forms the 7rst legal framework among 
China, Japan and Korea in the regime of economic cooperation. It came into effect on 18 
May 2014.

The three nations have previously concluded several bilateral investment treaties, including a 
1•GG treaty between China and Japan and a 1••2 treaty between China and Korea. However, 
the rights granted in those agreements were more circumscribed. Oor example, investors 
can only submit claims to international arbitration in the case of expropriation and only 
have a claim for Duanti7cation of compensation owed under national law (as opposed to 
international law). Article 15 of the trilateral investment agreement extends the coverage of 
arbitration to almost all legal obligations. Paragraph 1 of article 15 provides thatQ

an investment dispute is a dispute between a Contracting Party and an investor 
of another Contracting Party that has incurred loss or damage by reason of, 
or arising out of, an alleged breach of any obligation of the former Contracting 
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Party under this Agreement with respect to the investor or its investments in 
the territory of the former Contracting Party.

Oor the settlement of investment disputes between a contracting party and an investor of 
another contracting party, article 15 provides a number of options, including investor-state 
arbitration in accordance with the ICSI9 Convention, the ICSI9 Additional Oacility Rules and 
the zNCITRAL Rules. Parties are also free to agree on arbitration in accordance with other 
arbitration rules.

Oor the settlement of disputes between contracting parties to the trilateral agreement 
through arbitration envisaged by article 18, the default mechanism is ad hoc arbitration under 
the zNCITRAL Rules of Arbitration unless the contracting parties have agreed otherwise. 
These rules may be modi7ed by the disputing parties or modi7ed by the arbitrators. 
Interestingly, article 18 allows the third contracting party to participate in the arbitration 
proceedings by &oining either of the disputing parties by delivering a written notice of its 
intention to participate to the disputing parties and to the arbitral tribunal. Alternatively, article 
18 allows the third contracting party that is not participating in the arbitration proceedings 
to attend all hearings, to make written and oral submissions to the arbitral tribunal and to 
receive a copy of the written submissions furnished by the disputing parties to the arbitral 
tribunal.

This agreement has thus deepened the contracting parties: commitments to international 
arbitration as a means of resolving disputes with foreign investors or among themselves.

IEKIkYOuEK

This past year witnessed much chaos over the split of CIETAC. With the intervention by the 
SPC and with &oint efforts made by local courts, especially through the newly-established 
pre-reporting mechanism, the uncertainty and risks over the &urisdictional issues, the 
enforceability of arbitral awards and so on have been signi7cantly reduced. It is believed that 
the new level-by-level reporting system will effectively minimise the inconsistent practices 
by local courts, and will gradually clarify the &urisdictional allocation of CIETAC, SHIAC and 
SCIA in applying the pre-split or after-split arbitration clauses.

More encouragingly, China:s arbitration institutions are moving forward to focus on strategic 
expansion and the improvement of service Duality. As Duick learners of the generally 
accepted international standards of the arbitration community, some of them are striving 
for superiority. 'ood examples of this are the Shanghai International Economic and Trade 
Arbitration Commission and the BAC. By promulgating new Rules of Arbitration or soliciting 
opinions for the amendments of existing Rules, they are making innovative improvements 
and breakthroughs. In a country like China with a large number of arbitration institutions, a 
high Duality of service should always be the primary goal to be achieved year by year.
The authors 2ould like to thank Ellen Pang for her assistance in this chapter’
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www.cietac-sh.orgXNews9etails.aspx#tid_8Fnid_555.

24. Oor  the  text  of  court  rulings,  see  SHIAC  website 
www.cietac-sh.orgXNews9etails.aspx#tid_8Fnid_556. Also, Jun He Bulletin, :An 
update on CIETAC &urisdictional dispute: (November 1$, 201$).

25. Ibid, Jun He Bulletin.

26. The ruling (?2012= 9a Hai Shang Wai Chu No. G) made by 9alian Maritime Court on 
Vctober $0, 2012 and the ruling (?201$=Liao Min San Zhong No. 15) made by Liaoning 
High People:s Court on 28 June 201$. See full text of the two rulings at CIETAC 
website www.cietac.org.cnXNewsOilesXNews9etail.asp#NewsI9_12$8.

28. Supra, note 1G, Justin 9:Agostino.

2G. Supra, note 24, Jun He Bulletin.

2•. Richard Woolley, :Chinese Court Allows Hybrid Arbitration:, GAR 1$ June 2014, See 
httpsQXXglobalarbitrationreview.comXnewsXarticleX$2820X

$0. Supra, note 1•, John Choong.
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The second half of 201$ and the 7rst half of 2014 have been an exciting time of change for 
the arbitration scene in Hong Kong.

Vn 1 November 201$, the long-awaited amendments to the Hong Kong International 
Arbitration Centre (HKIAC) Administered Arbitration Rules came into force. The end result 
’ a truly innovative set of Rules ’ re]ects best practice and the most recent trends in 
international commercial arbitration, including the incorporation of a series of provisions 
to deal with multi-party arbitrations, as well as the introduction of emergency arbitration 
procedures.

Earlier, on 1• July 201$, amendments to the Hong Kong Arbitration Vrdinance came into 
force to deal with the enforcement in Hong Kong of emergency interim relief ’ whether 
granted in or outside Hong Kong. This was followed by further amendments, which came 
into force on 16 9ecember 201$, dealing speci7cally with the enforcement of Macanese 
arbitration awards in Hong Kong, in order to implement the Arrangement Concerning 
Reciprocal Recognition and Enforcement of Arbitral Awards between the Hong Kong Special 
Administrative Region and the Macao Special Administrative Region which had been signed 
on 8 January 201$ (the Hong Kong’Macao Arrangement).

The extent of the legislative amendments and the relative speed with which they were 
7nalised by the 9epartment of Justice, introduced into the Legislative Council (LegCo) 
in Hong Kong and subseDuently brought into force are testimony to the Hong Kong 
governmentàs 7rm commitment to the continued development of international commercial 
arbitration in Hong Kong. Indeed, the governmentàs increasing focus on international 
arbitration in Hong Kong was emphasised by the Secretary for Justice, Rimsky Uuen, at a 
seminar in Yietnam on 20 Oebruary 2014, at which he commentedQ

Capitalising on our robust legal system and legal infrastructure, it is the 
steadfast policy of the Hong Kong 'overnment, and one of the key priorities 
of my department (the 9epartment of Justice), to promote Hong Kong as a 
centre for international legal and dispute resolution services in the Asia Paci7c 
region.

Vne of our focuses is naturally international arbitration, a mode of dispute 
resolution which en&oys great popularity amongst the international business 
community and is gaining more and more momentum in the Asia Paci7c 
region. The reason for this trend is totally understandable. Businessmen 
normally do not prefer to litigate, still less to litigate in a foreign place and 
sub&ect to a foreign legal system with which they are not familiar.

At the beginning of 2014, Teresa Cheng SC took over the chair of the HKIAC. Key changes to 
the HKIACàs organisational structure followed, described by the HKIAC as being …motivated 
by the principles of independence and expertise and the needs of the usersà. The changes 
were also in response to the amendments introduced by the 201$ Rules and the increased 
role to be played by the HKIAC in arbitrations administered under those Rules. An Executive 
Committee

1
 has been established to serve as the principal body directing the activities 

of the HKIAC, together with three standing committeesQ the Proceedings Committee, 
the Appointments Committee, and the Oinance and Administration Committee. The three 
standing committees are already dealing with matters concerning the business operations 
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of the HKIAC as well as the more speci7c procedural functions entrusted to the HKIAC under 
the 201$ Rules and in accordance with its role as appointing authority under the Arbitration 
Vrdinance.

This article discusses the 201$ amendments to the HKIACàs Rules and the Arbitration 
Vrdinance, and highlights recent case authorities that demonstrate the pro-arbitration 
approach of the Hong Kong &udiciary.

TZg 0C(1 vYkgO ? A OKAPOZET

The 201$ Rules ’ which will be supplemented by practice notes made available on the 
HKIACàs website ’ implement a number of key changes in the following areasQ

SAope Pv Rhe 45k9 ,bles NartiAle k6

The 201$ Rules apply where an arbitration agreement provides for arbitration …administered 
by the HKIACà or words to …similar effectà (article 1.1). This represents a change from the 200G 
Rules, which contained a more restrictive reference to words of the …same effectà. The change 
was introduced to address the situation where arbitration agreements, particularly those 
drafted in Chinese, indicated that the parties appeared to intend the HKIAC (Administered 
Arbitration) Rules to apply, but did not expressly say so.

Article 1.$, which provides that the 201$ Rules came into force on 1 November 201$ and 
apply, absent contrary agreement, to all arbitrations commenced on or after that date, 
is sub&ect to article 1.4. Article 1.4 expressly carves out the consolidation (article 2G), 
single arbitration under multiple contracts (article 2•) and emergency relief (article 2$.1 and 
schedule 4) provisions of article 1.$, and provides, absent express contrary agreement of 
the parties, that those provisions shall not apply to arbitrations arising out of arbitration 
agreements concluded before 1 November 201$. This approach acknowledges that those 
provisions will be new to existing users of the 200G HKIAC Rules and, therefore, will not 
apply automatically to arbitrations arising from arbitration agreements entered into before 
the 201$ Rules come into effect, even if the Notice of Arbitration is submitted on or after 
1 November 201$. Nonetheless, the parties could agree to opt-in to those provisions in 
agreements made prior to 1 November 201$.

HKIfC–s uoTer Ro Wetermine Uhether fn frDitration Shobld uroAeed NartiAle k[/-6

The HKIACàs power under article 1•.4 to determine whether an arbitration should proceed is 
an entirely new provision, introduced as a result of the extensive public consultation process 
that took place prior to the 7nalisation of the 201$ Rules.

Where, before the tribunal is constituted, there is a dispute between the parties over the 
existence, validity or scope of the arbitration agreement, or the competence of the HKIAC to 
administer the arbitration, the HKIAC has the power to decide whether and to what extent 
the arbitration should proceed. The test is whether the HKIAC is prima facie satis7ed that an 
arbitration agreement under the 201$ Rules exists. If the HKIAC is so satis7ed, the arbitration 
will proceed, and any disputes over the subseDuently appointed tribunalàs &urisdiction will be 
decided by the tribunal itself (pursuant to article 1•.1).

frDitrator wees fnd fppointments NartiAles [ fnd k5G SAhedbles 4 fnd 96

znder the 201$ Rules, the HKIAC has maintained two different systems for calculating the 
fees of the tribunalQ by reference to hourly rates (schedule 2)[ or pursuant to a schedule of 
fees calculated within a certain range by reference to the amount in dispute (schedule $).
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Pursuant to articles • and 10 of the 201$ Rules, the designation of an arbitrator shall be 
con7rmed by the HKIAC on the terms of either schedule 2 or schedule $, and sub&ect to the 
corresponding fee systemQ hourly rates as prescribed by schedule 2 or in accordance with 
the fee schedule set out in paragraph 6.1 of schedule $.

Where the parties are unable to agree on the method of determining the fees and expenses 
of the tribunal ’ and inform the HKIAC of this within $0 days from the respondentàs receipt 
of the Notice of Arbitration ’ the default position is that the tribunalàs fees and expenses will 
be calculated by reference to hourly rates and schedule 2. So far, this tracks the 200G Rules.

However, two important changes have been introduced by the 201$ amendments.

The 7rst change is the introduction of an hourly fee cap for arbitrators, currently set at 
HKq6,500.

2
 Higher rates can only be charged by express written agreement of all the parties, 

or if the HKIAC so determines in …exceptional circumstancesà.
$

The second change is the introduction of standard arbitrator terms of appointment, which 
are set out in schedule 2 and schedule $. The same terms of appointment apply to both 
schedules, but have been set out in each schedule to aid users and to enable each schedule 
and fee system to stand alone. As with the fees, the standard terms can only be varied with 
the agreement of all the parties or by the HKIAC, where the HKIAC considers any changes 
to be appropriate (article •.2).

The uniformity created by these two features is aimed at facilitating negotiations around the 
appointment of arbitrators, and the streamlining of this process and the commencement 
of the substantive arbitration proceedings. Oeedback received to date is encouraging and 
demonstrates that users have embraced the certainty that prescribed standards and fee 
caps have introduced.

Mblti’party frDitrations NartiAles 4)G 4q fnd 4[6

Some of the most innovative changes implemented by the 201$ Rules relate to provisions 
dealing with multi-party situations, beingQ article 28 (Joinder of Additional Parties), article 2G 
(Consolidation of Arbitrations) and article 2• (Single Arbitration under Multiple Contracts).

Provisions dealing with multi-party arbitrations are becoming more relevant as a larger 
number of claims raised are subsets of the same dispute, and involve multiple parties and 
multiple contracts.

The speci7c changes are discussed in more detail below.

Joinder

The &oinder provisions have been strengthened and expanded. In summaryQ

; the HKIAC has been given an express power to &oin an additional party to the 
arbitration proceedings where the reDuest for &oinder is received before the tribunal is 
constituted (article 28.G)[ and

; the tribunal has the power to allow an additional party to be &oined to the arbitration 
provided that such additional party is bound by an arbitration agreement under the 
201$ Rules giving rise to the arbitration. Article 28.1 con7rms that this includes any 
arbitration under article 2G or article 2•.
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Consolidation

Article 2G is entirely new. Article 2G gives the HKIAC the power to consolidate two or more 
arbitrations at a partyàs reDuest and after consulting with all parties. The factors which the 
HKIAC must take into consideration in deciding whether to consolidate are similar to the 
&oinder criteria, with an additional ground provided by article 2G.1(c), namely where …the 
claims are made under more than one arbitration agreement, a common Duestion of law 
or of fact arises in both or all of the arbitrations, the rights to relief claimed are in respect 
of, or arise out of, the same transaction or series of transactions, and the HKIAC 7nds the 
arbitration agreements to be compatibleà.

The timing of the application will  be relevant ’ see article 2G.$. Thus, a reDuest for 
consolidation will have more chance of success when the constitution of the tribunals of 
the different arbitrations being considered for consolidation is at an early stage.

Single frDitration Fnder Mbltiple ContraAts

Article 2• is also entirely new,
4

 and highly relevant in the modern world of international 
commercial arbitration. It provides that claims arising out of or in connection with more 
than one contract may be made in a single arbitration where the conditions set out in article 
2•.1(a) to (d) are met. Again, these conditions are similar to the criteria for consolidation, 
except that article 2•.1(a) expressly provides that all the parties to the arbitration must be 
bound by each arbitration agreement giving rise to the arbitration.

UaiOer

The 201$ Rules include two important waivers within the multi-party provisions.

The 7rst relates to the appointment of arbitrators and the express waiver by the parties 
of their right to appoint an arbitrator. This waiver is particularly important and has been 
included to address the inherent con]ict between the effective management of multi-party 
disputes and the otherwise eDual right of parties in arbitration proceedings to appoint 
arbitrators, brought into sharp focus by the Dutco case.

5
In the context of &oinder, article 

28.11 provides, therefore, that where an additional party is &oined to the arbitration before 
the tribunal is con7rmed, all parties to the arbitration shall be deemed to have waived their 
right to designate an arbitrator, and the HKIAC may revoke the appointment of any arbitrators 
already designated or con7rmed and proceed to appoint a new tribunal. Similarly, in the 
context of consolidation, Article 2G.6 provides that where the HKIAC decides to consolidate 
two or more arbitrations, the parties thereto shall be deemed to have waived their right to 
designate an arbitrator, and the HKIAC may revoke the appointment of any arbitrators already 
designated or con7rmed and proceed to appoint a new tribunal in respect of the consolidated 
proceedings.

The second waiver is eDually important and relates to the enforcement of arbitral awards 
that arise out of multiparty proceedings. In all cases of &oinder (article 28.1$), consolidation 
(article 2G.G) or single arbitrations under multiple contracts (article 2•.2), the parties 
expressly waive

6
 any ob&ection to the validity or enforcement of any award made by the 

tribunal in the arbitration on the basis of &oinder, consolidation or the commencement of a 
single arbitration, as the case may be.

Ejpansion Pv Ejpedited uroAedbre NartiAle -k6

Zodp Bodp Explore on dAv

https://globalarbitrationreview.com/review/the-asia-pacific-arbitration-review/2015/article/hong-kong?utm_source=GAR&utm_medium=pdf&utm_campaign=The+Asia-Pacific+Arbitration+Review+2015


RETURN TO IEKTgKTO  RETURN TO OYllAvL

Consistent with the trend of enabling more arbitration proceedings to be fast-tracked when 
it would be appropriate to do so, the 201$ Rules have also expanded the application of the 
expedited procedure. In addition to increasing the monetary threshold for the application of 
the expedited procedure from zSq250,000 (article $G.1 of the 200G HKIAC Rules) to HKq25 
million (approximately zSq$.2 million as at May 2014), the expedited procedure will also 
apply where the parties agree and in cases of exceptional urgency (to be determined by the 
HKIAC after considering the views of the parties).

The HKIACàs expedited arbitration proceedings have the following featuresQ

; the appointment of a sole arbitrator (unless the arbitration agreement provides for a 
tribunal of three arbitrators, in which case the HKIAC will invite the parties to agree to 
refer the case to a sole arbitrator) (article 41.2(a) and (b))[

; the ability of the HKIAC to shorten both the time limits provided for in the Rules, as 
well as any time limits which it has set (article 41.2(c))[

; the presumption that the tribunal shall decide the dispute on the basis of documentary 
evidence only and the tribunal will only have oral hearings if it considers it appropriate 
to do so (article 41.2(e))[ and

; the award shall be rendered within six months from the date when the HKIAC 
transmitted the 7le to the tribunal. The HKIAC retains the power to extend this 
deadline, but will only do so in exceptional circumstances (article 41.2(f)).

Pursuant to article 41.$, however, and even where the monetary claims fall under the HKq25 
million threshold, the expedited procedure will not apply to any proceedings consolidated 
under article 2G or to any arbitration commenced under article 2• of the 201$ HKIAC Rules, 
unless the parties expressly agree otherwise.

Con]dentiality NartiAle -46

The con7dentiality provisions have also been clari7ed and now expressly re]ect section 1G 
of the Arbitration Vrdinance.

Article 42.2 con7rms that the obligations of con7dentiality also apply to the HKIAC, the 
tribunal (and any tribunal secretary), any emergency arbitrator appointed, and any expert or 
fact witness.

Article 42.5 retains the HKIACàs power to publish awards.
8

 Speci7cally, an award will only be 
published (whether in full form, summary form or by way of an extract) where a reDuest has 
been made to the HKIAC, the partiesà names have been deleted from the award and no party 
to the award has ob&ected to such publication within the time limit set by the HKIAC. This 
is an important function and there was overwhelming support for its retention in the 201$ 
Rules, but the parties similarly retain the power of veto should they wish to keep the award 
entirely con7dential.

Interim Measbres NartiAles 49 fnd 4-6

The tribunalàs power to order interim measures of protection is dealt with under article 2$. 
This mirrors to a large extent sections $5, $6, $•, 40, 41 and 42 of the Arbitration Vrdinance, 
which in turn implement articles 18, 18A, 189, 18E, 18O and 18' of the zNCITRAL Model 
Law.
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Article 2$.$ of the 201$ Rules, however, expressly allows an interim measure to be given in 
the form of an order (as well as an award or other form). It also provides that the types of 
interim measure listed in article 2$.$ (a) to (d) ’ for example measures to maintain or restore 
the status Duo pending determination of the dispute ’ are given only by way of …example and 
without limitationà. This contrasts with article 18 of the zNCITRAL Model Law (which is given 
effect by section $5 of the Arbitration Vrdinance), which contains an exhaustive list of interim 
measures of protection.

The tribunalàs power to award security for costs, which mirrors section 56(1)(a) of the 
Arbitration Vrdinance, is contained in article 24 of the 201$ Rules, re]ecting a reDuest from 
market participants for this power to be included within a separate provision and thus 
identi7ed clearly.

EmergenAy ,eliev uroAedbres NartiAle 49/k fnd SAhedble -6

The 201$ Rules also allow a party to seek urgent interim or conservatory relief (referred to 
as …emergency reliefà) from an …emergency arbitratorà prior to the constitution of the tribunal. 
The introduction of emergency arbitrator procedures again re]ects the most recent trends in 
international commercial arbitration, and offers …fast-trackà options to parties reDuiring urgent 
relief prior to the constitution of the tribunal. Similar procedures can be found in the ICC 
Rules, SCC Rules, Swiss Rules, the SIAC Rules and, most recently, the Japan Commercial 
Arbitration Association Rules, which came into force on 1 Oebruary 2014.

Paragraph 22 of schedule 4 emphasises that the emergency relief procedures are in no 
way intended to replace or exclude the role of the courts in providing interim protection 
in appropriate circumstances. Indeed, certain types of interim relief (for example, ex parte 
applications for free3ing in&unctions) are, for obvious reasons, likely to remain the domain 
of the national courts. Nonetheless, statistics from institutions

G
 that have implemented 

emergency relief provisions demonstrate that parties are increasingly taking advantage of 
the ability to invoke the assistance of an emergency arbitrator and this avenue of relief can 
in many circumstances (and for many varied reasons) be more attractive than seeking the 
same relief from the national courts.

The primary power of the parties to apply for such emergency relief is contained in article 
2$.1 and the substantive procedure is set out in schedule 4.

Some of the key features of the emergency relief procedure set out in schedule 4 areQ

; the application for emergency relief can be 7led concurrently with, or following, the 
7ling of the Notice of Arbitration, but prior to the constitution of the tribunal (paragraph 
1)[

; the applicant must pay the application deposit stipulated by the HKIAC on its website, 
consisting of the HKIACàs administrative expenses and the emergency arbitratoràs 
fees and expenses (paragraphs 1 and 6)[

; the emergency arbitratoràs hourly rate is capped at the same rate applicable to the 
tribunal, although the HKIAC has the power to increase the emergency arbitratoràs 
fees and its own expenses taking into account the nature of the case and the work 
performed by the emergency arbitrator (paragraph 6)[

; if the HKIAC determines that it should accept the application, it must seek to appoint 
an emergency arbitrator within two days after receipt of the application and the 
…Application 9eposità (paragraph 5). Oor these purposes, the HKIAC has established a 
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separate subset of more experienced arbitrators who have agreed, where appropriate, 
to act as emergency arbitrators for the HKIAC[

•

; after appointment of the emergency arbitrator, the HKIAC must notify the parties and 
transmit the 7le to the emergency arbitrator (paragraph 8)[

; the emergency arbitrator has complete discretion to conduct the emergency relief 
proceedings in any manner which he or she considers appropriate (paragraph 11)[

; the emergency arbitrator may give emergency relief in the form of a decision, order or 
award (Emergency 9ecision), and such relief must be given within 15 days from when 
the HKIAC transmitted the 7le to the emergency arbitrator, sub&ect to this period being 
extended by agreement of the parties or by the HKIAC in appropriate circumstances 
(paragraph 12)[

; any Emergency 9ecision shall have the same effect as an interim measure granted 
pursuant to article 2$ of the Rules (paragraph 16)[

; a party can apply to the emergency arbitrator or the tribunal (once constituted) for a 
modi7cation, suspension or termination of an Emergency 9ecision (paragraph 1G)[

; any Emergency 9ecision ceases to be binding if the emergency arbitrator or the 
tribunal so decides, upon the tribunal giving a 7nal award (unless the tribunal 
expressly decides otherwise), upon the withdrawal of all claims or the termination 
of the arbitration, or if the tribunal is not constituted within •0 days from the date of 
the Emergency 9ecision (paragraph 1•). Although this latter period can be extended 
by agreement of the parties, or the HKIAC in appropriate circumstances, the parties 
should keep a close watch on this time period to ensure that the Emergency 9ecision 
does not expire before the tribunal is constituted[

; the emergency arbitratoràs powers cease upon the constitution of the tribunal 
(paragraph 20), save that an Emergency 9ecision may be made even if the 7le has 
been transmitted to the tribunal (paragraph 1$). Moreover, an emergency arbitrator 
cannot act as arbitrator on the tribunal, unless otherwise expressly agreed by all the 
parties to the arbitration (paragraph 21)[ and

; in all matters not provided for in schedule 4, the emergency arbitrator is to act in the 
spirit of the 201$ HKIAC Rules (paragraph 24). This provision mirrors article 1$.8 and 
is important, not least because it grants wide powers to the emergency arbitrator to 
deal with situations not expressly contemplated by the Rules.

AlgKmlgKTO TE TZg ZEKd BEKd AvHuTvATuEK EvmuKAKIg

EnvorAement Pv EmergenAy Interim ,eliev

In con&unction with the drafting of the emergency relief procedures, the HKIAC worked 
closely with the Hong Kong 9epartment of Justice to draft complementary amendments to 
the Arbitration Vrdinance to ensure that emergency relief granted by an emergency arbitrator 
(whether in or outside Hong Kong) would be enforceable in Hong Kong.

The Arbitration (Amendment) Bill 201$ was introduced into LegCo in April 201$ and passed in 
July 201$. The amendments introduced a new part $A into the Arbitration Vrdinance entitled 
…Enforcement of Emergency Reliefà. Part $A came into force on 1• July 201$.
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Part $A comprises two sectionsQ section 22A (Interpretation) and section 22B (Enforcement 
of emergency relief granted by emergency arbitrator).

znder section 22A, an …emergency arbitratorà is de7ned as an …emergency arbitrator appointed 
under the arbitration rules (including the arbitration rules of a permanent arbitral institution) 
agreed to or adopted by the parties to deal with the partiesà applications for emergency relief 
before an arbitral tribunal is constitutedà.

Section 22B(1) then permits the enforcement of emergency relief granted by an emergency 
arbitrator both inside and outside Hong Kong. Enforcement is possible with leave of the 
court, in the same manner as an order or direction of the court that has the same effect.

Section 22B(2) adds a proviso to the effect that the court will only grant leave to enforce 
emergency relief granted outside Hong Kong if it is satis7ed that the emergency relief is 
of a nature which could have been granted in Hong Kong. Section 22B(2) (a) ’ (f) sets out 
an exhaustive list of interim measures recognised under the Arbitration Vrdinance, taken 
from sections $5, 40 and 56 of the Arbitration Vrdinance This proviso was added simply 
as a matter of policy, and mirrors section 61 of the Arbitration Vrdinance dealing with the 
enforcement of a tribunalàs orders or directions.

Hong KongXMaAao frrangement

Amendments to the Arbitration Vrdinance in 201$ also included the addition of a new 
9ivision 4 of Part 10 (Enforcement of Macao Awards) which came into force on 16 9ecember 
201$ in order to implement the Hong Kong’Macao Arrangement.

The Hong Kong’Macao Arrangement  has been eagerly  awaited and facilitates  the 
enforcement of Macao arbitral awards in Hong Kong, and vice versa, on terms more or less 
the same as the similar Arrangement between Hong Kong and the Mainland, which in turn 
was premised on the New Uork Convention 1•5G.

The limited grounds to refuse enforcement of a Macao award are set in new section •G9 of 
the Arbitration Vrdinance and replicate

10
the grounds for refusing to enforceQ

; Hong Kong and non-Convention awards (see section G6)[

; Convention awards (see section G•)[ and

; Mainland awards (see section •5).

TZg PvE-AvHuTvATuEK OTAKIg EW TZg ZEKd BEKd NYmuIuAvL

uaAi]A China Holdings 8td Nin 8i2bidation6 V xrand uaAi]A Holdings 8td Y45k9Z HKEC 4-q

In the Hong Kong chapter of The Asia&PaciFc Arbitration Revie2 0140, the author discussed 
the controversial 7rst instance decision of PaciFc China Holdings Ltd )in LiYuidationz v Grand 
PaciFc Holdings Ltd (2011) HKLR9 611, in which Saunders J

11
 set aside an ICC award under 

(as was then) article $4
12

 of the zNCITRAL Model Law. 'rand Paci7c Holdings Ltd appealed 
to the Court of Appeal. At the time of writing the 201$ edition of The Asia&PaciFc Arbitration 
Revie2, the Court of Appealàs decision had not yet been handed down. A decision was handed 
down on • May 2012, when the Court of Appeal unanimously overturned the 7rst instance 
decision, to much applause from the local arbitration community. In particular, the Court of 
Appeal stressed the high threshold ’ namely, that any breaches of article $4 (2) must be of 
a …seriousà or …egregiousà nature ’ which a party must meet in order to succeed in having an 
award set aside on grounds of due process.
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Vn 1• Oebruary 201$, the Hong Kong Court of Oinal Appeal refused leave to appeal against 
the Court of Appealàs &udgment and dismissed Paci7c China Holdings Ltdàs application, 
thereby endorsing the Court of Appealàs ruling on this issue.

Then, on 16 August 201$, the Appeal Committee of the Court of Oinal Appeal re&ected an 
second application by Paci7c China Holdings Ltd for leave to appeal against the Court 
of Appeal separate decision on costs given on 2$ July 2012. In that costs decision, 
the Court of Appeal had cited with approval case law to the effect that where a party 
applies unsuccessfully to set aside an award, it should expect ’ in the absence of special 
circumstances ’ to pay costs on a higher basis than normal (ie, the indemnity basis).

uo wat ConstrbAtion Company 8imited V Rhe InAorporated PTners Pv Kin Sang Estate HCCR 
49 Pv 45k9

In this case, in her Reasons for 9ecision dated 6 November 201$, Chan J
1$

 dismissed the 
applications of Po Oat Construction Limited (inter alia) for leave to appeal on Duestions of 
law and to set aside a domestic arbitral award made against it. Citing the Court of Appealàs 
threshold discussed in the PaciFc Holdings case, Chan J held that she did not agree that the 
conduct of the arbitrator was …so serious or egregious ?...= as to &ustify the Award being set 
aside.à

14

Chan J also found
15

 that the authorities
16

 were clear that even had there been a serious 
procedural irregularity or error undermining the due process of the arbitration, the court still 
would not exercise its discretion to set aside an arbitral award where it is not satis7ed that 
the outcome of the dispute would have been affected thereby, or where the court is satis7ed 
that the tribunal could not have reached a different conclusion.

Oinally, on the Duestion of costs, Chan J followed the Court of Appeal in the PaciFc China case 
and held that this was an …appropriate and obviousà case for Po Oat Construction Limited to 
pay the costs of the incorporated owners of Kin Sang Estate on an indemnity basis, with 
certi7cate for two counsel.

Q Chartering V : HCCR 45 Pv 45k9

Similarly, in the case of ' Chartering v 9, in her decision dated $ March 2014, Chan J 
dismissed Uàs application to set aside an Vrder granting leave to " Chartering to enforce 
two London arbitration awards as &udgments of the Hong Kong court. Again, in giving her 
decision, Chan J referred to the clear principles governing applications to resist enforcement 
of awards as cited by the Court of Appeal in the PaciFc China case.

In particular, Chan J con7rmed that the court is concerned with the process of the arbitral 
proceedings and not the substantive merits of the dispute or the correctness of the award, 
and that any conduct complained of must be so serious or egregious that one could say a 
party had been denied due process.

Ourther, on the Duestion of public policy, Chan J con7rmed that the court adopts a narrow 
approach. She referred with approval to the 200• case of A v R )Arbitrationw Enforcementz 
?200•= $ HKLR9 $G• where Reyes J observedQ

If the public policy ground is to be raised, there must be something more, that 
is, a substantial in&ustice arising out of an award which is so shocking to the 
courtàs conscience as to render enforcement repugnant.

18

Zodp Bodp Explore on dAv

https://globalarbitrationreview.com/review/the-asia-pacific-arbitration-review/2015/article/hong-kong?utm_source=GAR&utm_medium=pdf&utm_campaign=The+Asia-Pacific+Arbitration+Review+2015


RETURN TO IEKTgKTO  RETURN TO OYllAvL

Vn the facts before her, Hon Chan J was satis7ed that U had had a reasonable opportunity 
to present its case, that due process had not been denied, and that there was no breach of 
public policy. Moreover, she con7rmed the courtàs residual discretion to enforce an award 
in any event, and held that she would anyway have exercised this discretion in favour 
of enforcement. Uàs application was dismissed, and an order was made for U to pay " 
Charteringàs costs on an indemnity basis.

xbo Shbn Kai V Uing Shing ChemiAal Co 8td HCCR 97 Pv 45k4

In the case of Guo Shun Kai v Wing Shing Chemical Co Ltd, ' Lam J dismissed (inter alia) 
Wing Shingàs application to set aside an order granting leave to enforce a CIETAC award 
against Wing Shing and ordered Wing Shing to pay 'uo Shun Kaiàs costs on an indemnity 
basis.

' Lam J held that the mere fact that Wing Shing had applied to the Shen3hen Intermediate 
Peopleàs Court for the dismissal or setting aside of the award did not mean that the award had 
been …suspended by a competent authority of the Mainland or under the law of the Mainlandà 
for the purposes of section •5(2)(f)(ii) of the Arbitration Vrdinance.

Shanghai wbsheng Soya’wood Co 8td V ublmbone Holdings Co 8td Y45k-Z HKEC q47

In the case of Shanghai Vusheng Soya&Vood Co Ltd v Pulmuone Holdings Co Ltd, Chan J again 
dismissed Shanghai Oushengàs application to set aside an ICC Hong Kong arbitral award on 
the ground that the award was in con]ict with the public policy of Hong Kong. Referring 
to the cases of Hebei Import, Grand PaciFc Holdings, and A v R )Arbitrationw Enforcementz, 
Chan emphasised again the narrow construction given to the term …contrary to public policyà 
and the fact that the court is concerned only with the structural integrity of the arbitration 
proceedings, and not the substantive merits of the dispute or the correctness or otherwise 
of the award.

In this case, which related to disputes arising out of a &oint venture between the parties, 
the applicant argued that the ICC tribunal had failed or refused to take note of a Shanghai 
court &udgment given in respect of proceedings commenced by the respondent on behalf 
of the &oint venture company against the applicant. The applicant argued that the Shanghai 
court &udgment had decided the same issues that had been canvassed before the arbitral 
tribunal and, therefore, bound the parties. The applicant claimed that the award was contrary 
to Hong Kong public policy because there should be 7nality in the resolution of disputes and 
re-litigation on the same issues should be prevented.

Chan J disagreed. She held that there was …nothing shocking to the courtàs conscience, 
nothing offensive to ?Hong Kong= notions of &ustice and morality, to permit the Respondent 
to enforce the Award.à

In particular, Chan J found that the applicant had participated in both the court and the 
arbitration proceedings, and had been given the opportunity to make relevant submissions 
in the arbitration to the tribunal, and had in fact done so. The tribunal had decided that the 
issues raised in the Shanghai proceedings had no relevance to or effect on the arbitral award. 
As a result, Hon Chan J held that there had been no serious breach which undermined due 
process, that the applicants had had a fair opportunity to present their case on all the issues 
raised in the arbitration, and that she could 7nd no in&ustice as a result of the existence 
or effect of the Shanghai court &udgment. She dismissed the application to set-aside and 
ordered the applicant to pay the respondentàs costs on an indemnity basis.
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These recent rulings con7rm the Hong Kong &udiciaryàs long-standing support for arbitration, 
and reluctance to interfere with the arbitral process. In addition, they serve as a warning to 
parties that meritless and frivolous challenges to arbitration awards are likely to be penalised 
in costs.

IEKIkYOuEK

As demonstrated by the recent developments highlighted in this chapter, Hong Kong is a 
signi7cant player in the international arbitration arena. It has a long and well-established 
track record as an arbitration venue, not only for China-related arbitrations ’ for which it has 
for a long time been the seat of 7rst choice ’ but also for disputes involving parties from all 
over the world.

The HKIACàs 201$ …best practiceà Rules and the latest amendments to the Hong Kong 
Arbitration Vrdinance ’ unmatched in any &urisdiction in terms of  the enforcement 
regime implemented for emergency relief ’ further enhance Hong Kongàs reputation, 
and demonstrate the Hong Kong governmentàs commitment to supporting international 
commercial arbitration in Hong Kong.

This, coupled with the strong support of a robust &udiciary, means that Hong Kong is 
well-placed to secure a lionàs share of international arbitration work going forward.
Notes

1. Members of the Executive Committee areQ Teresa Cheng 'BS SC JP (Chair of HKIAC)[ 
Lord 'oldsmith /C (Newly Appointed Yice Chair of HKIAC)[ John Budge (Newly 
Appointed Yice Chair of HKIAC)[ Matthew 'earing /C[ Justin 9àAgostino and Kathryn 
Sanger.

2. Approximately zSqG40 or ”560 as at July 201$. This compares with the LCIAàs current 
hourly rate of ”450 (effective $0 March 201$). Pursuant to paragraph •.4 of schedule 
2, an arbitrator may increase his or her hourly rate by up to 10 per cent on each 
anniversary of the con7rmation of his or her appointment. It should be borne in mind 
that this is a maximum sum, and that many arbitrators arbitrating under the 201$ 
HKIAC Rules will charge below this cap.

$. Paragraph •.5, schedule 2.

4. Article 2• is similar to article • of the 2012 ICC Rules.

5. Siemens AG and BKMI Industrienlagen GmbH v Dutco Consortium Construction 
Company Ltd.

6. To the extent such waiver can validly be made.

8. See article $G.$ of the 200G HKIAC Rules.

G. In its 201$ Annual Report, SIAC reported that it had received, and accepted, 1• 
applications for emergency arbitration relief in 201$. This took the total of emergency 
relief applications accepted by SIAC since the emergency relief procedures were 7rst 
introduced in July 2010 to $0. Informal reports con7rm that as at May 2014, that 
number had increased to $6.

•. The emergency arbitrators designated as such by HKIAC are all on HKIACàs Panel of 
Arbitrators, and are identi7ed by an asterisk …áà against their names.

10.
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NoteQ
 (i) sub&ect to (ii) below, the grounds for refusing to enforce an award differ only in 
sections G6(1)(f)(ii) (Hong Kong and non- Convention awards), G•(2)(f)(ii) (Convention 
Awards), •5(2)(f)(ii) (mainland awards) and •G9(2)(f)(ii) (Macao awards). Sections 
G6(1)(f) and G•(2)(f) follow the 7fth ground of refusal of recognition and enforcement 
under article Y of the New Uork Convention, being where the award has not yet 
become binding on the parties, or has been set aside or suspended by a competent 
authority of the country in which, or under the law of which, that award was made. 
Sections •5(2)(f) and •G9(2)(f) following the respective arrangements with the 
mainland and Macao, and refer only to the situation where the award has been set 
aside or suspended by a competent authority, or under the law, of the mainland or 
Macao, as the case may be[
 (ii) Section •5 of the arbitration Vrdinance dealing with the grounds for refusal to 
enforce a Mainland award does not contain the eDuivalents of sub-sections G6 (4) 
and (5), section G• (5) and (6) and section •G9 (5) and (6). These sub-sections each 
provide thatQ
 ; if an application for setting aside or suspending the relevant award has been 
made to a competent authority the enforcement court may, if it thinks 7t, ad&ourn the 
enforcement proceedings and may, on the application of the party seeking to enforce 
the award, order the respondent to provide security[ and
 ; any decision or order of the award in this regard is not sub&ect to appeal.

11. The &udge then specialising in arbitration matters.

12. Now section G1 of the Arbitration Vrdinance, which gives effect to article $4 of the 
zNCITRAL Model Law.

1$. The current &udge specialising in arbitration matters.

14. Reasons for 9ecision, para. 2G.

15. Ibid, para. 2•.

16. Citing Bruns2ick Bo2ling J Billiards Corp v Shanghai Qhonglu Industrial Co Ltd 
?2011= 1 HKLR9 808 and Grand PaciFc Holdings Ltd v PaciFc China Holdings Ltd )in 
LiYuidationz )No’ 4z 4 HKLR9 1.

18. Para. 2$ of Reyes Jàs &udgment.
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In 1•G1, Indonesia rati7ed the 1•5G New Uork Convention (the New Uork Convention) by 
Presidential 9ecree No. $4 of 1•G1. Indonesia became a party to the New Uork Convention 
sub&ect to reciprocity and commercial reservations.

znder the reciprocity reservation,
1

 Indonesia will apply the New Uork Convention to arbitral 
awards made only in the territory of other contracting states. In other words, foreign arbitral 
awards can only be enforced in Indonesia if the country deciding on the award is also a 
contracting state to the New Uork Convention.

2

znder the commercial reservation, Indonesia will apply the New Uork Convention only to 
disputes that, according to Indonesian law, arise from …commercial legal relationships of a 
contractual nature or a non-contractual natureà. Therefore, foreign arbitral awards can only 
be enforced in Indonesia if the awards pertain to differences arising out of legal relationships, 
either contractual or otherwise, that are considered commercial under Indonesian law.

Besides, Indonesia rati7ed the Convention on the Settlement of Investment 9isputes 
between States and Nationals of Vther States (ICSI9 Convention) in 1•6G.

$
 According to 

article $ (1) of Law No. 5 of 1•6G concerning rati7cation of the ICSI9 Convention, the 
ICSI9 award is enforceable in Indonesia after the receipt of a …certi7cate of enforceabilityà 
(exeDuatur) from Indonesiaàs Supreme Court.

To further encourage foreign investment from ma&or investor countries, Indonesia has also 
signed a considerable number of bilateral investment treaties (BITs) with many countries. At 
the time of writing, Indonesia has signed BITs with 68 countries including Australia, China, 
Orance, India, Italy, Malaysia, the Netherlands, Thailand, South Korea, the znited Kingdom, 
'ermany, Singapore and Russia.

4
 To provide the legal certainty sought by investors, the 

treaties speci7cally provide arbitration as the preferred method of dispute settlement.

To  promote  further  economic  cooperation  between  and  among  member  states  of 
the Association of  Southeast  Asian Nations (ASEAN),  Indonesia rati7ed the ASEAN 
Comprehensive Investment Agreement (ACIA)

5
 through Presidential Regulation No. 4• of 

2011. The ACIA was signed by Indonesia and other ASEAN members on 26 Oebruary 
200•. Vne of the most important features of the ACIA is its investor’state dispute 
settlement mechanisms and the promotion of alternative dispute resolution methods. 
ASEAN investors can resolve disputes by using domestic courts and tribunals, through 
international arbitration (including ICSI9) and by means of alternative dispute methods, such 
as mediation, conciliation, consultation and negotiation.

TZg uKmEKgOuAK AvHuTvATuEK kAV

Realising the value of arbitration in both international and domestic commercial relations, 
on 12 August 1•••, the Indonesian government enacted and promulgated Law No. $0 
of 1••• on Arbitration and Alternative 9ispute Resolution (Arbitration Law),

6
 as the 7rst 

national arbitration law in Indonesia. Pursuant to its closing provision, the Arbitration Law 
replaces articles 615’651 of the 9utch Code of Civil Procedure, which had been applicable 
in Indonesia since the 9utch colonisation of Indonesia.

The Indonesian Arbitration Law provides for rules of ad hoc arbitral proceedings and 
procedures for the recognition and enforcement of international and national arbitral awards 
in Indonesia.
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It  should  be  noted that  Indonesia  is  not  a  zNCITRAL Model  Law country  because 
the Indonesian Arbitration Law did not take the zNCITRAL Model Law on International 
Commercial Arbitration into account.

TZg YOg EW AvHuTvATuEK uK uKmEKgOuA

While arbitration has long-established roots in Indonesia, it only began to receive signi7cant 
attention in the late 1•80s when Indonesian businesspeople started to actively take part 
in international trade and the government started to promote it. Arbitration is now widely 
accepted in Indonesia although there is signi7cant room for it to be used more as a dispute 
resolution mechanism.

Agreeing to have disputes resolved by arbitration has long been the only solution for many 
foreign parties dealing with Indonesian companies. In international commercial contracts, 
the parties usually have no option other than to agree to arbitration in order to avoid court 
proceedings in any of the partiesà &urisdictions.

Ooreign parties are generally of the view that bringing a claim relating to an international 
business transaction before an Indonesian court is an unattractive option. Indonesian &udges 
may not be familiar with sophisticated business transactions, especially those with an 
international dimension. The foreign party cannot be represented by lawyers of its own 
nationality, but must instead use the services of local lawyers. Ourther, all documents and 
evidence in cases before an Indonesian court must be in the Indonesian language, reDuiring 
translation and interpretation by an ojcial translator or interpreter before being accepted by 
the court. Moreover, Indonesia is not party to an international treaty for the enforcement of 
foreign &udgments.

In practice, and perhaps due to their limited knowledge of and experience in arbitration, 
Indonesian parties usually choose institutional arbitration over ad hoc arbitration in their 
arbitration agreements. There remains the misunderstanding that arbitration must be under 
the administration of an institution. If the parties decide to choose ad hoc arbitration, they 
would usually refer to the zNCITRAL Arbitration Rules.

In Indonesia, some arbitral institutions have engaged in promoting arbitration. Vf these, the 
Indonesian National Board of Arbitration (BANI) is the oldest and handles the largest number 
of cases. BANI deals with disputes in the areas of trade, industry and commerce. 9uring the 
last decade, BANI has experienced a steady increase in arbitration cases.

Vther arbitration institutions in Indonesia include the Indonesian Shariah Arbitration Board 
and the Indonesian Capital Market Arbitration Board (BAPMI). The former was established 
by the Indonesian Council of zlemas (religious scholars) and handles various disputes, 
including commercial and 7nancial disputes, based on shariah principles. BAPMI focuses on 
resolving disputes related to capital market activities. Smaller bodies exist for the purpose 
of settling claims in specialised areas such as insurance, capital markets and employment.

TZg NYmuIuAk APPvEAIZ TEVAvmO AvHuTvATuEK AdvgglgKT

In Indonesia, an arbitration agreement must be made in writing. The agreement may be in 
the form of an arbitration clause in the principal agreement providing for the arbitration of 
disputes that may arise in the future or, in the case of a dispute having already occurred, the 
parties may decide for arbitration by a separate submission agreement.

8
 It is speci7cally 

reDuired that both parties sign the agreement.
G

 In the event the parties desire to submit their 
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dispute to arbitration after it arises, their submission agreement must be made in the form 
of a notarial deed if any of the parties cannot sign for themselves.

•

Speci7cally,  article 4($) of the Indonesian Arbitration Law states that an arbitration 
agreement may be concluded by the exchange of letters, telexes, telegrams, facsimiles, 
e-mails or other means of communication, provided they are accompanied by …a record of 
receipt of correspondence between the partiesà.

The Indonesian Arbitration Law acknowledges the notion of severability of the arbitration 
agreement from the rest of the contract. Orom the perspective of the Indonesian Arbitration 
Law, an arbitration clause is considered an agreement independent from the contract 
containing it. Therefore, the invalidity of the main contract does not necessarily mean the 
invalidity of the arbitral clause.

In Indonesia, the parties have the freedom to choose ad hoc or institutional arbitration (either 
domestic or international). Additionally, there is no prohibition on parties choosing foreign 
law as the applicable substantive law, and there is no reDuirement that the chosen law has 
some connection to the parties or to the dispute.

Ourther, under the Indonesian Arbitration Law, the existence of a valid arbitration agreement 
precludes the right of the parties to submit the dispute to the court. Legally, the parties are 
deemed to have their rights waived in order to have their dispute resolved by a national court 
when they agree to arbitration.

It is explicit in the Arbitration Law that the courts have no &urisdiction over a dispute that is 
sub&ect to an arbitration agreement. Article 11 (2) of the Arbitration Law stipulates thatQ

The district court, before which an action is brought in a matter which is 
the sub&ect to arbitration, must not interfere and must re&ect the action as 
inadmissible, except for on certain matters as stipulated in ?the Arbitration 
Law=.

In many recent cases, the court has refused to intervene in a dispute if the partiesà contracts 
made a speci7c reference to arbitration.

The power of the Indonesian courts to intervene in arbitral proceedings is explicitly restricted 
to particular circumstances. Vne of these circumstances is to appoint an arbitrator only if 
the parties cannot reach an agreement on this.

TZg NYmuIuAk APPvEAIZ TEVAvmO gKWEvIglgKT AKm IZAkkgKdgO AdAuKOT 
uKTgvKATuEKAk AvHuTvAk AVAvmO

Like arbitration law and practice in many other &urisdictions,
10

 &udicial intervention can also 
occur after the 7nal award has been rendered. Such interventions are possible at two levelsQ

; at the level of enforcement of the arbitral award when a party is seeking an …exeDuaturà 
of the arbitral award[ and

; at the level of taking a motion for annulment of the award.

Theoretically speaking, the results of arbitral proceedings are dijcult to challenge in an 
Indonesian court. The Indonesian Arbitration Law provides very limited grounds for the court 
to undertake &udicial control over arbitral awards. There is no provision in arbitration law 
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allowing a party to appeal to the court on a &urisdictional issue or any Duestion of law arising 
out of an arbitral award.

11

Article 60 of the Arbitration Law speci7cally states that an arbitral award shall have the same 
effect on the parties as the 7nal and conclusive &udgment of the court. It is also stipulated in 
the Arbitration Law that an application to annul an award may only be made within $0 days 
from the date the award was registered at the court.

It is also important to note that while the Arbitration Law provides the court the option of 
refusing to enforce an international arbitral award, it does not specify the grounds on which 
such refusal can be made.

12
 znlike the Model Law,

1$
 the Arbitration Law also does not 

regulate a stay procedure in connection with the enforcement of an arbitration award.

It is also worth highlighting that the Arbitration Law provides for very limited grounds
14

 for 
annulment of arbitral awards. These provisions often raise issues. Problems arise because 
these provisions are vague and seem inconsistent. Oor example, while article 80 appears 
to be drafted in an exhaustive (as opposed to inclusive) mode, the 'eneral Elucidation to 
the Arbitration Law suggestsQ …Chapter YII regulates the annulment of an arbitral award. This 
is possible for several reasons, among othersQ ?the subsections of Article 80 are cited=à. The 
limitative nature of this provision is an area of considerable debate among legal practitioners.

PvEIgmYvg WEv gKWEvIglgKT EW uKTgvKATuEKAk AvHuTvAk AVAvmO

The Arbitration Law makes a distinction between national (domestic) and international 
(foreign) arbitration. According to article 1.•, …international arbitral awardsà areQ

awards rendered by an arbitration institution or by individual arbitrator(s) 
outside the &urisdiction of the Republic of Indonesia or awards by an arbitration 
institution or individual arbitrator(s) which under the provisions of Indonesian 
law are deemed to be …international arbitration awardsà.

To date, there is no provision of law that would give an arbitral award rendered within 
Indonesia the status of international arbitral award. However, in PT Lirik Petroleum v PT 
Pertamina EP, Indonesiaàs Supreme Court (9ecision No. •04KXP9T.SzSX200•) regarded an 
arbitral award rendered by the International Chamber of Commerce (ICC) in Jakarta as an 
international award. 9espite the fact that the seat of the arbitration was in Jakarta, the 
Supreme Court in this case considered the sub&ect of the dispute between the parties to be 
an international contract and the ICC to be an international arbitral institution.

Although there is a slightly different treatment of national and international awards in respect 
of the enforcement of arbitral awards, the enforcement procedures for both national and 
international arbitral awards must begin with registration. The arbitral award is reDuired to 
be registered by the arbitrator or his proxy with the clerkàs ojce of the relevant district court 
before it can be enforced.

In Indonesia, an international arbitral award may only be enforced after the chairman of the 
competent court has recognised and rati7ed the award through the issue of exeDuatur.

15
 

znless the Republic of Indonesia is a party to the arbitrated dispute, the Arbitration Law vests 
in the 9istrict Court of Central Jakartaàs &urisdiction to issue the exeDuatur to enforce foreign 
arbitral awards in Indonesia.
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The general rule in an application for the enforcement of an arbitral award is that the court 
may not review the reasoning for the award. In practice, however, the chair of the court will 
only issue an exeDuatur if he or she is satis7ed that both the nature of the dispute and the 
underlying arbitration agreement are valid under Indonesian law and not contrary to good 
morals and public policy.

16

The Arbitration Law provides that only disputes in the commercial sector and concerning 
rights that are fully controlled by the parties can be resolved through arbitration.

18
 

ConseDuently, if parties are not permitted to dispose their rights by compromise pursuant to 
applicable laws and regulations, they cannot arbitrate them.

1G

; The Arbitration Law
1•

 suggests that the Indonesian courts will grant an application 
for the enforcement of an international arbitral award unlessQ

; the award was rendered in a state that is not bound by a bilateral or multilateral 
convention or treaty with recognition and enforcement of foreign arbitral awards and 
to which Indonesia is party[

20

; the legal relationship on which the award was based cannot be considered as 
commercial under Indonesian law[ or

; the recognition or enforcement of the award would be contrary to public policy.
21

After issuance of the exeDuatur, the courts will enforce arbitral awards in the same way as 
the &udgments of state courts (eg, sei3ure of movables or immovables, as well as of money 
claims, of the defendant against third parties).
Notes

1. Article I ($) of the New Uork Convention offers the possibility to the contracting states 
to reserve the applicability of the Convention to …awards made only in the territory of 
another Contracting Stateà.

2. There are many examples of the application of the 7rst reservation. A court of appeal 
in 'ermany, which has used the 7rst reservation, refused to apply the Convention 
to an award made in the znited Kingdom at a time when it had not adhered to 
the Convention. Similarly, the Oederal Supreme Court of 'ermany did not apply the 
Convention to an award made in Uugoslavia, a country which has still not become 
a party to the Convention. See Albert Jan van den Berg, The Ne2 9ork Arbitration 
Convention of 458/w To2ards a Uniform Zudicial Interpretation, Kluwer Law and 
Taxation Publishers, 1••4, at 1$.

$. znder  the  ICSI9  Convention,  disputes  between  a  foreign  investor  or  locally 
incorporated foreign investment company and a state can, with the consent of all 
parties, can be referred to ICSI9.

4. In line with Indonesiaàs strengthened economic and trading status, the Indonesian 
government is currently undertaking a serious review of all of its BITs with a view to 
re-negotiating their terms and conditions once they expire.

5. In addition to the ACIA, Indonesia is a signatory of ASEAN free trade agreements with 
Australia, New Zealand China, Japan, Korea and India. Indonesia has also expressed 
an interest in &oining the Trans-Paci7c Partnership Agreement.

6. The Arbitration Law has G2 articles, divided into 11 chapters as followsQ general 
provisions[ alternative dispute resolution[ arbitration conditions, appointment of 
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arbitrators and the right of refusal[ the procedure before the arbitration tribunal[ 
opinion and arbitral decision[ enforcement[ annulment[ termination[ costs[ transitional 
provisions[ and concluding provision. There also is an ojcial elucidation, which is not 
legally binding.

8. See article 4 (2) of the Indonesian Arbitration Law.

G. See article • (1) of the Indonesian Arbitration Law.

•. See article • (1) of the Indonesian Arbitration Law.

10. Oor example, in Malaysia, the courts have the authority to appoint or remove an 
arbitrator or to extend the time for rendering an award, in order to discover or compel 
the appearance of witnesses. See KR Simmonds et al, Commercial Arbitration La2 in 
Asia and the PaciFc, Paris, ICC Publishing Sa, 1•G8, p12•

11. In  some countries,  an  award  can be  appealed  to  the  competent  state  court 
within three months of the noti7cation of the award under speci7c circumstances, 
includingQ
; the absence of a valid arbitration agreement[
; denial of a partyàs fair chance to present its case[
; violation of statutory or contractual stipulations as to either the composition of the 
arbitral tribunal or the decision-making of such tribunal[
; the failure of the arbitrators to sign the original copy of the arbitration award[
; dismissal of the challenge of an arbitrator although sujcient reason for the 
challenge existed[ 
; excessive exercise of the arbitral tribunalàs &urisdiction (ultra petita)[ violation of 
Austrian public order or statutory provisions of Austrian law which cannot be avoided, 
even if the parties agree on the application of foreign law[ and 
; special circumstances for the reopening of civil procedures (including, for example, 
false testimony of witnesses). However, this ground may be waived in the arbitration 
agreement if such agreement is entered into by businessmen.

12. znder the 1•5G New Uork Convention, challenges to enforcement of foreign arbitral 
awards fall into two broad categoriesQ 7rst, that a dispute is not sub&ect to arbitration 
in the 7rst place (inarbitrability defence) and second, that enforcement would be 
contrary to the public policy of the state in which enforcement is sought (public policy 
defence).

1$. Article $4 (4) of the Model Law statesQ …The court, when asked to set aside an award, 
may, where appropriate and so reDuested by a party, suspend the setting aside 
proceedings for a period of time determined by it in order to give the arbitral tribunal 
an opportunity to resume the arbitral proceedings or to take such other action as in 
the arbitral tribunalàs opinion will eliminate the grounds for setting asideà.

14. Article 80 of the Arbitration Law regulates the reason that can be used by any of the 
parties to 7le an application to court for annulment of an award is a presumption 
that the arbitral award made against it contains elements of falsi7cation, fraud or the 
hiding of factsXdocuments.

15. As a rule, in response to an application for enforcement of a foreign arbitral award, 
the court is obliged to grant its exeDuatur in order to enforce the award in accordance 
with the Indonesian normal procedural law, unlessQ 
; the award is rendered in a state which is not bound by a bilateral or multilateral 
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convention or treaty on the recognition and enforcement of foreign arbitral awards, 
by which Indonesia is bound[
; the legal relationship on which the award was based cannot be considered as 
commercial under Indonesian law[ or 
; the recognition or enforcement of the award would be contrary to public policy.

16. See article 62 (2) of the Indonesian Arbitration Law.

18. See article 5 of the Indonesian Arbitration Law.

1G. This approach mimics the classical test used in many civil law &urisdictions.

1•. See article 66 of the Indonesian Arbitration Law.

20. The main treaty referred to in article 66.a is the New Uork Convention. Indonesia, 
however, has also entered into the 1•65 Convention on the Settlement of Investment 
9isputes between States and Nationals of Vther States,  which applies to the 
recognition and enforcement of arbitral awards rendered by tribunals established 
within the International Centre for the Settlement of Investment 9isputes (ICSI9). This 
Convention was rati7ed by Indonesia on 2G September 1•6G through Law No. 5 of 
1•6G dated 2• June 1•6G.

21. See article 66.a, b, and c of the Indonesian Arbitration Law.

Hu:i:&j&j T nFFocijteF
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uKTvEmYITuEK

POerOieT Pv frDitration In .eT ?ealand

Arbitration is widely used and understood in New Zealand, which was an early adopter 
of the zNCITRAL Model Law on International Commercial Arbitration 1•G5 (Model Law). 
As a practical matter, arbitration is increasingly selected for the resolution of signi7cant 
contractual disputes in place of High Court litigation.

The Arbitration Act  1••6 governs all  forms of  arbitration in  New Zealand,  whether 
commercial  or consumer,  domestic or international.  The Act was drafted under the 
leadership of Sir Kenneth Keith, the then-president of the New Zealand Law Commission and 
now a member of the International Court of Justice. The Act is closely based on the Model 
Law, which is incorporated (including the 2006 amendments) into schedule 1 with only minor 
modi7cations.

The express purposes of the Act include the promotion of consistency of arbitral regimes 
based on the Model Law, and between the international and domestic arbitral regimes in New 
Zealand. New Zealand courts and arbitral tribunals are expressly empowered to refer to the 
preparatory works of the Model Law in interpreting the Act. New Zealandàs &udiciary has been 
sensitive to the fact that the Act is based on model legislation which aims at international 
harmonisation and has generally sought to interpret the Act in an international context.

StrbAtbre Pv Rhe frDitration fAt k[[1

The Act contains two primary schedulesQ a mandatory schedule 1, closely based upon the 
Model Law[ and an optional schedule 2, incorporating additional procedural rules ’ including 
the possibility of an appeal on a Duestion of law. By section 6 of the Act, schedule 2 applies to 
a domestic arbitration unless the parties agree otherwise[ and to an international arbitration 
only if the parties so agree.

This means that a simple arbitration clause selecting the seat of arbitration as New Zealand 
will, by default, be conducted under the Model Law. Whether additional procedural rules will 
also apply depends upon whether the arbitration is domestic or international.

The sections of the Act principally de7ne its purposes (section 5), its scope of application 
to different classes of disputes (sections 6 to 11) and the general powers and liabilities of 
arbitrators (sections 12 and 1$). They also include, as sections 14A to 14I, a con7dentiality 
code inserted in 2008.

A third schedule to the Act annexes the arbitration treaties to which New Zealand is party, 
being the 1•5G New Uork Convention, the 1•2$ 'eneva Protocol on Arbitration Clauses and 
the 1•28 'eneva Convention on the Execution of Ooreign Arbitral Awards.

AvHuTvAk uKOTuTYTuEKO AKm vYkgO uK KgV UgAkAKm

Most arbitration conducted in New Zealand is ad hoc and often conducted solely under the 
auspices of the Act. The use of ad hoc procedural rules, such as the zNCITRAL Arbitration 
Rules, is still relatively rare. Many users instead rely on the procedural rules and guidance 
provided by the Act, particularly the optional schedule 2 containing useful default rules, 
including for the appointment of arbitrators without court or institutional intervention and 
an optional appeal on a Duestion of law.
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The prevalence of international arbitration is increasing with the globalisation of New 
Zealandàs  economy,  as  greater  numbers  of  New  Zealand  companies  and  offshore 
counterparties sign contracts containing arbitration clauses. Nevertheless, in practice, many 
arbitrations re]ect a hybrid culture incorporating elements of domestic court practice as well 
as international arbitration best practice. This culture is evolving as documents such as the 
IBA Rules on the Taking of Evidence in International Commercial Arbitrations (the IBA Rules) 
become increasingly widely known.

New Zealand has a local arbitration institution, the New Zealand 9ispute Resolution Centre, 
which offers a variety of arbitration rules. The most popular international institutional rules 
are those of the International Chamber of Commerce and the Singapore International 
Arbitration Centre.

Rhe ,ole Pv Rhe Cobrts

Vne of the purposes of the Act is to …rede7ne and clarify the limits of &udicial review of the 
arbitral process and arbitral awardsà. The starting point in considering the role of the New 
Zealand courts with respect to arbitrations is article 5 of schedule 1Q …In matters governed by 
this schedule, no court shall intervene except where so provided in this schedule.à

A principal ob&ective of this provision in the Model Law was to con7rm that the only 
permissible recourse against an arbitral award was an application to have the award 
set aside on the limited grounds contained in article $4. This ob&ective was deliberately 
moderated by the inclusion of clause 5 of schedule 2, which ’ where it applies ’ also permits 
an award to be appealed on a Duestion of law.

The key areas of possible intervention in arbitral proceedings by a New Zealand court are the 
followingQ

; court assistance to uphold the arbitration agreement, including its enforcement 
through a stay of court proceedings (where the offending proceedings are brought 
in a domestic courtQ article G(1), schedule 1) or the issuance of an anti-suit in&unction 
(where the offending proceedings are brought in a foreign court)[

; court assistance to ensure the proper commencement of the arbitration proceedings, 
including the appointment of the arbitral tribunal (article 11(1), schedule 1[ see clause 
1, schedule 2), considering challenges to tribunal members (article 1$($), schedule 1) 
and con7rming replacement of arbitrators (article 14(1), schedule 1)[

; court assistance with interim measures in support of the arbitration proceedings 
(articles •, 18L and 18M, schedule 1)[

; court assistance with the conduct of the arbitral proceedings themselves, primarily 
including assistance in obtaining evidence (article 28, schedule 1[ and clause $, 
schedule 2)[

; court  assistance  in  relation  to  the  con7dentiality  of  arbitration  proceedings 
(principally, section 14E of the Act)[

; court review of domestic arbitral orders and awards (articles 16($) and $4, schedule 
1[ and clauses 4 and 5, schedule 2)[

; court recognition and enforcement of arbitral awards (article $6, schedule 1).

IEllgKIuKd AvHuTvATuEK
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frDitration fgreements

Article 8 of schedule 1, which closely follows the Model Law, provides that an arbitration 
agreement may be made orally or in writing. It may be in the form of an arbitration clause 
in a contract or in the form of a separate agreement. There are no known examples in New 
Zealand case law of any oral arbitration agreement having been proved where its existence 
was disputed by the parties. Care is reDuired in drafting written arbitration agreements in New 
Zealand. A recent Supreme Court decision, Carr J Anor v Galla2ay Cook Allan ?2014= NZSC 
85, has held that an arbitration clause which provides for invalid recourse against an arbitral 
award (in that case, an appeal on a Duestion of fact) is not a valid arbitration agreement.

Section 11(1) of the Act contains special provisions in respect of consumer arbitration 
agreements. These provisions apply where a person enters into a contract as a consumer 
and the contract contains an arbitration agreement. In this situation, the arbitration 
agreement is enforceable against the consumer only if two conditions are metQ

; the consumer, by separate written agreement entered into by the consumer and the 
other party to the contract after a dispute has arisen out of, or in relation to, that 
contract, certi7es that, having read and understood the arbitration agreement, the 
consumer agrees to be bound by it[ and

; the separate written agreement must disclose (if it is the case) that all or any of the 
provisions of schedule 2 do not apply to the arbitration agreement.

Oor the purposes of section 11(1), a person enters into a contract as a consumer if that 
person is an individual and enters into the contract otherwise than in trade, and if the other 
party to the contract enters into that contract in trade.

frDitraDility

There are very few disputes that cannot be arbitrated. The term …arbitration agreementà is 
de7ned in section 2(1) of the Act as meaning …an agreement by the parties to submit to 
arbitration all or certain disputes which have arisen or which may arise between them in 
respect of a de7ned legal relationship, whether contractual or notà. Yirtually all disputes 
between parties involving alleged breach of civil obligations will meet this de7nition, and the 
obligation need not be contractual in nature. Oor instance, disputes involving antitrust and 
consumer protection legislation have been held amenable to arbitration.

Section 10 provides that a dispute may not be determined by arbitration if the arbitration 
agreement is …contrary to public policyà or if, under any other law, the dispute is not capable 
of determination by arbitration. The …public policyà threshold is a very high bar.

fppointing Rhe frDitral RriDbnal

The parties may appoint the arbitral tribunal in accordance with whatever procedure they 
have agreed in the arbitration agreement.

Oailing such agreement, the appointment rules in article 11 of schedule 1 are that, in an 
arbitration with three arbitrators and two parties, each party may appoint one arbitrator and 
the two arbitrators thus appointed must appoint the third arbitrator. In an arbitration with a 
sole arbitrator, the parties must agree[ if they do not, the appointment must be made, upon 
reDuest of a party, by the High Court.
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The High Court is also empowered to make appointments where the partiesà appointment 
machinery has failed (unless the partiesà agreement on the appointment machinery provides 
other means for securing the appointment). There is no appeal from any appointments made 
by the High Court.

There is an alternative procedure for appointing the arbitral tribunal set out in clause 1 of 
the optional schedule 2. This provides that, for the purposes of article 11 of schedule 1, 
the parties are taken as having agreed on the procedure for appointing the arbitral tribunal 
as set out in clause 1, unless the parties agree otherwise. Clause 1 then sets out a default 
…Duick drawà procedure in the event of parties, including a third-party institution, failing to 
appoint any reDuired arbitrators. This permits a party to specify by written communication 
the details of the partyàs or institutionàs default in appointment and to propose that, if the 
default is not remedied in a period of not less than seven days, a person named in the 
written communication shall be appointed as arbitrator. This is a form of self-help remedy 
that permits the appointment of a tribunal without the intervention of an institution or the 
High Court.

It also creates opportunities for gamesmanship. The 7rst party to serve a valid notice can, 
in this way, seek to insist upon the identity of the relevant appointment. The High Court 
has con7rmed, however, that a Duick draw notice cannot be served unless and until a party 
has been given a reasonable time to make an appointment. If served too early, the notice 
will be ineffective. Nonetheless, this uncertainty creates potential scope for confusion over 
precisely when a Duick draw notice will be valid and effective.

The two other relevant powers of the High Court are to assist in determining challenges to 
arbitrators (article 1$($)) and applications to remove an arbitrator who has become unable 
to act (article 14(1)). There is some (although relatively little) case law under either provision.

Article 12 of schedule 1 adopts the Model Law position, which reDuires a person who 
is approached in connection with that personàs possible appointment as an arbitrator to 
disclose any circumstances likely to give rise to &usti7able doubts as to that personàs 
impartiality or independence. New Zealand law on how this provision is to be applied is now 
likely to be in]uenced by the leading case regarding &udicial impartiality, SaXmere Company 
Ltd v Wool Board Disestablishment Company Ltd ?200•= NZSC 122, ?2010= 1 NZLR 86, in 
which the Supreme Court con7rmed that apparent bias will be shown …if a fair-minded lay 
observer might reasonably apprehend that the &udge might not bring an impartial mind to 
the resolution of the Duestion the &udge is reDuired to decideà.

Cobrt fssistanAe In Fpholding Rhe frDitration fgreement

Article G(1) of schedule 1 provides for a mandatory stay of New Zealand court proceedings 
commenced in breach of an arbitration agreement, sub&ect only to the exceptions thatQ

; the arbitration agreement was null and void, inoperative or incapable of being 
performed[ or

; that there is not in fact any dispute between the parties with regard to the matters 
agreed to be referred.

The second exception is one of the few changes made to the Model Law when it was 
adopted in New Zealand. This controversial exception was added to preserve a route for 
swiftly disposing of applications for a stay by a party who, although they wished to seek 
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arbitration, has no arguable defence to claims made in that arbitration. It has been &udicially 
interpreted to preserve the High Courtàs summary &udgment &urisdiction.

The matter came before the Court of Appeal again in Qurich Australian Insurance Ltd v 
Cognition Education Ltd ?201$= NZCA 1G0. After a careful examination of the countervailing 
policy arguments, the Court con7rmed that a stay may be refused where summary &udgment 
can properly be granted. The impact of this decision on foreign parties may, however, be 
ameliorated by 7ling a protest to the &urisdiction of the New Zealand court. At the time of 
writing, an appeal against that decision had been argued before the Supreme Court, but 
&udgment was still awaited.

Interim Measbres

New Zealand was the 7rst country to adopt the 2006 zNCITRAL revisions on interim 
measures. Arbitrators have wide powers to issue interim measures and other forms 
of preliminary relief. 9etailed provisions on interim measures and preliminary orders ’ 
corresponding to those now appearing in the Model Law ’ appear in articles 18 to 18M of 
schedule 1, which were inserted and came into force on 1G Vctober 2008.

znless otherwise agreed by the parties, the arbitral tribunal may grant an …interim measureà 
at the reDuest of a party. An interim measure is de7ned in article 18 as meaning …a temporary 
measure (whether or not in the form of an award)à by which a party is reDuired …at any time 
before any award is made in relation to a disputeà to carry out all or any of the following 
speci7ed tasksQ

(i) to maintain or restore the status Duo pending the determination of the dispute[
(ii) to take action that would prevent, or refrain from taking action that is likely to cause, 
current or imminent harm or pre&udice to the arbitral proceedings[
(iii) to provide a means of preserving assets out of which a subseDuent award may be 
satis7ed[
(iv) to preserve evidence that may be relevant and material to the resolution of the dispute[ 
and
(v) to give security for costs.

The standard that must be met for granting an interim measure is set out in article 18B. An 
applicant for an interim measure of the kinds mentioned in (i), (ii) or (iii), above, must satisfy 
the arbitral tribunal of three mattersQ

; that harm not adeDuately reparable by an award of damages is likely to result if the 
measure if not granted[

; that  the harm substantially  outweighs the harm that is  likely  to result  to the 
respondent if the measure is granted[ and

; that there is a reasonable possibility that the applicant will succeed on the merits of 
the claim.

Interim measures are applied for on notice to the other party and will be determined by the 
arbitral tribunal after hearing from both parties. However, there is also scope for the arbitral 
tribunal to grant a …preliminary orderà without notice to the respondent.

A …preliminary orderà is de7ned in article 18 as meaning …an order directing a party not to 
frustrate the purpose of an interim measureà. Article 18C provides that a claimant may, unless 
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otherwise agreed by the parties, apply for a preliminary order without notice to any other 
party when making a reDuest for the interim measure to be granted.

The arbitral tribunal may issue a preliminary order if it considers that prior disclosure of 
the reDuest for the interim measure to the respondent risks frustrating the purpose of the 
measure. The applicant for a preliminary order must satisfy the arbitral tribunal of the same 
matters (modi7ed as necessary) of which the tribunal must be satis7ed when granting an 
interim measure (as set out in article 18B).

Article • of the Model Law (reproduced as article •(1) of schedule 1 of the Act) makes no 
&udgment as to whether the arbitral tribunal or the courts should have priority when it comes 
to issuing interim measures of protection. However, in practice, the parties should ordinarily 
apply 7rst to the arbitral tribunal if it has been formed. The Act elaborates on article • of 
the Model Law by providing that where a party applies to the court for an interim measure of 
protection and the arbitral tribunal has already ruled on any matter relevant to the application, 
the court shall treat the ruling or any 7nding of fact made in the course of the ruling as 
conclusive for the purpose of the application to the court.

Articles 18L and 18M provide for recognition and enforcement (and for grounds for refusing 
recognition and enforcement) of interim measures granted by the arbitral tribunal. Article 
18L(1) provides that interim measures must be recognised as binding and, unless otherwise 
provided by the arbitral tribunal, enforced upon application to a competent court. The court 
may refuse recognition or enforcement of an interim measure on essentially the same limited 
grounds as for an award.

Article 18' provides that a provisional order (as opposed to an interim measure) is binding 
on the parties but is not enforceable by a court and does not constitute an award.

TZg AvHuTvAk PvEIggmuKdO

Rhe uoTers Pv Rhe frDitral RriDbnal

An arbitration agreement, unless otherwise agreed by the parties, is deemed to provide that 
an arbitral tribunal may award any remedy or relief that could have been ordered by the 
High Court if the dispute had been the sub&ect of civil proceedings in that court, as well as 
interest on that award (section 12). This con7rms the ability of arbitrators to award relief 
under domestic statutes such as the Oair Trading Act 1•G6 and the Commerce Act 1•G6.

Where the parties have not agreed, before or during the arbitral proceedings, on relevant 
procedural matters, the arbitral tribunal is empowered to conduct the arbitration in such a 
manner as it considers appropriate, sub&ect only to the mandatory provisions of schedule 
1. Examples of provisions that expressly empower the arbitral tribunal to decide matters 
(sometimes only in the event the parties do not agree) includeQ

; article 1•(2), relating to the default procedural powers of the arbitral tribunal in 
conducting the proceedings, including the power to …determine the admissibility, 
relevance, materiality, and weight of any evidenceà[

; article 20, relating to the place of arbitration and the location of hearings[

; article 22, relating to the language of the arbitration[

; article 2$(1), relating to the time for 7ling statements of claim and defence (and 
whether documentary evidence is 7led simultaneously or at a later date)[
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; article 2$(2), relating to whether an amendment of a statement of claim or defence 
should be allowed having regard to the delay in making it[

; article 24(1), relating to whether oral hearings should be held, and the nature of such 
hearings (but oral hearings must be held at the reDuest of any party unless the parties 
have agreed that no hearings shall be held)[

; article $1(5), whether a sum directed to be paid in an award shall carry interest[ and

; article $2(2), when the proceedings terminate.

Mandatory uroOisions Pv SAhedble k

Some provisions of schedule 1 are mandatory. Articles 4 and $4(2)(iv) of schedule 1 refer to 
the existence of provisions …of this schedule from which the parties cannot derogateà.

New Zealand case law has, generally in accordance with the preparatory works to the Model 
Law, identi7ed articles 1G and 24(2), 24($) as mandatory, with the result that the article $4 
and $6 standards for review and recognition are also non-derogable. The article 12 challenge 
right has also been identi7ed as mandatory, presumably in the sense of establishing a 
minimum standard of impartiality and independence.

Con]dentiality

Arbitrations are generally  con7dential.  The Act  contains a detailed code relating to 
con7dentiality of arbitral proceedings and court proceedings involving arbitrations. Two 
general presumptions may be seen as underpinning the detailed con7dentiality provisions. 
The 7rst is that arbitrations are to be conducted in private and are to be sub&ect to 
con7dentiality. The second is that any court proceedings involving arbitral proceedings 
are generally to be conducted in public and are not sub&ect to con7dentiality obligations. 
Mechanisms to displace these presumptions in appropriate cases are provided.

By section 14A of the Act, arbitral proceedings must be conducted in private. Section 14B 
provides that arbitration agreements are deemed to provide that the parties and the arbitral 
tribunal must not disclose …con7dential informationà.

…Con7dential informationà is de7ned widely in section 2(1) as meaning …information that 
relates to the arbitral proceedings or to an award made in those proceedingsà and includesQ all 
pleadings, submissions, statements or other information that a party supplies to the arbitral 
tribunal[ any evidence supplied to the arbitral tribunal[ any notes made by the arbitral tribunal 
of submissions or evidence before it[ any transcript of oral evidence or submissions given[ 
and any rulings and awards of the arbitral tribunal.

Section 14C of the Act provides limited circumstances in which a party or an arbitral tribunal 
may disclose con7dential information. 9isclosure may be made to a professional or other 
adviser of the parties or in accordance with an order made or subpoena issued by a court. 
9isclosure may be made if authorised or reDuired by law or a competent regulatory body, 
provided that the party (or tribunal) disclosing provides noti7cation of the fact of, and reasons 
for, disclosure. 9isclosure is also permitted where it is necessary to ensure that a party has a 
full opportunity to present its case, to establish or protect its legal rights in relation to a third 
party or to make an application to the court, but the disclosure must be no more than what 
is reDuired to serve these purposes.
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There is  also a regime by which a party may apply to the arbitral  tribunal,  and the 
arbitral tribunal may determine an application, for permission to disclose con7dential 
circumstances, otherwise than as permitted by the Act. If the arbitral tribunal refuses the 
application, the party may appeal to the High Court, whose decision is 7nal. Application to 
the High Court for permission to disclose con7dential information may also be made where 
the mandate of the arbitral tribunal has been terminated.

The High Court may make an order allowing disclosure of con7dential information only if it 
is satis7ed, in the circumstances of the particular case, that the public interest in preserving 
the con7dentiality of arbitral tribunals is outweighed by other considerations that render it 
desirable in the public interest for the con7dential information to be disclosed. The disclosure 
may not be more than what is reasonably reDuired to serve those other considerations 
making it desirable for there to be disclosure.

Section 14O of the Act provides that court proceedings under the Act must be conducted in 
public unless the court makes an order that the whole or any part of the proceedings must 
be conducted in private. Such an order may be made only on application by a party and only 
if the court is satis7ed that the public interest in having the proceedings conducted in public 
is outweighed by the interests of any party to the proceedings in having the whole or any 
part of the proceedings conducted in private.

In determining whether the court proceedings should be conducted in private, the court is 
reDuired under section 14H of the Act to consider a range of matters, including the open 
&ustice principle, the privacy and con7dentiality of arbitral proceedings and the terms of any 
arbitration agreement.

EOidenAeG uriOilege fnd WisAlosbre ,bles

New Zealand evidential and court procedural rules are not applicable to arbitrations under 
the Act, unless the parties have elected to make them so. But New Zealand privileges and 
immunities for witnesses are applicable regardless of party agreement.

Schedule 1 of the Act is silent on document disclosure issues, stating in article 1• only the 
Model Law formulation that the parties are free to agree on the procedure to be followed by 
the arbitral tribunal ’ failing which the arbitral tribunal may conduct the arbitration in such 
manner as it considers appropriate (in both cases, sub&ect to the mandatory provisions of 
schedule 1, such as the eDual treatment guarantee in article 1G).

The optional schedule 2 provides that, for the purposes of article 1• of schedule 1, the parties 
shall be taken to have agreed that the powers conferred upon the arbitral tribunal include 
the power to …order the discovery and production of documents or materials within the 
possession or power of a partyà. In practice, parties to a domestic arbitration in New Zealand 
will often have access to eDuivalent discovery as that available under the New Zealand High 
Court Rules.

To provide clarity on the method and limits of disclosure, international arbitrations in New 
Zealand are often conducted with non-binding reference to the IBA Rules.

Cobrt fssistanAe Uith PDtaining EOidenAe

Article 28 facilitates court assistance with obtaining witness or documentary evidence. It 
can be triggered only by reDuest from the arbitral tribunal, or by a party with the approval of 
the arbitral tribunal.
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Where this procedure is used, the High Court may issue a subpoena, or a district court may 
issue a witness summons, to compel the attendance of a witness before an arbitral tribunal 
to give evidence or produce documents. Alternatively, the High Court or a district court may 
order any witness to submit to examination on oath before the arbitral tribunal or before an 
ojcer of the court (or other person) for the use of the arbitral tribunal. Article 28($) provides 
that the High Court or a district court shall have its ordinary powers to make orders for 
discovery and interrogatories, the issue of a reDuest for the taking of evidence out of the 
&urisdiction, or the detention, preservation, or inspection of any property or thing which is in 
issue in the arbitral proceedings.

The arbitral tribunal, or a party with the approval of the arbitral tribunal, may also reDuest the 
High Court or a district court for assistance with any of the powers conferred upon an arbitral 
tribunal in accordance with clause $(1) of schedule 2. Oor those purposes, the respective 
courts have the same powers as they have in civil proceedings.

AVAvmO2 IEYvT vgfugV EW AVAvmO AKm gKWEvIglgKT

MaLing fn fTard

Chapter 6 of schedule 1 sets out the rules for making awards and terminating the arbitral 
proceedings. Those provisions closely follow those of the Model Law.

The arbitral tribunal must decide the dispute in accordance with the rules of law chosen by 
the parties as applicable to the substance of the dispute. If the parties have not designated 
which rules of law apply, the arbitral tribunal must apply the law determined by the con]ict 
of laws rules which the tribunal considers appropriate.

If the parties have expressly so authorised, the arbitral tribunal may decide the dispute ex 
aeDuo et bono or as amiable compositeur (that is, according to considerations of general 
&ustice and fairness). Where an arbitral tribunal is given such a power, this will result in the 
modi7cation of the strict language of the written contract to the extent of any inconsistency 
with a fair and eDuitable result (see A7s Co Ltd v Dagger HC Auckland M4(/0&SD11, 8 March 
200$, at ?146=).

Where there is more than one arbitrator, any decision of the arbitral tribunal on the substance 
of the dispute must be made, unless the parties otherwise agree, by a ma&ority of all its 
members. There is nothing expressly prohibiting arbitrators from issuing dissenting opinions 
to the award. Accordingly, a dissenting arbitrator may do so.

An award must be made in writing and signed by the arbitrator or a ma&ority of the arbitrators, 
if the reason for any omitted signature is stated. The award must state the reasons on which 
it is based, unless the parties have agreed otherwise. The award must state its date and the 
place of arbitration and, once made, a signed copy must be delivered to each party.

Where the parties settle the dispute during the arbitral proceedings, the arbitral tribunal must 
terminate the proceedings. If reDuested by the parties, and if the arbitral tribunal does not 
ob&ect, the arbitral tribunal must record the settlement in the form of an arbitral award on 
agreed terms. An award on agreed terms must state that it is an award and must otherwise 
comply with the formal reDuirements for an award to be valid. It has the same status and 
effect as any other award on the merits.

The arbitral tribunal has a limited power to correct or interpret the award under article $$ of 
schedule 1, which follows the Model Law provisions.
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Costs

Where the optional schedule 2 applies, clause 6 expressly provides that, unless the parties 
otherwise agree, the arbitral tribunal shall 7x and allocate the costs and expenses of the 
arbitration (these being the legal and other expenses of the parties), the fees and expenses 
of the arbitral tribunal and any other expenses related either in its award under article $1 
of schedule 1 or in any additional award under article $$($) of schedule 1. In the absence 
of any award or additional award-7xing and allocating costs and expenses, each party is 
responsible for its own legal and other expenses, and for an eDual share of the fees and 
expenses of the arbitral tribunal and any other expenses relating to the arbitration.

In Casata Ltd v General Distributors Ltd ?2006= NZSC G, ?2006= 2 NZLR 821, the ma&ority of 
the Supreme Court held that, at least in this context, the arbitral tribunal has a duty to inDuire 
into and make an award on costs, even where neither party expressly or impliedly claimed 
for costs.

znless the parties otherwise agree, the arbitral tribunal can exercise discretion regarding 
who bears the costs of the arbitration. It is usual for the unsuccessful party to be ordered to 
pay a reasonable contribution towards the successful partyàs costs.

Where the optional schedule 2 applies, the High Court may, on the application of a party, 
vary the amount or allocation of the costs or expenses of the arbitration if the court is 
satis7ed that the amount or allocation of the costs and expenses is unreasonable in all the 
circumstances. The arbitral tribunal is entitled to appear and be heard on such an application. 
The High Courtàs decision is 7nal. Such applications are, however, rare.
Review of awards ’ setting aside 

znless the optional schedule 2 (permitting the possibility of appeals on Duestions of law) 
applies, the only way an award may be challenged is by applying to have the award set aside 
under article $4 of schedule 1. The application must be made within three months of the date 
on which the party making the application to have the award set aside received the award 
(although there is no time limit where the application to set aside is made on the ground that 
the award was induced or affected by fraud or corruption).

The grounds on which an award may be set aside are limited and essentially the same as 
those appearing in the Model Law. In particular, an award may be set aside where the High 
Court 7nds that the sub&ect matter of the dispute is not capable of settlement by arbitration 
under the law of New Zealand or the award is in con]ict with the public policy of New Zealand.

The Supreme Court has recently, in Carr J Anor v Galla2ay Cook Allan ?2014= NZSC 85, 
set aside an arbitral award where the arbitration clause had provided for an invalid form 
of recourse against any resulting award[ in that case, an appeal on a Duestion of fact. The 
main lesson from this case is that arbitration agreements in New Zealand must be carefully 
drafted.

The courts have given some guidance on what is (or is not) in con]ict with the public policy 
of New Zealand. The words …public policyà reDuire some fundamental principle of law and 
&ustice to be engaged. There must be some element of illegality, or enforcement of the award 
must involve clear in&ury to the public good or abuse of the integrity of the Courtàs processes 
and powers. (See Amaltal Corporation Ltd v Maruha )NQz Corporation Ltd ?2004= 2 NZLR 614 
(CA) and Do2ner&Hill Zoint :enture v Government of Vixi ?2005= 1 NZLR 554 (HC).)
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An award may also be in con]ict with the public policy of New Zealand if (among other 
things) the making of the award was induced or affected by fraud or corruption, or a breach 
of the rules of natural &ustice occurred during the arbitral proceedings or in connection with 
the making of the award. This …natural &ustice glossà on the Model Law wording of the public 
policy ground ’ which is found also in article $6 of schedule 1, relating to enforcement of 
awards ’ creates the risk of a broad discretion to set aside awards.

Vne High Court decision (Ironsands Investment Ltd J Anor v To2ard Industries Ltd J Anor, 
HC Auckland CIY-2010-404-4G8•, G July 2011) has held that a breach of natural &ustice in 
itself constitutes a con]ict with the public policy of New Zealand rendering an award liable 
to be set aside ’ albeit the court would be unlikely to exercise its discretion to do so where 
the breach was immaterial. A subseDuent High Court decision in the same proceedings (-
Ironsands Investment Ltd J Anor v To2ard Industries Ltd J Anor ?2012= NZHC 1288) held that 
there was no absolute rule that natural &ustice reDuired an arbitratoràs 7ndings to be based 
on probative evidence in the orthodox sense, and thus an award would not be set aside for 
this reason under the public policy ground. The true scope of the natural &ustice gloss has 
not yet been de7nitively settled by appellate authority.

An application to set aside the award does not operate as a stay of any enforcement 
proceedings. However, where both the setting aside and enforcement proceeding are being 
heard in the New Zealand court, it would be usual for them to be heard together. Where an 
enforcement proceeding is brought in a New Zealand court and an application to set aside 
the award is brought in the courts of the seat of arbitration, the New Zealand court may 
ad&ourn the enforcement proceeding pending the outcome of the setting aside application 
(article $6(2)).

The duration of any challenge proceedings depends on the nature of the challenge. But the 
courts will generally try to expedite the hearing of such matters, and they would typically be 
heard and determined within three to six months.

,eOieT Pv fTards X fppeals Pn f ‘bestion Pv 8aT

The clause 5 appeal on a Duestion of law is perhaps the most important rule contained in the 
optional schedule 2. Where it applies, the article $4 set aside procedure is not the exclusive 
recourse against an arbitral award.

Where schedule 2 applies, a party may appeal to the High Court on any Duestion of law arising 
out of the award ifQ

; the parties agreed before the making of the award that an appeal as of right would 
lie[

; every party gives consent to the appeal after the award is made[ or

; the High Court gives leave to appeal.

The High Court must not grant leave to appeal unless it considers, having regard to all the 
circumstances, the determination of the Duestion of law concerned could substantially affect 
the rights of one or more of the parties. The factors that the court will consider when deciding 
whether to grant leave are set out in the decision of the Court of Appeal in Gold J Resource 
Developments )Ne2 Qealandz Ltd v Doug Hood Ltd ?2000= $ NZLR $1G (CA). The case lays 
down eight non-exhaustive factors that should be considered when deciding whether to 
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grant leave. The strength of the challenge or the nature of the point of law sought to be raised 
are among these factors.

An appeal may be on a Duestion of law only. Clause 5(10), which was added in 2008, provides 
that a Duestion of law for the purposes of an appeal against the arbitral award does not 
include any Duestion of whether the award was supported by any (or any sujcient) evidence, 
or whether the arbitral tribunal drew the correct factual inferences.

If leave to appeal is granted, the High Court may, in determining the appeal, con7rm, vary or 
set aside the award or remit the award to the arbitral tribunal.

,eAognition fnd EnvorAement Pv fTards

The recognition and enforcement of New Zealand and foreign arbitral awards in New Zealand 
is governed by articles $5 and $6 of schedule 1. Articles $5 and $6 are closely modelled on 
articles III and Y of the New Uork Convention. Similar provisions therefore appear in many 
other &urisdictions, and not &ust those which have enacted legislation based on the Model 
Law.

Awards may be enforced by applying to the High Court for entry of &udgment in terms of the 
award under section $5 of schedule 1. Application is made by originating application and 
must be accompanied by an ajdavit containing duly certi7ed copies of the award and of 
the arbitration agreement (if recorded in writing). If the award or the arbitration agreement is 
not in English, the application must also be accompanied by a duly certi7ed translation into 
English of those documents.

Article $6 sets out the grounds on which recognition and enforcement may be resisted. 
The grounds for opposing enforcement or recognition are limited and are essentially those 
identi7ed in the Model Law. They largely mirror the grounds on which the award may be set 
aside. In Hi&Gene Ltd v S2isher Hygiene Vranchise Corp ?2010= NZCA $5•, the Court of Appeal 
con7rmed that the threshold for determining whether the public policy ground in article $6 is 
triggered should be approached in a similar manner to the narrow reading given to the public 
policy ground in the article $4 context in the Courtàs earlier decision of Amaltal Corporation 
Ltd v Maruha )NQz Corporation Ltd (discussed above). The Supreme Court refused leave 
to appeal from the Court of Appealàs decision (Hi&Gene Ltd v S2isher Hygiene Vranchise 
Corporation ?2010= NZSC 1$2).

Vpposing the enforcement or recognition of the award does not operate as a stay per se. But 
enforcement or recognition by the High Court will not occur until any opposition has been 
determined.

uKfgOTlgKT TvgATL AvHuTvATuEK

New Zealand has, to date, played a modest role in ’ and has therefore had only limited 
exposure to ’ the investment treaty arbitration system. No New Zealand investor has yet 
brought an investment treaty case against a foreign state, and no foreign investor has yet 
brought an investment treaty case against New Zealand.

New Zealand is a party to the ICSI9 Convention.
1

 New Zealand has been a defendant to a 
sole ICSI9 arbitration, during the 1•G0s, at the suit of Mobil Vil NZ Limited, which arose out of 
an arbitration clause contained in a private agreement between Mobil and the New Zealand 
government. Mobil was successful in the ICSI9 arbitration (Mobil Oil Corporation J Ors v Her 
Maxesty the ,ueen in Right of Ne2 Qealand, Oindings on Liability, Interpretation and Allied 
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Issues, 9ecision on Liability, 4 May 1•G• (1••8), 4 ICSI9 Reports 140), and also in staying 
New Zealand court proceedings 7led by the New Zealand government seeking to prevent the 
ICSI9 arbitration taking place (Attorney&General v Mobil Oil NQ Ltd ?1•G•= 2 NZLR 64•).

New Zealand is a party to only two operative bilateral investment treaties (BITs)Q with China 
(1•GG) and Hong Kong (1••5). New Zealand has also signed BITs with Chile and Argentina 
(both 1•••), but these have not entered into force.

It is only in the past decade that New Zealand has begun to embrace the investment treaty 
arbitration system, which it has done within the context of comprehensive free trade or 
economic cooperation agreements (OTAs) rather than through negotiation of stand-alone 
BITs. The embedding of New Zealandàs investment promotion agreements within OTAs 
re]ects the prominence and success of the New Zealand free trade agenda, which has been 
pursued strategically and in a bipartisan manner. Since 2001, New Zealand has executed 
OTAs containing substantive investment chapters with the ASEAN countries collectively 
and also with Singapore, Thailand and Malaysia individually, along with China and, most 
recently, Taiwan. The strength and enforceability of these investment chapters is not uniform[ 
but binding investor-state dispute resolution is provided for in the latter four agreements. 
'enerally, New Zealandàs OTAs are notable for broad protection of state regulatory power, 
including through the use of general exception clauses and annexes.

New Zealand is  presently  a  party  to  negotiations  for  the  Trans-Paci7c  Partnership 
Agreement, which evolved from the P4 Agreement between Brunei, Chile, New Zealand and 
Singapore. Negotiating countries now include Australia, Canada, Japan, Malaysia, Mexico, 
Peru, the znited States and Yietnam. Present indications are that this will include an 
investment chapter[ however, this is still under negotiation.
Notes

1. New Zealand signed the ICSI9 Convention in 1•80 and incorporated it into domestic 
law through the Arbitration (International Investment 9isputes) Act 1•8•.

ChjbDjd gSibb
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This article aims to provide a brief overview of the arbitration scene in India. The efforts 
taken by the Indian &udiciary, executive and legislature in promoting arbitration as an effective 
means of dispute resolution has helped India in modelling its pro- arbitration attitude.

TZg ZuOTEvL EW AvHuTvATuEK uK uKmuA

The existence of arbitration law in India can be traced back to the 1Gth century. The 7rHst 
attempt at codifying the arbitration law was made during the British rule by enacting the 
Bengal Regulation in 1882 (the Regulation), applicable only to the Presidency Towns. As per 
the Regulation, disputes in relation to accounts could be arbitrated. SubseDuently, numerous 
regulations were enacted which extended the scope of matters that could be arbitrated and 
included disputes in relation to land, rent and revenue.

In 1G5•, the 7rst Code of Civil Procedure (CPC) was enacted for India that contained express 
provisions relating to arbitration. The CPC was revised in 1G88 and again in 1GG2[ however, 
the provisions relating to arbitration remained unchanged. The arbitration provisions therein 
provided for the arbitration of disputes after they had arisen. There was no provision for 
reference to arbitration of future disputes. To remedy this, the Indian Arbitration Act, 1GG• 
(1GG• Act) was enacted based on the English Arbitration Act, 1GG•. However, the application 
of this 1GG• Act was limited to Presidency Towns and was subseDuently extended to a few 
more commercial towns. Thereafter, a new Code of Civil Procedure was enacted in 1•0G (the 
Code), which contained the provisions relating to arbitration in schedule II. Considering the 
drawbacks in the existing provisions, a need for consolidation and amendment of the law 
and its codi7cation in a separate enactment was sensed. This resulted in the enactment of 
the Indian Arbitration Act, 1•40 (the 1•40 Act), which repealed schedule II of the Code.

1

Prior to the enactment of the 1•40 Act, in 1•$8, Indian legislature had enacted the Arbitration 
(Protocol and Convention) Act, 1•$8 (the 1•$8 Act), to give effect to the 'eneva Protocol on 
Arbitration Clauses of 1•2$ and the 'eneva Convention on the Execution of Ooreign Awards 
of 1•28, as India was a signatory to these international agreements. Thereafter, in 1•61, the 
Ooreign Awards (Recognition and Enforcement) Act, 1•61 (the 1•61 Act), was enacted to 
give effect to the New Uork Convention of 1•5G.

As a result, until 1••6, the law governing arbitration in India consisted mainly of three 
statutesQ the 1•$8 Act, the 1•40 Act and the 1•61 Act. While the 1•40 Act was the general 
law governing arbitration in India, the 1•$8 Act and the 1•61 Acts were designed to enforce 
foreign arbitral awards.

Somewhat contrary to principles of arbitration, the 1•40 Act enabled the parties to access 
courts at almost every stage of arbitration, defeating the very purpose of arbitration. The 
courts in India had therefore taken an interventionist approach rather than the intended 
supervisory approach. Therefore, in an effort to modernise the 1•40 Act, the legislature 
enacted the Arbitration and Conciliation Act, 1••6 (the Act).

EfgvfugV EW TZg AIT

The Act is a comprehensive piece of legislation modelled on the lines of the zNCITRAL Model 
Law on International Commercial Arbitration, 1•G5. This Act repealed all the three previous 
statutes (the 1•$8 Act, the 1•61 Act and the 1•40 Act). Its primary ob&ect was to encourage 
arbitration as a cost-effective measure and to act as a Duick mechanism for the settlement 
of commercial disputes. The main ob&ectives of the Act are as followsQ
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; to  comprehensively  cover  both  international  and  domestic  and  commercial 
arbitration and conciliation[

; to minimise the supervisory role of courts in the arbitral process[ and

; to provide that every 7nal arbitral award is enforced in the same manner as if it were 
a decree of the court.

The Act is divided into four parts. The signi7cant provisions of the Act are to be found in part 
I and part II. Part I contains composite provisions for domestic and international commercial 
arbitration in India. Arbitrations conducted in India are governed by part I, irrespective of the 
nationalities of the parties. Part I provides for, inter aliaQ

; arbitrability of disputes[

; non-intervention by courts[

; composition of the arbitral tribunal[

; &urisdiction of arbitral tribunal[

; conduct of the arbitration proceedings[ and

; recourse against arbitral awards and enforcement.

Part II, on the other hand, provides for enforcement of foreign awards, being largely restricted 
to awards governed by the New Uork Convention or the 'eneva Convention. Part III deals 
with the conciliatory machinery, while part IY contains supplemental provisions of the Act.

Most of the &udicial decisions on arbitration in India are centred on the important provisions 
contained in part I and part II of the Act. A brief overview of the important features of the Act 
is discussed below.

SAope Pv Rhe SbDBeAt Matter Pv frDitration

Any commercial matter, including an action in tort if it arises out of or relates to a contract, 
can be referred to arbitration. However, matrimonial, criminal, insolvency or anti-competition 
matters, or matters related to disputes involving rights in rem, cannot be referred to 
arbitration. Likewise, employment contracts and matters covered by statutory reliefs through 
statutory tribunals are also non-arbitrable.

luKulAk NYmuIuAk uKTgvfgKTuEK

Vne of the key features of the Act is that the role of the court has been minimised. 
Accordingly, section G of the Act provides that any matter before a &udicial authority 
containing an arbitration agreement shall be referred to arbitration. Moreover, section 5 
makes it clear that no &udicial authority shall interfere, except as provided for under the Act. 
Parties can approach courts only forQ

; seeking an interim measure of  protection,  including for  in&unction or  for  any 
appointment of receiver, for example[

; appointing an arbitrator in the event that a party fails to appoint an arbitrator or if two 
appointed arbitrators fail to agree upon the third arbitrator[

; terminating the mandate of the arbitrator[ and

; seeking courtàs assistance in taking evidence.
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Interim Measbres (y Rhe Cobrts fnd Rhe frDitral RriDbnals

Section • of the Act empowers parties to seek interim measures by a court before or during 
the arbitral proceedings, or at any time after the making of an arbitral award but before it 
is enforced. Interim measures sought can be for the preservation of any property or goods 
that are the sub&ect matter of arbitration[ securing the amount in dispute in the arbitration[ 
interim in&unction or appointment of a receiver, and so on.

znder the Act, unlike the predecessor 1•40 Act, the arbitral tribunal is empowered by section 
18 to make orders in relation to interim measures necessary in respect of the sub&ect-matter 
of the dispute. The need for section •, inspite of section 18 having been enacted, is that 
section 18 would operate only during the existence of the arbitral tribunal and it being 
functional. 9uring that period, the power conferred on the arbitral tribunal and the court 
may overlap to some extent, but so far as the period before and after arbitral proceedings 
is concerned, the party reDuiring an interim measure of protection would have to approach 
only the court.

2

fppointment fnd JbrisdiAtion Pv Rhe frDitral RriDbnal

Section 11 of the Act prescribes the procedure for the appointment of arbitrators. Parties 
are free to agree on a procedure for appointing the arbitrator or arbitrators. In case of 
appointment of a sole arbitrator, a predetermined individual can be named in the arbitration 
clause, or by consensus of the parties, or by the intervention of the court under section 
11. Oor appointing an arbitral tribunal consisting of three arbitrators, each party appoints 
one arbitrator and the two arbitrators appoint the third arbitrator. However, if a party fails to 
appoint an arbitrator or the two arbitrators fail to appoint the third arbitrator, the appointment, 
upon a reDuest of a party, is made by the chief &ustice of the High Court or his designate. 
Ourther, in case of an international commercial arbitration, the appointment of a sole or third 
arbitrator is made by the chief &ustice of India or his or her designate.

As far as the &urisdiction of the arbitral tribunal is concerned, the Kompeten-&Kompeten- 
principle holds good in India and the arbitral tribunal is empowered to rule on its own 
&urisdiction. However, owing to the decision of the seven-&udge bench of the Supreme 
Court of India (the Supreme Court) in SBP J Company v Patel Engineering Limited,

$
 the 

Kompeten-&Kompeten- principle has been diluted as the Supreme Court declared that the 
power of the chief &ustice to appoint an arbitrator is &udicial and not administrative in nature. 
Effectively, when an application is made before the chief &ustice for the appointment of an 
arbitrator and the chief &ustice pronounces that it has &urisdiction to appoint an arbitrator 
or that there is an arbitration agreement between the parties or that there is a live and 
subsisting dispute to be referred to arbitration, this would be binding and the matter cannot 
be raised again by the parties before the arbitral tribunal. Therefore, when the arbitral tribunal 
is appointed by the parties, the arbitral tribunal can rule on its own &urisdiction, unlike when 
the appointment is made by the chief &ustice, as discussed above.

IEKmYIT EW TZg AvHuTvAk PvEIggmuKdO

Parties are free to agree on the procedure to be followed by the arbitral tribunal. If the parties 
do not agree to the procedure, the procedure will be determined by the arbitral tribunal. 
Section 1• explicitly states that the arbitral tribunal is not bound by the Code or the Indian 
Evidence Act, 1G82. Also, the Act makes it clear that the arbitral tribunal should give eDual 
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treatment to the parties and that each party should be given full opportunity to present its 
case.

Setting fside Pv fTards

The grounds for setting aside an award rendered in India, as provided in section $4 of the 
Act, are substantially the same as contained in article $4 of the zNCITRAL Model Law for 
challenging an enforcement application. An award can be set aside ifQ

; a party was under some incapacity[

; the arbitration agreement was not valid under the governing law[

; a party was not given proper notice of the appointment of the arbitrator or of the 
arbitral proceedings[

; the award deals with a dispute not contemplated by or not falling within the terms 
of submissions to arbitration, or it contains decisions beyond the scope of the 
submissions[

; the composition of the arbitral tribunal or the arbitral procedure was not in accordance 
with the agreement of the parties[

; the sub&ect matter of the dispute is not capable of settlement by arbitration[ or

; the arbitral award is in con]ict with the public policy of India.

A challenge to an award is to be made within three months from the date of receipt of the 
award. The courts may, however, condone a delay of a maximum of $0 days on evidence 
of sujcient cause. Sub&ect to a challenge to an award, the same is 7nal and binding on the 
parties and enforceable as a decree of the court.

EnvorAement Pv woreign fTards

This is covered by part II of the Act. As discussed earlier, a …foreign awardà is an award from 
a country that is a signatory to the New Uork Convention or the 'eneva Convention and 
noti7ed by the government of India. To date, the government of India has noti7ed around 
40 countries for the purposes of foreign award enforcement. A party in whose favour such a 
foreign award is passed can directly 7le an execution petition in India for its enforcement and 
the court, once satis7ed that the award is enforceable, shall deem the award as the decree 
of that court and proceed with its execution. Enforcement of a foreign award may be refused 
only at the reDuest of the party against whom it is invoked, provided the party satis7es the 
grounds enumerated in section 4G of the Act, which are more or less the same as those in 
section $4 for setting aside awards.

,ole Pv Rhe Indian JbdiAiary In Shaping frDitration

zntil recently, the Indian &udiciary was known to have adopted an interventionist approach in 
arbitration matters and a conseDuence of which most of the existing &udicial decisions are 
not in tune with the spirit of the Act. Initially, the conduct of the &udiciary was not nearing the 
primary ob&ective of the Act and this can be gauged by the decisions of the various Indian 
courts.

The Supreme Court in Bhatia International v Bulk Trading SA
4

 extended part I of the 
Act to international commercial arbitration held outside India[ however, in :enture Global 
Engineering v Satyam Engineering,

5
 which heavily relied on Bhatia International, the Supreme 
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Court largely rendered super]uous the statutorily envisaged mechanism for the enforcement 
of foreign awards by applying domestic arbitration law to foreign awards and conseDuently 
setting aside the foreign award (under part I of the Act as against merely refusing to enforce 
the foreign award under part II of the Act).

Meanwhile, the Supreme Court &udgment in ONGC v Sa2 Pipes
6

 widened the scope of …public 
policyà by including …patent illegalityà within the ambit of …public policyà, which is now one of the 
grounds available for setting aside an arbitral award. zntil that point, the concept of …public 
policyà was interpreted in a narrower sense, in line with the courtàs previous decisions which 
insisted that no new heads of …public policyà should be easily created.

A further blow came by way of the Supreme Courtàs decision in SBP J Co v Patel Engineering 
Ltd,

8
 wherein the power of the chief &ustice in appointing an arbitrator was held to a &udicial 

power, not an administrative one. This meant that Indian courts had to actually look into the 
validity of the arbitration agreement before proceeding to appoint arbitrators. SubseDuently, 
there have been a number of instances where the Supreme Court and various High Courts 
have assumed &urisdiction in arbitration matters onshore and offshore.

However, more recently, steps have been taken by the Supreme Court to make India an 
arbitration friendly &urisdiction. In Lal Mahal v Progetto Grano Spa

G
 the Supreme Court 

overruled its decision in Phulchand EXports v OOO Patriot
•

 where it held that the concept 
of …public policyà in relation to challenging a domestic or an international award would be 
same. In Lal Mahal, the Supreme Court held that section 4G (conditions for enforcement of 
foreign awards) of the Act does not give an opportunity to have a …second lookà at the foreign 
award at the award enforcement stage and that the scope of inDuiry under section 4G does 
not permit review of the foreign award on merits.

In recent years, the Supreme Court ’ in Do-co India P Ltd v Doosan Infracore Co Ltd,-10
 :ideocon Industries v Union of India

11
and 9ograx Infrastructure Limited v Ssang 9ong 

Engineering and Construction Company Limited
12

 ’ has helped to blur the reDuirement 
of …express exclusionà of part I of the Act, which was initiated by the Bhatia International 
case. However, in the past year, the Supreme Court and various High Courts have rendered 
&udgments that can be considered arbitration-friendly. The foremost step towards this 
approach has been the prospective overruling of the Bhatia International &udgment.

The view taken in  the Bhatia  International and:enture  Global  &udgments  came into 
consideration before a constitution bench of the Supreme Court in Bharat Aluminium v Kaiser 
Aluminium,

1$
 wherein the Supreme Court, overruling those &udgments, with prospective 

application ruled in favour of non-intervention by Indian courts in arbitrations seated outside 
India. The Court, relying on the principles of territoriality, party autonomy and minimal &udicial 
intervention, held that Indian courts did not have power to intervene in foreign arbitrations by 
way of either providing interim relief or entertaining a challenge to foreign arbitral awards in 
India. The Bharat Aluminium &udgment has laid down the position that no interim relief would 
be available in foreign arbitrations (ie, arbitrations seated outside India either under the Code 
or section • of the Act). In addition, the &udgment also reinforces the fact that the seat of 
arbitration would be the determining factor in deciding the curial law and that part I and part 
II of the Act apply to arbitrations seated in India and outside India respectively. This &udgment 
has gone a long way towards clearing past ambiguity in the &udicial pronouncements 
preceding it.
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The 9elhi High Court in NNR Global Logistics )Shanghaiz Co Ltd v Aargus Global Logistics 
Pvt Ltd and Ors

4(
 was faced with the issue of validity of an application for the setting-aside 

of a foreign arbitral award, the seat of arbitration for which was in Malaysia and the curial 
law being the Malaysian Law. Applying the Bharat Aluminium &udgment, the validity of 
this application was upheld as the &udgment is applicable only to arbitration agreements 
executed after 6 September 2012.

Similarly,  in  matters  dealing  with  domestic  awards,  one  of  the  best  examples  of 
non-interference can be seen in Sumitomo Heavy Industries v ONGC,

15
 wherein the Supreme 

Court demonstrated that if the award by the arbitrator is a well-reasoned one then courts 
should not interfere.

As far as directing the parties to arbitration is concerned, the Bombay High Court in Parcel 
Carriers Ltd v Union of India,

16
 while dealing with severability of arbitration clause, made it 

clear that if the dispute is covered by prereDuisites contained in section G of the Act (power 
of the court to refer the parties to arbitration), the &udicial authority has no option but to refer 
the dispute to arbitration.

As regards favouring enforcement of foreign awards, the 9elhi High Court in Penn RacYuet 
Sports v Mayor International Ltd,

18
 refused the challenge to the enforcement of a foreign 

award by holding that the ground of …public policyà must be narrowly interpreted when 
refusing enforcement of foreign awards. SubseDuently, in PaciFc Basin IhX )UKz Ltd v 
Ashapura Minechem Ltd,

1G
 the Bombay High Court was faced with the dilemma of being 

technically forced to stay the proceedings seeking enforcement of a foreign award. The 
Bombay High Court ordered a stay, however, on the condition that the claim amount awarded 
should be deposited in full by the party seeking the stay.

Recently, a positive step towards favouring the enforcement of a foreign award was taken 
by the Supreme Court in Vuerst Day La2son v Zindal EXports,

1•
 wherein it was held that 

no letters patent appeal will lie against an order enforcing a foreign award. This is because 
section 50 of the Act provides for an appeal only against an order refusing to enforce a foreign 
award.

Another landmark &udgment in the 7eld of arbitration of the Supreme Court ’ a full-bench 
&udgment ’ was Chloro Controls )Iz P Ltd v Severn Trent Water PuriFcation

20
 in September 

2012, which clari7ed the scope of a &udicial authority to make reference to arbitration in 
case of multiple multiparty agreements, as well as the &udicial authorityàs power to make 
a reference in cases of non-signatories, in exceptional circumstances. A similar view has 
been taken by the 9elhi High Court in HLS Asia Ltd v Geopetrol International Inc J Ors,

21
 

where non-operators were considered to be a necessary party to the arbitration proceedings 
arising out of the arbitration agreement between operators and contractors, in view of the 
interrelationship between the operator and the non-operators.

The Bombay High Court, in its decision in Sahyadri Earthmovers v LJT Vinance Ltd,
22

 has 
ruled that a guarantor would also be sub&ect to arbitration provisions contained in the loan 
agreement even if he is not a party to the loan agreement and the deed of guarantee does 
not contain an arbitration clause.

In the recent decision of S2astik Gases v Indian Oil Corporation Ltd,
2$

the Supreme Court 
analysed whether, in exclusive &urisdiction clauses, the omission of expressions such as 
…onlyà, …aloneà, …exclusiveà and …exclusive &urisdictionà could still be construed to oust the 
&urisdiction of all courts except the one mentioned, in case of an application made under 
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section 11(appointment of arbitrators) of the Act. The Court held that while providing for 
&urisdiction clause in the agreement, omission of words like …aloneà, …onlyà, …exclusiveà or 
…exclusive &urisdictionà is not decisive and does not make any material difference. The Court 
held that the intention of the parties as to &urisdiction of dispute resolution was material.

The Bombay High Court recently held in Mulheim Pipecoatings v Welspun Vintrade
24

 that 
an arbitration agreement would survive even if the agreement (containing the arbitration 
clause) was superseded by a subseDuent agreement. However, this position has been 
slightly modi7ed by the Supreme Courtàs decision in MéS 9oung Achievers v IMS Learning 
Resources Pvt Ltd

25
 where the Court held that an arbitration clause in an agreement cannot 

survive if the agreement containing arbitration clause has been superseded.

The Supreme Court in Enercon v Enercon GmBH,
26

while determining whether an arbitration 
clause is unworkable or incapable of being performed, held that the court ought to adopt the 
attitude of a reasonable business person, having business common sense as well as being 
eDuipped with the knowledge that may be peculiar to the business venture. It further held 
that the arbitration clause cannot be construed with a purely legalistic mindset, as if one is 
construing a provision in a statute. Moreover, if the seat of arbitration is in India, Indian Courts 
would have exclusive supervisory &urisdiction. Ooreign courts would not therefore be able 
to exercise concurrent &urisdiction. Ourhermore, the Supreme Court in the above case also 
held that an arbitration agreement cannot be avoided on the basis that there is no concluded 
contract between the parties. A reference to arbitration can only be avoided (in the context of 
international commercial arbitration) if the arbitration agreement is …null and void, inoperative 
or incapable of being performedà.

Arbitrability of fraud has also been revisited with the Supreme Court. The Supreme Court 
in S2iss Timing Ltd v Organising Committee‘ Common2ealth Games 0141

28
 held that 

arbitration proceedings can commence even if allegations of fraud have been made in 
domestic arbitrations. This is indicative of the pro- arbitration stance being adopted by the 
Apex Court.

These decisions indicate that the Indian courts have been less keen to interfere in arbitration 
matters, thereby adopting a pro-arbitration approach.

vgIgKT TvgKmO uK AvHuTvATuEK uK uKmuA

The executive, &udiciary and legislature in their own rights have strived hard to bring in efforts 
to promote arbitration in India. Some of the recent trends in arbitration in India are discussed 
below.

IntrodbAtion Pv Rhe .ational 8itigation uoliAy

In 2010, the then-Law Minister Yeerappa Moily announced the national litigation policy, which 
aims to reduce the average length of proceedings from 15 years to three years. The policy 
also recommends the use of arbitration as a cost-effective and expeditious way to resolve 
disputes for government departments and public sector undertakings. It points out that 
the main cause for delay in arbitration proceedings has been poor drafting of arbitration 
agreements and clauses, and urges that these issues must be addressed soon.

EstaDlishment Pv Rhe 8CIf IndiaL f WaTn wor Institbtional frDitration In India

Vut of the two arbitration procedures of ad hoc and institutional arbitration, India is still in 
the nascent stage as far as institutional arbitration is concerned as mostly ad hoc arbitration 
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is followed. However, the launching of the London Court of International Arbitration India 
(the LCIA India) and the introduction of its LCIA India Rules (the Rules) have to some 
extent reinforced a global appeal to the existing structure of institutional arbitration in India. 
Although the Rules are largely based on the tried and tested LCIA Rules, they provide a 
well-complemented approach to the ethos of arbitration in India. These provisions include 
setting forth obligations of the parties and tribunal to ensure fairness and expediency in 
arbitration and granting greater power to the LCIA Court to ensure an organised and a 
workable arbitral process.

SIfC In MbmDai

The Singapore International Arbitration Centre (SIAC) has opened its 7rst overseas ojce 
in Mumbai. znlike LCIA, SIAC would not have separate rules for India. The ojce will not 
administer cases itself but will promote SIAC arbitration in India and help grow awareness 
of international best practice.

WeOelopment Pv ICC India

The International Court of Arbitration (ICA) of the International Chamber of Commerce (ICC) 
recently hired its 7rst Indian lawyer to address the problems of &udicial intervention in India, 
and to expand its increasing visibility in India. Vver the past couple of years, there has been 
an increase in the number of arbitrations referred to the ICC, as opposed to other arbitral 
institutions in India, and the ICAàs move would certainly add to the advancement of ICC India, 
while also helping to improve Indiaàs reputation as an arbitration destination.

woreign 8aTyers Visiting India

The Madras High Court, in AK Balaxi v Government of India J Ors,
2G

held that, under the Indian 
Advocates Act, 1•61, foreign law 7rms and lawyers cannot practise law in India without 
7rst enrolling with the Bar Council of India. However, foreign lawyers can visit India for a 
temporary period on a …]y in and ]y outà basis to advise their clients on aspects of foreign 
law. With regard to the aim and ob&ect of the international commercial arbitration introduced 
in the Act, the Madras High Court took the view that foreign lawyers cannot be debarred 
from coming to India and conducting arbitration proceedings in respect of disputes arising 
out of a contract relating to international commercial arbitration. Currently, an appeal from 
the Madras High Courtàs &udgment is pending before the Supreme Court.

By and large, arbitration in India has developed as an effective and effectual institution 
for the settlement of domestic and cross-border disputes. Recent key developments have, 
in addition, successfully brought about a long-awaited renaissance in arbitration in India, 
indicating that it may well be seen as an arbitration-friendly country.

wormation Pv f .eT worbm

The Indian Arbitration Oorum (IAO) is an initiative of leading practitioners and law 7rms 
of India with the ob&ective of promoting institutional arbitration as an effective dispute 
resolution method and promoting India as a venue for international arbitration. The IAO will 
be launched in Mumbai on 2• August 2014.
The authors 2ould like to thank Detty Davis‘ partner‘ for her input and Arunav Roy‘ assoicate‘ 
for his assistance in this chapter’
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Malaysiaàs continuing efforts to promote its international arbitration credentials have been 
widely recognised and applauded. In this update of the chapter on the &urisdiction, we 
continue to chart its progress through enhancements made to the legislative, regulatory and 
institutional frameworks.

vgIgKT uKuTuATufgO

A number of factors promoting Malaysiaàs attractiveness as a hub for international arbitration 
have been in place for some time.

As a signatory to the 1•5G New Uork Convention (the New Uork Convention), arbitral awards 
made in Malaysia may be enforced in countries that are similarly signatories to the New Uork 
Convention. This ease of enforceability between signatories to the New Uork Convention is 
reciprocal, which signi7cantly contributes to the high regard held for arbitral awards made 
in Malaysia.

Another ma&or factor lies in the fact that arbitration costs in Malaysia, in terms of fees 
relating to the proceedings, as well as logistical costs such as those of accommodation and 
transport, are also comparatively lower when measured against the costs of other ma&or 
arbitration hubs in the region.

Nonetheless, these factors would not, on their own, have successfully propelled Malaysia 
into the arbitration spotlight without the driving force that is the Kuala Lumpur Regional 
Centre for Arbitration (KLRCA). The KLRCA has been embarking on a number of initiatives 
to position itself as a leading venue for arbitration. Oor instance, the KLRCA i-Arbitration and 
Oast Track Arbitration Rules were implemented in the past two years to complement the 
KLRCA Arbitration Rules in further encouraging arbitrations.

Recently, the KLRCA hosted the KLRCA International Arbitration Conference 2014, themed 
…Re]ecting the Past, Building the Outureà, from 1• to 21 June 2014. The conference brought 
together eminent arbitration experts from across the globe to deliberate on the foundations 
of arbitration, examine the current state of the practice and develop a road map for the future.

In terms of physical infrastructure, refurbishment works have been undertaken to improve 
the KLRCAàs premises and facilities. As noted on its web page, these improvements, once 
completed, are part of the KLRCAàs roadmap towards establishing state-of-the-art facilities 
to better the KLRCAàs services, and to promote its use and attractiveness.

1

These are but a few examples of how the KLRCA has been taking active steps to position 
itself as a leading arbitral institution in the region. Together with the reDuisite government and 
&udicial support, the country is hopeful that arbitration in Malaysia will grow in prominence 
in this region.

AK EfgvfugV EW AvHuTvATuEK uK lAkALOuA

Prior to the Malaysian Arbitration Act 2005 (the 2005 Act), which came into force on 15 March 
2006, arbitration in Malaysia was governed by the Arbitration Act 1•52 (the 1•52 Act) and 
the Convention on the Recognition and Enforcement of Ooreign Arbitral Awards Act 1•G5.

The time when proceedings are commenced would determine the Duestion of which 
arbitration act applies. Oor arbitral proceedings commenced before 15 March 2006, the 1•52 
Act would apply. The 2005 Act applies to any arbitral proceedings commenced thereafter.

2
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As with all new legislation, the implementation of the 2005 Act saw some initial teething 
dijculties and uncertainty which have since been addressed by the Arbitration (Amendment) 
Act 2011 (the 2011 Amendment Act).

Last year, we discussed the dijculties that arose in the application of the 1•52 Act, as well 
as the differences between the 1•52 Act and the 2005 Act. In summary, we highlighted 
that a key difference between the 1•52 Act and the 2005 Act lies in the distinction between 
domestic and international arbitrations, and how this distinction affects the applicability of 
various sections of the 2005 Act.

To recapitulate, the 2005 Act is divided into four partsQ

; part I (sections 1 to 5) addresses preliminary matters such as key de7nitions, the 
commencement of arbitral proceedings, and the arbitrability of the sub&ect matter in 
dispute[

; part II (sections 6 to $•), the essence of the 2005 Act, covers the material aspects 
of the arbitral proceedings, such as the arbitration agreement, composition of the 
arbitral tribunal, &urisdiction of the arbitral tribunal, the making of arbitral awards, the 
enforcement of arbitral awards, and the available recourse in respect of such awards[

; part III (sections 40 to 46) deals chie]y with &udicial control over arbitral proceedings, 
such as the determination of preliminary points of law by the courts, the extension of 
time for commencing arbitral proceedings, and the making of arbitral awards[ and

; part IY (sections 48 to 51) covers miscellaneous issues such as the liability of the 
arbitrators and the immunity of arbitral institutions.

In terms of the distinction between domestic arbitrations and international arbitrations, 
section 2 (found in part I) of the 2005 Act provides that …international arbitrationà means an 
arbitration whereQ

; one of the parties has its place of business outside Malaysia[

; the seat of arbitration is outside Malaysia[

; the substantial part of the commercial obligations are to be performed outside 
Malaysia[

; the sub&ect matter of the dispute is most closely connected to a state outside 
Malaysia[ or

; the parties have agreed that the sub&ect matter of the arbitration agreement relates 
to more than one state.

znder the same section 2 of the 2005 Act, …domestic arbitrationà refers to any arbitration 
which is not an international arbitration.

In a domestic arbitration, part III of the 2005 Act applies by default unless the parties to the 
arbitral proceedings take steps to exclude its application in writing. Vn the other hand, in an 
international arbitration, the default position is reversed and part III of the 2005 Act does 
not apply unless the parties to the arbitral proceedings agree otherwise in writing. Part III of 
the 2005 Act allows for greater intervention by the court by allowing any party to the arbitral 
proceedings to refer to it any Duestion of law arising out of an arbitral award,

$
 and allowing 
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the court to extend the time imposed for the commencement of arbitral proceedings
4

 or the 
delivery of an arbitral award.

5

The distinction between domestic and international arbitrations also determines the 
applicability of section 12(2) (found in part II) of the 2005 Act. Section 12(2) provides that 
in the event that the parties to the arbitral proceedings fail to determine the number of 
arbitrators, the arbitral tribunal shall consist of three arbitrators in the case of an international 
arbitration and a single arbitrator in the case of a domestic arbitration.

In relation to domestic arbitrations, section $0 of the 2005 Act provides that the applicable 
substantive laws shall be those of Malaysia, unless the parties to the arbitral proceedings 
agree otherwise. With regard to international arbitrations, the applicable substantive laws 
shall be decided by the parties to the arbitral proceedings. In the event that the parties to an 
international arbitration fail to agree on the applicable substantive laws, the arbitral tribunal 
shall apply the law determined by the con]ict of laws rules.

Lastly, the distinction between domestic arbitrations and international arbitrations also 
affects the recognisability and enforceability of the arbitral award as an arbitral award made 
pursuant to an international arbitration in Malaysia would not fall within the ambit of sections 
$G and $• of the 2005 Act. This is because section $G of the 2005 Act is silent on whether it 
applies to awards of international arbitrations in Malaysia, whereas it expressly states that on 
an application in writing, a domestic arbitration award or an arbitration award from a foreign 
state may be enforced by the High Court as a &udgment thereof.

AvHuTvAk TvuHYKAkO

JbrisdiAtion

Both the 1•52 Act and the 2005 Act allow the expression of party autonomy in relation to 
the appointment of arbitrator or establishment of the arbitral tribunal. In this regard, the 
parties may expressly agree on the number of arbitrators to decide the case.

6
 In cases 

where the parties cannot reach an agreement, the 2005 Act provides that a sole arbitrator 
would be appointed for domestic arbitrations, while three arbitrators would be appointed for 
international arbitrations.

The default procedures for the appointment of arbitrators are provided for under section 1$ 
of the 2005 Act. Parties are however free to determine the procedures that are to be adopted 
with regard to the appointment of arbitrators, which will typically be governed by the rules 
earlier agreed upon to govern the conduct of the arbitration. In the event that the parties are 
unable to come to an agreement on the appointment of arbitrators or come to a stall by failing 
to make the necessary appointments, either party may apply to the director of the KLRCA to 
appoint the arbitrators.

8
 In the event that the director similarly fails to appoint the arbitrators, 

either party may then apply to the High Court for assistance in the appointments.
G

 Naturally, 
arbitrators are expected to disclose circumstances that may result in a con]ict of interests, 
and this is expressly stated in section 14 of the 2005 Act.

As a recent development, the KLRCA Arbitration Rules were amended in 201$ to allow for 
the appointment of an emergency arbitrator who would be empowered to grant emergency 
interim relief prior to the constitution of the arbitral tribunal. Schedule 2 of the KLRCA 
Arbitration Rules sets out the manner of appointment, powers and time limits on the interim 
relief provided by the emergency arbitrator.
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Regardless of the manner in which the arbitrator, the arbitral tribunal and the emergency 
arbitrator is appointed, the importance of the doctrine of Kompeten-&Kompeten- remains 
and is expressly recognised by section 1G of the 2005 Act, which grants the arbitral tribunal 
the power to rule on its own &urisdiction. 9espite the foregoing, parties still retain the option 
to appeal to the 7nal decision of the High Court against the arbitral tribunalàs ruling on its 
own &urisdiction. However, the courts have given considerable recognition to the importance 
of the doctrine and have taken on a strong pro-arbitration stance in several recent cases.

•
 In 

Standard Chartered Bank Malaysia Bhd v City Properties Sdn Bhd J Anor,
10

 the High Court 
said of the extent to which the doctrine of Kompeten-&Kompeten- is applicable in MalaysiaQ-11

Parliament has clearly given the arbitral tribunal much wider &urisdiction 
and powers. And, such powers would extend to cases even when its own 
&urisdiction or competence or scope of its authority, or the existence or 
validity of the arbitration agreement is challenged ?...= Most noteworthy is that 
even where its own &urisdiction or competence or its scope of authority is 
challenged, it may rule on such plea either as a preliminary Duestion or in an 
award on the merits.

EOolOing ,oles Pv frDitrators

The decision in Sundra Raxoo v Mohamed Abd Maxed and Persatuan Penapis Minyak Sa2it 
Malaysia )Poramz

12
 highlights the changing role of an arbitrator, in demonstrating that 

challenges could be submitted by an arbitrator against a fellow arbitrator in the same case. In 
this case, the applicant brought an action against the 7rst respondent (who was appointed 
by Yirgo3 Vil as one of three arbitrators) in the proceedings involving Yirgo3 Vil and Oats 
Pte Ltd within Poram (an arbitral institution) at the High Court in Kuala Lumpur. The basis 
of the applicantàs action was that the 7rst respondent had previously been nominated and 
appointed as the representative for Yirgo3 Vil and Oats Pte Ltd. Presumably, the applicant 
felt that this would hinder the proceedings as a result of con]ict of interests and reDuested 
in the present case that the 7rst respondent to disclose all previous appointments of the 7rst 
respondent by Yirgo3 Vil and Oats Pte Ltd. Eventually, the High Court decided to recognise 
the locus standi of the applicant and ordered the 7rst respondent to make the disclosures 
within seven days or be removed and disDuali7ed.

1$

This novel reDuest to the High Court raises Duestions on when challenges can be made 
and, signi7cantly, by whom. Conventionally, only the parties to the arbitration possessed the 
right to submit challenges and it is uncommon to think of the arbitrator as a party to the 
same arbitration. In this case, the High Court recognised the locus standi of the applicant 
by overcoming the hurdle in section 2 of the 2005 Act, which de7nes …partyà as party to an 
arbitration agreement. It cited two English cases[ citing 7rst Hobhouse J that …all parties to 
the arbitration are as a matter of contract bound by the terms of the arbitration contractà,

14
 

and second Sir Browne-Wilkinson in Norxarl v Hyunday, where …on appointment, the arbitrator 
becomes a third party to that arbitration agreement, which becomes a trilateral agreementà.-15

 Evidently, the court was scrupulous to interpret section 2 in accordance with English dicta 
so that it could permit the applicant to initiate the challenge.
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But perhaps a second and more interesting &usti7cation for the grant of locus standi is 
grounded in principles of natural &ustice, which UA 9atuk 9r Ha&i Hamid Sultan Bin Abu Backer 
explains thusQ

The reDuirement  of  impartiality  is  a  principle  of  natural  &ustice,  and in 
conseDuence the court has an inherent &urisdiction to check its breach or 
purported breach …in limineà when the complaint comes from any interested 
party involved.

16

The …natural &usticeà &usti7cation is not without criticism. As one commentator believes, 
relying on such &usti7cation may be slightly far-fetched, although it is also suggested that 
it may be relied on as a check and balance to ensure impartiality.

18
 In this sense, the …natural 

&usticeà &usti7cation matches rather closely the 'eneral Standard 8, section (c) IBA 'uidelines 
on Con]icts of Interest in International Arbitration, where it states that an arbitrator is under 
a duty to make reasonable inDuiries to investigate potential con]icts of interests. Thus the 
outcome of the present case should not take anyone by surprise since the preservation of 
the integrity of the tribunal should be upheld.

CorruptionQ a strong response

Vn 2$ June 201$, the KLRCA demonstrated its support for greater transparency in arbitral 
proceedings by signing the Corporate Integrity Pledge (CIP) along with 40 other multinational 
corporations, committing to impartial tribunal proceedings and combating corruption in the 
arbitration 7eld.

1G

Vn 25 June 201$, Uusof Holmes Abdullah, a zK arbitrator in the KLRCA, was charged 
with bribery in the Penang Malaysian Sessions Court. Abdullah was accused of soliciting 
zSq2 million from the director of a local company, JMR Construction, to rule in its favour 
in arbitration proceedings against a Chinese-owned dredging company, Syarikat Nan&ing 
Chang&iang Waterway Engineering Bureau.

1•
 This was the 7rst time an arbitrator had 

been charged with corruption in Malaysia.
20

 The KLRCA removed Abdullah from its list of 
arbitrators when it 7rst learned of the allegations against the arbitrator in late 2012.

Many may speculate that this recent development could tarnish the reputation that Malaysia 
has built thus far. However, the KLRCAàs pledge to stamp out corruption, along with its swift 
removal of Abdullah from its panel, is assurance that the KLRCA is serious about its status 
as a dependable forum for arbitration.

AvHuTvAk AVAvmO

Section 2(1) of the 2005 Act de7nes an arbitral award as a decision of the arbitral tribunal 
on the substance of the dispute, including any 7nal, interim or partial award, and any award 
on costs or interests. Section 18 of the 1•52 Act and section $6(1) of the 2005 Act further 
provide that all arbitral awards are 7nal and binding.

Sections $8 to $• (found in part II) of the 2005 Act deal with the recognition and enforcement 
of, and also challenges against, an arbitral award. Section $8 sets out the exhaustive 
grounds for setting aside an arbitral award in the High Court. These include cases where the 
arbitration agreement was not valid or the dispute did not fall within such agreement[

21
 when 

the dispute is not capable of being settled by arbitration by Malaysian Law or if it is contrary 
to public policy[ or if there was fraud or corruption or other breaches of natural &ustice.
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It should be noted that the grounds given under section $8 of the 2005 Act for setting aside 
an arbitral award do not relate to the merits of the case. However, section 42 of the 2005 Act 
allows the court to set aside an arbitral award to which a Duestion of law has been referred 
for its determination.

Section $G of the 2005 Act deals with the procedure for recognition and enforcement of 
arbitral awards, whereas section $• sets out the grounds for refusal of recognition and 
enforcement. These grounds are essentially similar to the grounds listed in article Y of the 
New Uork Convention.

Vf interest would be the courtsà consideration of circumstances, which would contravene 
public policy or natural &ustice. The courts have applied a narrow interpretation to both 
concepts. In the recent case of Open Type Zoint Stock Co EFrnoye )EVKOz v Alfa Trading 
Ltd,

22
 the court had the opportunity to consider these grounds when there were two arbitral 

awards (one from Russia and the other from zkraine) rendered for disputes arising from the 
same contract. The plaintiff wished to enforce the Russian award, whereas the defendant 
argued it would be contrary to public policy to enforce contradictory awards, as well as 
a breach of natural &ustice as the two tribunals had …ignored all propriety and established 
practice and determined the same issue, effectively twiceà.

2$
 Both arguments were re&ected 

by the High Court, which stated that to fall within the public policy ground, the defendant 
would have to show that enforcement would be …wholly offensive to the ordinary, reasonable 
and fully informed members of the publicà.

24
 Thus, a party wishing to invoke the public policy 

exception has to overcome a high thresholdQ
25

The thread running through the authorities is that the extent to which the 
enforcement of the foreign &udgment is contrary to public policy must be of a 
high order to establish a defence. A number of the cases involved Duestions of 
moral and ethical policy, fairness of procedure, and illegality of a fundamental 
nature.

As for the argument on natural &ustice, it was re&ected because the court found that both 
parties had an eDual opportunity to be heard.

26

OgTTuKd AOumg AvHuTvAk AVAvmO

Parties who are dissatis7ed with the arbitral awards rendered against them have the option 
of setting aside the awards under the 1•52 Act or the 2005 Act. As there remains no appeal 
procedure against arbitral awards, provisions relating to setting aside under the 1•52 Act 
and the 2005 Act are applicable and the cases applying these provisions are instructive.

Fnder Rhe k[74 fAt

Section 24(2) of the 1•52 Act states that an arbitral award may be set aside if the arbitrator 
or umpire has misconducted himself or if the arbitral award has been improperly procured. 
Setting aside of arbitral awards, however, is a bleak recourse as the courts are increasingly 
less inclined to upset the 7nality of arbitral awards.

In The Government of India v Cairn Energy India Pty Ltd J Anor,
28

 a case dealing with the 
1•52 Act, the Oederal Court held that, where a speci7c Duestion was referred to arbitration 
for consideration, the arbitral tribunalàs decision on it should be respected, in that no &udicial 
interference was possible on the basis that the tribunalàs decision upon the Duestion of law 
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had been an erroneous one.
2G

 The exception to this non-interference rule is …if the matter 
is a general reference, interference may be possible _if and when any error appears on the 
face of the award à̀.

2•
The Oederal Court further held that a Duestion of construction of an 

agreement was a Duestion of law,
$0

 and if the Duestion was the sole issue that parties had 
referred for arbitration, the court would generally not set aside the 7ndings of the arbitrator 
unless the award was tainted with illegality.

$1
 The extent to which the Oederal Court leaned 

towards a pro-arbitration stance can be seen from the courtàs &udgment when it saidQ
$2

if you refer a matter expressly to the arbitrator and he makes an error of law 
you must take the conseDuences[ you have gone to an arbitrator and if the 
arbitrator whom you choose makes a mistake in law that is your look-out for 
choosing the wrong arbitrator[ if you choose to go to Caesar you must take 
Caesaràs &udgment.

It is also worth noting that the 1•52 Act expressly excludes the courtàs &urisdiction in dealing 
with certain arbitrations. Such was the case in Asia Control Systems Impac )Mz Sdn Bhd v 
PNE PCB Bhd and another appeal,

$$
 where the Court of Appeal dismissed the appellantàs 

appeal to set aside the arbitral award pursuant to section $4 of the 1•52 Act. Section $4 
excluded the application of the 1•52 Act or other written law to any arbitration held under 
the znited Nations Commission on International Trade Law Arbitration Rules 1•86 (the 
zNCITRAL Arbitration Rules) and the KLRCA Arbitration Rules. Oollowing an analysis of the 
relevant &udgments, the Court held thatQ

the preponderance of authorities reveals a consistent pattern under s $4(1) ie 
the Act or other written law shall not apply to an arbitration held under, as in 
the instant-appeal, the zNCITRAL Arbitration and the Rules of the KLRCA. This 
exclusionary principle is predominant and prevails, particularly where s $4(1) 
begins with the words …Notwithstanding anything contrary in this Act or any 
other written law.à

Fnder Rhe 4557 fAt

The position under the 2005 Act is consistent with that under the 1•52 Act. In Taman Bandar 
Baru Masai Sdn Bhd v Dindings Corporations Sdn Bhd,

$4
 Ha&i Hamid Sultan bin Abu Backer 

JC of the High Court held that the 2005 Act …makes it compulsory for the courts to respect the 
decision of the arbitratorsà and that …real proof is reDuired to be shown before the court can 
meddle with the award.à In SDA Architects v Metro Millennium Sdn Bhd,

$5
the Court of Appeal, 

following the case of Taman Bandar Baru Masai Sdn Bhd v Dindings Corporations Sdn Bhd, 
said that …the Scheme of AA 2005 is to almost prohibit the intervention of court relating to 
Arbitration Award unless the Act speci7cally gives &urisdiction and power to interveneà.

$6
 

In The Government of India v Cairn Energy India Pty Ltd J Ors,
$8

 the High Court favoured 
the view that only where the court is satis7ed that there is evidence certain of the matters 
alleged under section $8 of the 2005 Act, will the court exercise its discretion to intervene 
for the purposes of setting aside the arbitral award.

In Tan Kau Tiah v Tetuan Teh Kim Teh‘ Salina J Co J Anor,
$G

the Court of Appeal similarly 
adopted a pro-arbitration stance. The 7rst respondent had given written undertakings to 
release the documents of title to the appellant pursuant to a decision by an arbitrator or the 
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court or both. After the arbitrator had rendered an arbitral award in favour of the appellant, the 
7rst respondent refused to hand over the documents and, instead, 7led a summons seeking 
interpleader reliefs. The High Court allowed the 7rst respondentàs interpleader application 
and decided that the 7rst respondent ought to continue to hold the documents pending the 
proceedings by the second respondent to remove or restrain the arbitrator as well as to have 
the arbitral award set aside. In addition, the 7rst respondent should continue to hold the 
documents pending the proceedings by the appellant for leave to enforce the arbitral award 
against the second respondent. The appellant appealed. Abdul Malik Ishak JCA, delivering 
the decision of the Court of Appeal, ordered the immediate return of the documents of title, as 
the arbitral award was 7nal and binding, irrespective of whether or not there was any pending 
application to have the order set aside. Accordingly, once the arbitral order was handed down 
by the arbitrator, the undertaking of the 7rst respondent would come into play and must be 
given effect.

$•
 Ourther, as the 7rst respondent had, in his ajdavit, employed the dis&unctive 

word …orà in regard to what had to be complied with (namely, that the 7rst respondent would 
…comply with the directions in the arbitration award or a court orderà), and the dispute between 
the parties ended with an arbitral award, the 7rst respondent must by its own admission 
comply with it.

The 7nality of an arbitral award was similarly observed in Ngo Che2 Hong Oils J Vats )Mz Sdn 
Bhd v Karya Rumpun Sdn Bhd

40
 where a mere 7ling of an ajdavit to oppose registration, 

instead of making an application, is deemed insujcient to set aside an arbitral award.

gKWEvIglgKT EW AvHuTvAk AVAvmO

Rhe EvveAt Pv Rhe C,Ewff fAt-k

Although the Convention on the Recognition and Enforcement of Ooreign Arbitral Award 
(CREOAA) Act was repealed by the 2005 Act, it remains relevant as being a pre-cursor to the 
now-amended section $G(1) of the 2005 Act.

Prior to the amendment of section $G(1) of the 2005 Act, it was held by the Court of Appeal in 
Sri Lanka Cricket v World Sports Nimbus Pte Ltd

42
that a declaration in the form of a ga3ette 

noti7cation by His Ma&esty Uang di-Pertuan Agong was a prereDuisite to the enforcement of 
an arbitral award by a party to the New Uork Convention. However, in late 200•, the Oederal 
Court, in Lombard Commodities Ltd v Alami :egetable Oil Products Sdn Bhd

4$
 reversed the 

decision of the Court of AppealQ

The critical issue is whether a declaration in the 'a3ette noti7cation by the 
Uang 9i Pertuan Agong is a condition precedent before an award made in a 
state, who is a party to the NUC, could be regarded as a convention award 
under the CREOA. In my view, the answer to this Duestion does not depend 
on whether the word …mayà appearing in s 2(2) of the CREOA has to be read to 
mean …mustà or otherwise.

44

The Court of Appeal in Sri Lanka Cricket v World Sports Nimbus Pte Ltd construed the 
word …mayà as …mustà, rendering it mandatory for His Ma&esty Uang di-Pertuan Agong to 
extend the bene7t under the CREOAA Act to foreign arbitral awards in order for the same 
to be enforceable. In Lombard Commodities Ltd v Alami :egetable Oil Products Sdn Bhd&
, the Oederal Court elected to construe the word …mayà as simply conferring a power and 
proceeded to examine whether or not a duty to exercise the power is imposed. The Oederal 
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Courtàs holding effectively extended the ambit of the word …mayà and exempli7ed the courtàs 
pro-arbitration stance by construing the test in a manner that lowers the reDuired threshold. 
This direction in making the recourse to foreign arbitrations more accessible in Malaysia 
came, not unexpectedly, as a welcome gesture.

Pursuant to the amendment to section $G(1) of the 2005 Act, upon an application in writing, 
an arbitral award may be enforced by the High Court as a &udgment thereof regardless of 
the arbitral seat. Prior to this, the 2005 Act was silent in this respect. However, with regard 
to arbitral awards from a foreign state, section $G(1) read with section $G(4) of the 2005 Act 
speci7es that only arbitral awards from countries that are party to the New Uork Convention 
are recognised. Thus, it appears that arbitral awards from countries which are not signatories 
to the New Uork Convention would not be recognised and cannot be enforced under the 2005 
Act.

Rhe Cobrts– fssistanAe

'iven the trend in various other &urisdictions, Malaysian courts have similarly moved towards 
providing wider support for arbitration.

znder the 1•52 Act, all arbitrations under the Convention on the Settlement of Investment 
9isputes between States and Nationals of Vther States 1•65 (the ICSI9 Convention), the 
zNCITRAL Arbitration Rules or the KLRCA Arbitration Rules were governed by section 
$4 of the 1•52 Act. Arbitrations governed by this section were not sub&ect to &udicial 
intervention,  except for the purpose of enforcement of arbitral  awards.

45
 This was 

considered problematic, as ouster of &udicial assistance could wane and undermine the 
ejcacy of arbitral proceedings. Ourthermore, the enforcement of domestic arbitral awards 
applying either the zNCITRAL Arbitration Rules or KLRCA Arbitration Rules was not without 
its dijculties, as section $4 of the 1•52 Act stated that such arbitral awards, though 
domestic, would not be enforced in the same manner as a &udgment.

46
 As the ICSI9 

Convention or the New Uork Convention only applied to arbitral awards made with a foreign 
element, enforcement under those instruments was not available to such domestic arbitral 
awards either.

These dijculties have since been eradicated by the coming into force of the 2005 Act. 
Indeed, the 2005 Act has gone beyond resolving these issues and has extended the reach 
of the court in certain situations. This is evident in the courtàs role with respect to interim 
support for the arbitral proceedings, the consideration of the arbitrability of the sub&ect 
matter of the dispute and the determination of public policy in relation to the arbitral awards.

Both the 1•52 Act and the 2005 Act allow for &udicial intervention in speci7c instances, such 
as the staying of proceedings,

48
granting of interim measures of protection such as security 

for costs and interrogatories,
4G

 and the enforcement of arbitral awards.
4•

 In terms of recent 
changes, section 11 of the 2005 Act was amended in 2011 to clarify that the court may also 
order the preservation of property or other security before or during the arbitral proceedings. 
In particular, section 11($) of the 2005 Act now empowers the court to make orders for any 
interim measures even if the seat of arbitration is outside Malaysia.

There have also been cases considering whether the courts may use their inherent powers 
to make orders outside of the speci7ed instances, pursuant to order •2, rule 4 of the Rules of 
High Court. In 2011, however, section G of the 2005 Act was amended to read …?n=o court shall 
intervene in matters governed by this Act, except where so provided in this Actà[ a change 
from …?u=nless otherwise provided, no court shall intervene in any of the matters governed 
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by this Actà. The explanatory note for this change in the Arbitration (Amendment) Bill 2010 
was to limit court intervention to situations speci7cally covered by the principal Act and to 
discourage the use of inherent powers.

It remains to be seen whether the change will affect the usage of inherent powers by the 
&udiciary. In the case of Pla-a Rakyat Sdn Bhd v Datuk Bandar Kuala Lumpur,

50
 the court held 

that in&unctions do not amount to court intervention and serve to preserve the sub&ect matter 
referred to arbitration. In SDA Architects v Metro Millennium Sdn Bhd,

51
 the Court of Appeal 

also recently held that section G, read with section 44 of the 2005 Act, prohibited the court 
from intervening with regard to the arbitral tribunalàs apportionment of costs in an arbitration. 
In another case, T2in Advance )Mz Sdn Bhd v Polar Electro Europe B:,

52
 the plaintiff tried to 

argue that the court had inherent &urisdiction to set aside a Singapore-made award. This was 
re&ected by the High Court, which stated that the effect of section G of the 2005 Act excluded 
its inherent powers to modify the substantive provisions of the 2005 ActQ

5$

I am of the view that our s G of the AA 2005 which is akin to article 5 of the 
Model Law as adopted by the AA 2005 should similarly be interpreted in line 
with the Model Law that the court should exclude its general or residual powers 
or its inherent &urisdiction to indirectly vary the substantive provisions of AA 
2005 which does not categorically provide or intend so.

These recent decisions suggest that there is indeed a growing tendency and increasing 
harmonisation of Malaysiaàs arbitration laws with the non-interventionist approach under 
the Model Law. zndoubtedly, the courtàs assistance to facilitate the effective and ejcient 
conduct of arbitral proceedings is indispensable, although a careful balance must be struck 
to ensure arbitrations are not sti]ed by an excessively interventionist &udiciary. It is hopeful 
that the continuation of this trend would allay concerns on the same.

OTAL EW kgdAk PvEIggmuKdO

Section 10 of the 2005 Act allows a party to apply to the High Court for a stay of legal 
proceedings if the sub&ect matter of the dispute is sub&ect to an arbitration agreement. znlike 
section 6 of the 1•52 Act, section 10 of the 2005 Act makes it mandatory for the High Court 
to grant a stay unless the arbitration agreement is null and void, inoperative or incapable of 
being performed.

54

The courts have continued a pro-arbitration stance by interpreting this provision narrowly[
55

 
as stated by A3ahar Mohamed J of the High Court in A: Asia Sdn Bhd v Measat Broadcast 
Net2ork Systems Sdn BhdQ

56

the provisions of s 10 make it mandatory for the court before which the 
proceeding is brought in respect of a matter which is the sub&ect of an 
arbitration agreement to make an order for stay of proceedings and refer 
the parties to arbitration. The word …shallà that appears in s 10 imposes 
a mandatory obligation to stay the proceedings and refer the parties to 
arbitration  in  respect  of  matter  which  is  the  sub&ect  of  an  arbitration 
agreement.
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Even if there is some doubt as to the validity of the arbitration agreement, the court would 
lean towards granting a stay for the arbitral tribunal to determine its &urisdiction, in line with 
the doctrine of Kompeten-&Kompeten- as discussed earlier.

58

That said, parties who wish to arbitrate should still be watchful not to take a step in court 
proceedings.

5G
 In Lau King Kieng v A'A A@n General Insurance Bhd,

5•
 the defendants had 

reDuested an extension of time from the plaintiff. The High Court considered the defendantsà 
reDuest to be an intimation of the defendantsà intention to deliver a statement of defence, 
which would constitute a step in the proceedings. As such, Stephen Chung JC held that the 
defendants, by reDuesting from the plaintiff extension of time for them to 7le their defence, 
had in fact abandoned their right to arbitration.

60

TZg BkvIA

The KLRCA was established in 1•8G under the auspices of the Asian-African Legal 
Consultative Vrganisation (AALCV),

61
 to provide a forum for the settlement of trade, 

commerce and investment disputes within the Asia-Paci7c region. It was the 7rst of its kind 
in the region.

62

While the KLRCA has the support of the Malaysian government, it is a non-pro7t organisation 
and is neither a government branch nor agency. It is the policy of both the 1•52 Act and the 
2005 Act that the KLRCA should operate as an independent arbitral institution for domestic 
and international arbitrations.

About half of the arbitrations conducted under the auspices of the KLRCA originate from the 
construction sector, while the rest are made up of a mix of commercial, intellectual property, 
insurance and technology-related disputes. Among these arbitrations, about 20 per cent 
of the hearings in the KLRCA are international in nature.

6$
 Recognising this demographic, 

the KLRCA now also functions as the ad&udication authority to provide ad&udication of 
construction cases. Vn 15 April 2014, the Malaysian Construction Industry Payment and 
Ad&udication Act (CIPAA), 7rst passed in June 2012, came into effect.

64
Section $2 of the 

CIPAA empowers the KLRCA to be the ad&udication authority responsible for, among othersQ

; setting competency standards and criteria of an ad&udicator[

; determining the standard terms of appointment of an ad&udicator and fees for the 
services of an ad&udicator[

; being the administrative support for the conduct of ad&udication under the CIPAA[ and

; ful7lling any functions as may be reDuired for the ejcient conduct of ad&udication 
under the CIPAA.

65

Rhe K8,Cf frDitration ,bles 45k9

In 201$, the KLRCA revised the KLRCA Arbitration Rules,
66

 which came into force on 24 
Vctober 201$. The new rules apply automatically to all KLRCA arbitrations commenced after 
24 Vctober 201$, unless otherwise agreed by the parties.

68

Vf the many changes made to the KLRCA Arbitration Rules,
6G

 7ve signi7cant amendments 
bear highlighting. The 7rst is the introduction of a set of provisions for the appointment of 
an emergency arbitrator who would have the power to grant emergency interim relief prior 
to the constitution of the tribunal.

6•
 The appointment procedure of an emergency arbitrator 

under schedule 2 covers, among others, the time in which the emergency arbitrator is to act, 
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the time within which an award or order should be made by the emergency arbitrator, and the 
maximum period or periods of time within which such order or award will be binding. This 
revision serves to …provide an option for parties to apply where they reDuire urgent interim 
relief, increasing party autonomy, providing certainty and minimising &udicial interventionà.

80

Second, rule 11(G)(a) now empowers the tribunal to award interest both before and after the 
award. In this regard, rule 11(G)(a) provides that the arbitral tribunal may …award interest on 
any sum of money ordered to be paid by the award on the whole or any part of the period 
between the date on which the cause of action arose and to the date of realisation of the 
awardà.

Third, for the purposes of …strengthen?ing= con7dentiality reDuirements in order to enhance 
the privacy of any proceedingsà,

81
 rule 15(1) now provides thatQ

?the= arbitral tribunal, the parties, all experts, all witnesses and the KLRCA shall 
keep con7dential all matters relating to the arbitral proceedings including any 
award except where disclosure is necessary for purposes of implementation 
and enforcement or to the extent that disclosure may be reDuired of a party by 
legal duty, to protect or pursue a legal right or to challenge an award in bona 
7de legal proceedings before a state court or other &udicial authority.

The ambit of rule 15(1) is wide in that …matters related to the proceedingsà encompass 
pleadings, evidence and other material in the arbitration proceedings, all documents 
produced by another party, and the award.

82

Oourth, rule 1$(5) now provides for the director of the KLRCA to 7x separate deposits on costs 
for claims and counterclaims. When the director of the KLRCA has 7xed separate advance 
preliminary deposits on costs, each of the parties shall pay the advance preliminary deposit 
corresponding to its claims.

The 7fth amendment is re]ected in the revised schedule of fees and administrative 
costs. The purpose of the fees and costs revision is to make KLRCA arbitrations …more 
attractive, suitable and competitive... maintaining a 20¥ cost advantage with respect to other 
institutionsà.

8$

Although these revisions are not uniDue to the KLRCA Arbitration Rules, they evidence the 
KLRCAàs efforts in enhancing and streamlining the KLRCA Arbitration Rules to be on par with 
its international counterparts.

Rhe K8,Cf wast RraAL ,bles 45k9

In 2010, the KLRCA launched the KLRCA Oast Track Rules for parties who wish to arbitrate 
speedily with minimal costs. The KLRCA Oast Track Rules have undergone two revisions, 
with the most recent revision in 201$.

There have been several changes to the timelines for arbitration commencing under the 
KLRCA Oast Track Rules. In this regard, the timelines in rule 4 on appointment of arbitral 
tribunal and in rule 6 have been shortened to provide greater expediency. Rule 11(4) has also 
been amended to reduce the duration for completion of substantive oral hearings from 40 
days to $0 days. As regards fees and administrative costs, rule 1•(1) empowers the director 
of the KLRCA to 7x the arbitral tribunalàs fees in accordance with the Schedule of Oees. Rule 
1•(5) also empowers the director of the KLRCA to determine the appropriate value for a claim 
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or counterclaim in consultation with the arbitral tribunal and the parties for the purpose of 
computing the arbitratoràs fees and the administrative costs. Oinally, rules 21 and 22 of the 
old KLRCA Oast Track Rules have been removed to give 7nality to an arbitral award.

Rhe K8,Cf I’frDitration ,bles 45k9

Since the inception of the KLRCA i-Arbitration Rules in September 2012, the KLRCA remains 
the only institution to offer resolution of disputes based on shariah principles.

znder the revised rule 11, whenever the arbitral tribunal has to form an opinion on a point 
related to shariah principles or decide on a dispute arising from the shariah aspect of the 
contract, the arbitral tribunal may refer the matter to the relevant Shariah Advisory Council 
or shariah expert for its ruling.

Another slight modi7cation, compared with the conventional KLRCA rules, refers to the cost 
of reference. The new rule 1$ now provides that the arbitration costs shall include …expenses 
reasonably incurred by the arbitral tribunal in connection with the reference to a Shariah 
Advisory Council or Shariah expert under Rule 11à.

The KLRCAàs efforts in revolutionising arbitration by integrating shariah-based laws in its 
rules are commendable. These efforts would certainly give the KLRCA headway in Islamic 
arbitration, prompting other Islamic &urisdictions to perhaps adopt similar models within their 
regions.

Spbrring Rhe K8,Cf–s Continbed xroTth

9espite being the 7rst regional arbitral institution to be established, the KLRCA was trailing 
far behind the newer arbitral centres in Singapore, Hong Kong and Australia.

84
 Its recent 

efforts, however, have seen the KLRCA continue to steadily elevate its international position.

Re&uvenation efforts have also seen a push for arbitration clauses referring disputes to 
the KLRCA to be included in contracts by government agencies and government-linked 
companies, marking the increased con7dence in and prominence of the KLRCA.

85
 Ooreign 

lawyers are allowed to represent and appear in arbitral proceedings, and there is a large panel 
of experienced domestic and international arbitrators from diverse 7elds of expertise. Vn 24 
September 201$, the Legal Profession Act was amended to introduce a new section $8A 
to allow both foreign lawyers and foreign arbitrators to enter into Malaysia to participate in 
arbitration proceedings without being sub&ect to immigration approval and to the restriction 
of 60-day entrance limit. This amendment is intended to facilitate arbitration proceedings in 
Malaysia.

OE VZL lAkALOuA3

The rise of international arbitration in Asia may undoubtedly be observed in Hong Kong 
and Singapore, with both countries exhibiting themselves as impressive arbitration hubs at 
the forefront of pro-arbitration regimes. Not to be overlooked, Malaysia has been striving to 
narrow the gap between itself and Singapore and Hong Kong, to be Asia-Paci7càs arbitral 
forum of choice.

In a similar vein to the introduction in the fourth edition of the Arbitration Rules of the 
Singapore International Arbitration Centre (the SIAC Arbitration Rules) on the availability of 
the expedited procedure prior to the constitution of the arbitral tribunal,

86
 which streamlined 

the procedures (eg, through the shortening of time limits, referring disputes to a sole 
arbitrator, and holding proceedings on the basis of documentary evidence) for limited-value 
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disputes of Sq5 million or less, the KLRCA has also introduced its own new …productsà, such 
as the KLRCA Oast Track Rules (as discussed above).

In addition, notable features of the 2005 Act are comparable to the newest Arbitration 
Vrdinance of Hong Kong (the Hong Kong Arbitration Vrdinance). This includes provisions 
that give arbitral tribunals the power to grant interim measures, such as to preserve assets 
or evidence or to maintain or restore the status Duo.

In terms of legislation, the 2005 Act has helped to bring Malaysia closer in line to the 
approach taken by Hong Kong, in unifying its domestic and international regimes. In contrast, 
Singapore still maintains separate legislation for domestic arbitrations (which are governed 
by the Arbitration Act) and international arbitrations (which are governed by the International 
Arbitration Act). The move in unifying and harmonising the laws of arbitration in Malaysia is 
intended to usher in a more accessible arbitral regime.

As discussed above, the courts have also been taking a strong pro-arbitration stance and 
have readily enforced arbitration agreements as well as awards. Ourthermore, legislative 
changes have made it easier to seek the courtàs assistance in obtaining interim protection 
such as security for costs, which increases the pragmatic feasibility of arbitration as well.
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Australia has a long-standing tradition of embracing arbitration as a means of alternative 
dispute resolution. While on a domestic level this is re]ected by court-annexed and 
compulsory arbitration prescribed for certain disputes, arbitration has become eDually 
common in international disputes. Traditionally, arbitration was largely con7ned to areas 
such as building and construction. However, the strong and steady growth of the Australian 
economy over the past two decades and the opening of the Asian markets in the mid-1••0s 
have further advanced the use of arbitration in other areas, particularly the energy and trade 
sectors.

Arbitration in Australia has experienced signi7cant growth in recent years. This can be 
attributed to the growing familiarity on behalf of legal practitioners and their clients of 
the importance and advantages of international arbitration. While the increasing use of 
arbitration, in con&unction with other forms of A9R, have not had a dramatic effect in terms 
of reducing litigation, industry attitudes suggest that arbitration is increasingly being relied 
on as the preferred dispute resolution mechanism.

Since 2010, changes to the Australian arbitration landscape internationally and domestically 
have helped to develop Australia as an attractive hub for international arbitration and 
put Australia at the forefront of international arbitration practice. Amendments to the 
International Arbitration Act 1•84 (Cth) (IAA) and the introduction of the new Commercial 
Arbitration Acts (the CAAs) represents a new dawn for arbitration in Australia. Coupled 
with the pro-arbitration approach taken by Australian courts, Australia is well positioned 
to keep pace with international standards, user expectations and ready to grasp growing 
opportunities that arbitration has to offer.

AvHuTvATuEK kAV vgWEvlO uK AYOTvAkuA

In July 2010, the International Arbitration Amendment Act 2010 (Cth) (Amendment Act) 
introduced some ma&or amendments to Australia:s international arbitration legislation. 
The intention behind the revision of the IAA was to ensure that the IAA remains at the 
forefront of international arbitration practice and to develop Australia as an attractive hub 
for international arbitration.

The Amendment Act introduced a number of signi7cant changes to the IAA. Ooremost, the 
2006 version of the zNCITRAL Model Law on International Commercial Arbitration (Model 
Law) has now replaced the 1•G5 version as the applicable law under the IAA. As a result, the 
provisions on the enforcement of interim measures to which parties could previously opt-in 
under the IAA became obsolete and were therefore repealed. The enforcement of interim 
measures is now covered by article 18H to of the Model Law.

There were a number of other noteworthy amendments to the IAA. Oor example, the repeal 
of the former section 21 of the IAA, which allowed the parties to agree to resolve their dispute 
other than in accordance with the Model Law:. znder the revised IAA, such contracting-out of 
the Model Law is no longer possible. The primary reason for this was to create certainty and 
consistency in the application of Australian arbitration law and to avoid any further confusion 
arising from the infamous decision of the ,ueensland Court of Appeal in Eisen2erk Hensel 
Bayreuth Dipl&Ing Burkhardt GmbH v Australian Granites Ltd ?2001= 1 /d R 461 (Eisen2erk). 
Eisen2erk is authority for the proposition - under the old IAA - that where the parties selected 
the ICC Rules of Arbitration they had contracted out of the Model Law and as a result the 
domestic arbitration legislation of the states and territories, the largely uniform CAAs, would 
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have applied. More recently, in Cargill International SA v Peabody Australia Mining Ltd ?2010= 
NSWSC GG8, the New South Wales Supreme Court held that the decision in Eisen2erk was 
:plainly wrong:.

Reforms have also taken place on a domestic arbitration level. In early 2010, the Standing 
Committee of Attorneys-'eneral agreed to introduce uniform arbitration legislation in all 
states and territories based on the 2006 Model Law. This was a signi7cant step forward 
in modernising Australia:s domestic arbitration legislation and bringing domestic arbitration 
legislation into alignment with the federal system (ie, the IAA). The transition to arbitration 
under the Model Law has also meant that practitioners of domestic arbitration in Australia 
have been able to transfer their procedural skills to the group of over 60 foreign &urisdictions 
where the Model Law is in force. Oor the parties involved in arbitration, these amendments 
have increased the ejciency of the arbitral process and which has translated into greater 
cost and time savings. At the time of publishing, the progress of the CAAs through the 
Australian States and Territories is as followsQ

; Passed and in operationQ

; New South Wales - Commercial Arbitration Act 2010 (NSW)[

; Yictoria - Commercial Arbitration Act 2011 (YIC[

; South Australia - Commercial Arbitration Act 2011 (SA)[

; Northern Territory - Commercial Arbitration (National zniform Legislation) Act 
2011 (NT)[

; Tasmania - Commercial Arbitration (ConseDuential Amendments) Act 2011 
(TAS)[

; /ueensland - Commercial Arbitration Act 201$ (/L9)[ and

; Western Australia - Commercial Arbitration Act 2012 (WA).

; No actionQ

; Australian Capital Territory - yet to introduce a Bill into parliament.

znlike  the  IAA,  the  CAAs include  con7dentiality  provisions,  which  apply  unless  the 
parties speci7cally opt-out, and allow for an appeal from the arbitration award if certain 
pre-conditions are met. Another signi7cant change under the CAAs was that the exercising of 
the courts: power to stay court proceedings in the presence of an arbitration agreement was 
made compulsory, removing the courts: discretion to stay proceedings that was previously 
available.

Oollowing these amendments to the IAA, the Commonwealth Parliament further entrenched 
the use of A9R processes through the enactment of the Civil 9ispute Resolution Act 2011 
(Cth). The purpose of the Act is to :ensure that, as far as possible, parties take –genuine steps– 
to resolve a civil dispute before proceedings are commenced in the Oederal Court or the 
Oederal Magistrates Court.: The Act provides a non-exhaustive list of examples of :genuine 
steps:, which includes participation in arbitration, mediation or direct negotiations. The Act 
is an explicit recognition by Parliament that litigation should be a last resort in resolving 
disputes, rather than the 7rst port of call.

uKOTuTYTuEKAk AvHuTvATuEK uK AYOTvAkuAD AIuIA
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The Australian Centre for International Commercial Arbitration (ACICA) is Australia:s premier 
international arbitration institution. Oollowing the successful launch of the ACICA Arbitration 
Rules (ACICA Rules) in 2005, ACICA has further revised its Expedited Arbitration Rules 
(ACICA Expedited Rules), which were 7rst published in late 200G. The ACICA Expedited Rules 
aim to :provide arbitration that is Duick, cost effective and fair, considering especially the 
amounts in dispute and complexity of issues or facts involved: (article $.1 of the ACICA 
Expedited Rules). Ourther, ACICA has adopted an opt-in approach for these rules, reDuiring 
parties to explicitly select them (rather than the ACICA Rules) in their arbitration agreement.

In 2011, ACICA also updated its Arbitration Rules to include a set of Emergency Arbitrator 
provisions, which are found in schedule 2 of the ACICA Rules. These new provisions enable 
the appointment of an emergency arbitrator in arbitrations that have commenced under 
the ACICA Rules but have not yet had a tribunal appointed. Therefore, by accepting ACICA 
arbitration, parties accept not only arbitration according to the ACICA Rules, but also to be 
bound by the emergency rules and any decision of an emergency arbitrator. The power of 
the emergency arbitrator applies to all arbitrations conducted under the ACICA Rules unless 
the parties expressly opt-out of it in writing.

Also included in the latest 2011 amendments to the ACICA Rules are new provisions for 
:Application for Emergency Interim Measures of Protection:. These provisions, also found 
in schedule 2, provide that the emergency arbitrator may grant any interim measures of 
protection on an emergency basis that he or she deems necessary and on such terms as 
he or she deems appropriate. Such emergency interim measures may take the form of an 
award or of an order which must be made in writing and which must contain the date when 
it was made and reasons for the decision. These emergency procedures generally follow the 
same approach as the ACICA Rules on interim measures and will not pre&udice a party:s right 
to apply to any competent court for interim measures.

Both these provisions came into force on 1 August 2011 and have provided businesses with 
a prompt and ejcient option for obtaining urgent interlocutory relief in their cross-border 
disputes before an arbitral tribunal is constituted.

Vn 2 March 2011, the International Arbitration Regulations 2011 (Cth) came into force, 
prescribing ACICA as the sole default appointing authority competent to perform the 
functions under article 11($) and 11(4) of the Model Law which deal with the appointment 
of arbitrators. This means that ACICA will, from time to time, be asked to appoint arbitrators 
to international arbitrations seated in Australia, where the parties have not agreed upon 
an appointment procedure or where their appointment procedure fails. This landmark 
development removed the reDuirement for parties to commence proceedings in one of the 
State or Territory Supreme Courts or in the Oederal Court to have an arbitrator appointed 
under the IAA.

In giving effect to its appointment as sole appointing authority, ACICA adopted the ACICA 
Appointment of Arbitrators Rules 2011 in March 2011 which established a streamlined 
process through which a party can apply to have an arbitrator appointed to a dispute seated 
in Australia. A board comprising representatives of the attorney general, the chief &ustices of 
the High Court and Oederal Court of Australia, the president of the Australian Bar Association, 
the president of the Law Council of Australia and other industry representatives will oversee 
the appointment process. ACICA has ensured that the process will take place ejciently and 
that a nomination will be made without delay.

nuFtSjEij Explore on dAv

https://globalarbitrationreview.com/review/the-asia-pacific-arbitration-review/2015/article/australia?utm_source=GAR&utm_medium=pdf&utm_campaign=The+Asia-Pacific+Arbitration+Review+2015


RETURN TO IEKTgKTO  RETURN TO OYllAvL

AumI

In 2010, ACICA entered into a cooperation agreement with the Australian International 
9isputes Centre (AI9C), from which it operates at a new venue in Sydney. The AI9C was 
established in 2010 with the assistance of the Australian government and the government 
of the state of New South Wales. The centre houses leading A9R providers which, in addition 
to ACICA, include the Chartered Institute of Arbitrators (CIArb) Australia, Australian Maritime 
and Transport Arbitration Commission (AMTAC) and the Australian Commercial 9isputes 
Centre (AC9C). The AI9C is a one-stop shop offering full A9R services working to ensure A9R 
processes deliver bene7ts of ejciency, certainty, expediency, enforceability and commercial 
privacy. The AI9C is available for ACICA, PCA, ICC, IC9R, LCIA, CIETAC, HKIAC, SIAC, AAA or 
any other arbitrations, mediations or other processes. In addition to state-of-the-art hearing 
facilities, the A9IC also provides all the necessary business support services, including case 
management and trust account administration provided by skilled and professional staff.

In  April  2008,  AMTAC was ojcially  launched by ACICA.  With approximately  12 per 
cent  of  world trade by volume either  coming into or  going out  of  Australia  by sea, 
Australia is in a position to take a leading role in domestic and international maritime law 
arbitration. AMTAC is committed to using the ACICA Expedited Arbitration Rules for maritime 
proceedings conducted under its auspices. The facilitative role of AMTAC complements and 
is complemented by the role of the Australian courts in providing sure, reliable and impartial 
means to resolve disputes that arise in international trade.

PvulAvL OEYvIgO EW AvHuTvATuEK kAV

Legislative powers in Australia are divided between the Commonwealth of Australia, as the 
federal entity, and the six states. Ourthermore, there are two federal Territories with their own 
legislatures.

Matters of international arbitration are governed by the IAA which, as mentioned above, 
underwent a revision in 2010 to incorporate the 2006 Model Law. The Model Law provides 
for a ]exible and arbitration-friendly legislative environment, granting parties ample freedom 
to tailor the procedure to their individual needs. The adoption of the Model Law has also 
provided users with a high degree of familiarity and certainty as to the operation of those 
provisions, making it an attractive choice.

The IAA supplements the Model Law in several respects. 9ivision $, for example, contains 
provisions on the parties: right to obtain subpoenas, reDuiring a person to produce certain 
documents or to attend examination before the arbitral tribunal. While these provisions 
apply unless the parties expressly opt-out, there are other provisions such as those dealing 
with con7dentiality or consolidation of proceedings which only apply if the parties expressly 
opt-in. Another helpful provision is section 1•, which clari7es the meaning of the term :public 
policy: for the purpose of articles $4 and $6 of the Model Law.

Part II of the IAA implements Australia:s obligations as a signatory to the New Uork 
Convention on the Recognition and Enforcement of Ooreign Arbitral Awards 1•5G (New 
Uork Convention). Australia acceded to the New Uork Convention without reservation and 
it extends to all external territories. Australia is also a signatory to the ICSI9 Convention, the 
implementation of which is contained in part IY of the IAA.

9omestic arbitration has traditionally been a matter of state law and is governed by 
the relevant CAAs of each state or territory where the arbitration takes place. Oollowing 
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amendments made in 1•G4 and 1••$, the arbitration acts of the states and territories are 
largely uniform and were commonly referred to as :the zniform Acts:. With all states and 
territories except the Australian Capital Territory having passed or in the course of passing 
the new legislation, the CAAs will ensure that Australia has a largely consistent domestic and 
international arbitration regime based on the Model Law.

In the following paragraphs, any reference to the zniform Acts is a reference to the previous 
domestic arbitration regime, which is still in operation only in the Australian Capital Territory 
(and is yet to introduce a CAA Bill into parliament). This is to be contrasted with the newly 
enacted uniform CAAs in all other states and territories.

AvHuTvATuEK AdvgglgKTO

Oor international arbitrations in Australia, the Model Law and the New Uork Convention 
reDuire the arbitration agreement to be in writing. While article II(2) of the New Uork 
Convention states that an :agreement in writing: shall include an arbitral clause in a contract 
or an arbitration agreement signed by both parties or contained in an exchange of letters 
or telegrams, the Model Law is more expansive in its de7nition. Article 8 of the Model Law 
provides thatQ :An arbitration agreement is in writing if its content is recorded in any form that 
provides a record of the agreement, whether or not the arbitration agreement or contract has 
been concluded orally, by conduct, or by other means:. znder the IAA, the term :agreement 
in writing: has the same meaning as under the New Uork Convention.

Similarly, domestic arbitrations under both the zniform Acts and the CAAs reDuire an 
arbitration agreement to be in writing. However, in contrast to the zniform Acts, the CAAs 
adopt the more expansive de7nition contained in article 8 of the Model Law. Additionally, 
the CAAs provide that an arbitration agreement can be evidenced through electronic 
communication or in an exchange of statements of claim and defence, or incorporated by 
reference in a contract to any other document containing an arbitration clause.

In the landmark decision of Comandate Marine Corp v Pan Australia Shipping ?2006= OCAOC 
1•2, the Oederal Court con7rmed its position that an arbitration clause contained in an 
exchange of signed letters is sujcient to ful7l the written reDuirement. However, as the 
Oederal Court of Australia pointed out in its decision in Seeley International Pty Ltd v Electra 
Air Conditioning B: ?200G= OCA 2•, ambiguous drafting may still lead to unwanted results. In 
that case, the arbitration clause included a paragraph providing that nothing in the arbitration 
clause would prevent a party from :seeking in&unctive or declaratory relief in the case of a 
material breach or threatened breach: of the agreement. The Oederal Court interpreted that 
paragraph to mean that the parties intended to preserve their right to seek in&unctive or 
declaratory relief before a court. The court was assisted in its interpretation by the fact that 
the agreement also included a &urisdiction clause.

znder Australian law, arbitration agreements are not reDuired to be mutual. They may confer 
a right to commence arbitration to one party only (see PMT Partners v Australian National 
Parks J Wildlife Service ?1••5= HCA $6). Some standard form contracts, particularly in the 
construction industry and the banking and 7nance sector, still make use of this.

AvHuTvAHukuTL

The issue of which disputes are arbitrable has not yet been fully resolved. Particularly 
in relation to competition, bankruptcy and insolvency matters, courts have occasionally 
refused to stay proceedings - without expressly holding that these matters are inherently 

nuFtSjEij Explore on dAv

https://globalarbitrationreview.com/review/the-asia-pacific-arbitration-review/2015/article/australia?utm_source=GAR&utm_medium=pdf&utm_campaign=The+Asia-Pacific+Arbitration+Review+2015


RETURN TO IEKTgKTO  RETURN TO OYllAvL

not arbitrable. Instead, most court decisions have considered whether the scope of the 
arbitration agreement is broad enough to cover such a dispute (eg, ACD Tridon Inc v Tridon 
Australia ?2002= NSWSC G•6) in respect of claims arising under the Corporations Act 2001 
(Cth).

Considerations such as these commonly arise in relation to the Competition and Consumer 
Act 2010 (Cth), (formally known as the Trade Practices Act 1•84 (Cth) (TPA)), Australia:s 
competition and consumer protection legislation. In IBM Australia v National Distribution 
Services (1••1) 22 NSWLR 466, the New South Wales Court of Appeal held that certain 
consumer protection matters under the TPA are capable of settlement by arbitration. Ourther, 
the New South Wales Supreme Court in Vrancis Travel Marketing v :irgin Atlantic Air2ays 
(1••6) $• NSWLR 160, and the Oederal Court in Hi&Vert v Kiukiang Maritime Carriers (1••G) 
15• ALR 142, con7rmed that disputes based on misleading and deceptive conduct under 
section 52 of the TPA are arbitrable.

However, in Petersville v Peters (WA) (1••8) ATPR 41-566 and Alstom Po2er v Eraring Energy 
(2004) ATPR 42-00•, the Oederal Court took a slightly different position. It held that disputes 
under part IY of the TPA for anti-competitive behaviour are more appropriately dealt with by 
the court, irrespective of the scope of the arbitration agreement. These decisions show that 
courts may be reluctant to allow the arbitrability of competition matters and may seek to 
preserve the courts: &urisdiction to hear matters that have a public dimension.

An increasingly common issue faced by the courts is that which arises when multiple claims 
are brought by one party, only some of which are capable of settlement. So far, the courts 
have approached this issue by staying court proceedings only for those claims it considers 
capable of settlement by arbitration (see Hi&Vert v Kiukiang Maritime Carriers (1••G) 15• ALR 
142).

TZuvm PAvTugO

There are very limited circumstances in which a third party who is not privy to the arbitration 
agreement may be a party in the arbitral proceedings. Vne situation in which this can occur 
is in relation to a parent company where a subsidiary is bound by an arbitration agreement, 
though this exception is yet to be 7nally settled by Australian courts. There is, however, 
authority suggesting that a third party can be bound by an arbitration agreement in the case 
of fraud or where a company structure is used to mask the real purpose of a parent company 
(see Sharrment Pty Ltd v O@cial Trustee in Bankruptcy (1•GG) 1G OCR 44•).

However, under the revised IAA, courts now have the power to issue subpoenas for the 
purpose of arbitral proceedings, reDuiring a third party to produce to the arbitral tribunal 
particular documents or to attend for examination before the arbitral tribunal (section 2$($) 
of the IAA).

Similarly, under the CAAs, a party may obtain a court order compelling a person to produce 
documents under section 28A. The zniform Acts also allow parties to approach the court 
to obtain subpoenas, to reDuire a person to attend for examination before the arbitrator, 
or to produce documents to the arbitrator. These powers remain, but a party now reDuires 
approval of the arbitral tribunal before approaching the court.

TZg AvHuTvAk TvuHYKAk

fppointment fnd ‘bali]Aation Pv frDitrators
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Australian laws impose no special reDuirements with regard to the arbitrator:s professional 
Duali7cations,  nationality  or  residence.  However,  arbitrators  must  be  impartial  and 
independent. Article 12 of the Model Law reDuires arbitrators to disclose any circumstances 
likely to give rise to &usti7able doubts as to their impartiality or independence. This duty 
continues throughout the arbitration. The revised IAA, under section 1GA, supplements the 
&usti7able doubt test reDuired by articles 12(1) and (2) of the Model Law by stating that a 
&usti7able doubt as to the arbitrator:s impartiality or independence exists only where there is 
:a real danger of bias on the part of ?the arbitrator= in conducting the arbitration:.

Where the parties fail to agree on the number of arbitrators to be appointed, section 10 of 
the CAAs provides for a single arbitrator to be appointed while section 6 of the zniform Acts 
and article 10 of the Model Law provide for the appointment of a three-member tribunal. The 
appointment process for arbitrators will generally be provided in the institutional arbitration 
rules, or within the arbitration agreement itself. Oor all other circumstances, article 11 of the 
Model Law and sections 11 and G of the CAAs and zniform Acts, respectively, prescribe a 
procedure for the appointment of arbitrators.

Where the parties  have not  agreed upon an appointment  procedure or  where their 
appointment procedure fails, parties are able to seek the appointment of arbitrators for 
international arbitrations from ACICA in its capacity as sole appointing authority. This 
provides parties with a timely and cost effective means of appointing arbitrators as they do 
not need to resort to the courts. Pursuant to article 11(5) of the Model Law, any appointment 
made by ACICA is unreviewable by a court, further reducing the potential for delays or 
increased costs. ACICA also has more experience and knowledge of arbitrators than the 
courts such that it is best placed to appoint an appropriate person.

Ourthermore, the Emergency Arbitrator provisions found in schedule 2 of the ACICA Rules 
enable the appointment of an emergency arbitrator in arbitrations commenced under the 
ACICA Rules but before the case is referred to an arbitral tribunal. The emergency procedure 
calls for ACICA to use its best endeavours to appoint the emergency arbitrator within 
one business day of its receipt of an application for emergency relief. The arbitrator will 
be selected to the extent possible from ACICA:s panel of arbitrators, based on his or her 
expertise and immediate availability. While the Rules make no provision for the parties 
themselves to choose the emergency arbitrator, they do not preclude ACICA from appointing 
a person selected by the parties.

It should be noted that the arbitration law in Australia does not prescribe a special procedure 
for the appointment of arbitrators in multiparty disputes. If multiparty disputes are likely 
to arise under a contract, it is advisable to agree on a set of arbitration rules containing 
particular provisions for the appointment of arbitrators under those circumstances, such as 
those found under article 11 of the ACICA Rules.

Challenge Pv frDitrators

Oor arbitrations under  the IAA and the CAAs,  a  party  can challenge an arbitrator  if 
circumstances exist that give rise to &usti7able doubts as to the arbitrator:s impartiality and 
independence. The parties are free to agree on a procedure for challenging arbitrators. Oailing 
such agreement, article 1$(2) of the Model Law and section 1$ of the CAAs prescribe the 
procedures for international arbitrations and domestic arbitrations, respectively. These are 
substantially the sameQ initially the party must submit a challenge to the tribunal, but may 
then apply to a competent court if the challenge has been re&ected.
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Mirroring the provisions in the IAA, under section 12 of the CAAs, it will be harder to remove 
arbitrators because of a perceived lack of independence and impartiality, as any challenge to 
an arbitrator will need to demonstrate that there is a :real danger: that the arbitrator is biased. 
This replaces the previous test, which reDuired only a :reasonable apprehension of bias: to 
be established.

Oor domestic arbitrations under the zniform Acts, courts have exclusive &urisdiction to 
remove arbitrators. Pursuant to section 44 of the zniform Acts, any party can make an 
application to the court to remove an arbitrator or umpire where it is satis7ed that there 
has been misconduct by the arbitrator undue in]uence has been exercised in relation to the 
arbitrator or an arbitrator is unsuitable or incompetent to deal with the particular dispute. 
Also, its involvement in the appointment of an arbitrator does not bar a party from later 
alleging the arbitrator:s lack of impartiality, incompetence or unsuitability for the position 
(section 45 of the zniform Acts).

uoTer Pv frDitrator Ro fAt fs MediatorG ConAiliator Pr Pther .on’arDitral Intermediary

Like the zniform Acts, the CAAs contain provisions under section 289 to facilitate med-arb, 
a process whereby an arbitrator may act as a mediator or conciliator or other :non-arbitral 
intermediary: in order to try and resolve the dispute. Med-arb may occur if the arbitration 
agreement provides for it or the parties have consented to it. znder the CAAs, an arbitrator 
who has acted as a mediator in mediation proceedings that have been terminated may not 
conduct subseDuent arbitration proceedings in relation to the dispute unless all parties to 
the arbitration consent in writing.

8iaDility Pv frDitrators

The CAAs, at section $•, the zniform Acts, at section 51 and the IAA, at section 2G, all provide 
that arbitrators are not liable for negligence in respect of anything done or omitted to be 
done in their capacity as arbitrators. But they remain liable for fraud. This is also re]ected in 
article 44 of the ACICA Rules. There are no known cases where an arbitrator has been sued 
in Australia. In addition, an entity that appoints, or fails or refuses to appoint, a person as 
an arbitrator is also not liable in relation to the appointment if it acted in good faith (section 
2G(2) of the IAA). 

TZg AvHuTvAk PvEIgmYvg

The principle of party autonomy is generally held in high regard by Australian tribunals. As a 
result of this, arbitral procedure tends to vary signi7cantly according to the particulars of the 
dispute and the needs of the parties involved.

znder Australian law, parties are generally free to tailor the arbitration procedure to their 
particular needs, provided they comply with fundamental principles of due process and 
natural &ustice. Party autonomy is a fundamental principle of the Model Law and, sub&ect to 
certain mandatory reDuirements, parties are free to determine the procedure to govern the 
arbitration (article 1• of the Model Law). The most signi7cant limitation on party autonomy 
is the reDuirement of article 1G of the Model Law that the parties be treated with eDuality, and 
be afforded a reasonable opportunity of presenting its case. This cannot be derogated from 
by the parties: agreement and applies to domestic arbitrations as well as to international 
arbitrations.

The relevant law governing procedure for international arbitrations is the IAA. The procedural 
provisions of the IAA are not extensive, and largely accommodate party autonomy by 
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operating on an opt-out basis. Oor domestic arbitration, the relevant legislation is the CAAs, 
with the exception of Australian Capital Territory, which is still governed by the zniform Acts.

IEYvT uKfEkfglgKT

Australian courts have a strong history of supporting the autonomy of arbitral proceedings. 
Courts will generally interfere only if speci7cally reDuested to do so by a party or the tribunal, 
and only where the applicable law allows them to do so.

The courts: powers under the Model Law and therefore under the IAA, are very restricted. 
However, courts mayQ

; grant interim measures of protection (article 18J of the Model Law)[

; appoint arbitrators where the parties or the two party-appointed arbitrators fail to 
agree on an arbitrator (articles 11($) and 11(4) of the Model Law)[

; decide on a challenge of an arbitrator if so reDuested by the challenging party (article 
1$($) of the Model Law)[

; decide, upon reDuest by a party, on the termination of a mandate of an arbitrator 
(article 14 of the Model Law)[

; decide on the &urisdiction of the tribunal, where the tribunal has ruled on a plea 
as a preliminary Duestion and a party has reDuested the court to make a 7nal 
determination on its &urisdiction (article 16($) of the Model Law)[

; assist in the taking of evidence (article 28 of the Model Law)[ and

; set aside an arbitral award (article $4(2) of the Model Law).

In addition to those functions prescribed in the Model Law, courts have additional powers 
speci7ed under provisions of the IAA. These include, for example, the power to issues 
subpoenas pursuant to section 2$ of the IAA, as discussed above.

With regard to domestic arbitration under the zniform Acts, courts have some additional 
powers, including discretion to stay proceedings (section 5$ of the zniform Acts) and power 
to review an award for errors of law (section $G of the zniform Acts).

Section 5 of the CAAs makes it clear that there is no scope for the court to intervene except 
in circumstances provided for under the Act, which includeQ

; applications by a party to set aside or appeal against an award (sections $4 and $4A 
of the CAAs)[

; where there is a failure to agree on the appointment of an arbitrator, the court may 
appoint an arbitrator at the reDuest of a party (section 11 of the CAAs)[

; deciding on a challenge to an arbitrator (section 1$ of the CAAs)[

; terminating the mandate of an arbitrator who is unable to perform the arbitrator:s 
functions (section 14 of the CAAs)[

; reviewing an arbitral tribunal:s decision that it has &urisdiction (section 16 of the CAAs)[ 
and

; making orders in relation to the costs of an abortive arbitration (section $$9 of the 
CAAs).
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uKTgvul lgAOYvgO

As regards arbitrations under the Model Law, the arbitral tribunal is generally free to make any 
interim orders or grant interim relief as it deems necessary in respect of the sub&ect matter 
of the dispute. Article • states that it is not incompatible with the arbitration agreement for 
a party to reDuest, before or during arbitral proceedings, interim measures from a court and 
for a court to grant such measures. Since the 2006 Model Law has been incorporated into 
the IAA, the position with respect to the courts: power to grant interim measures in support 
of foreign arbitration has been clari7ed. Article 18J of the Model Law now states that a court 
has the power to order interim measures :irrespective of whether ?the seat= is in the territory 
of this State:. Likewise, courts now also have the power to enforce interim measures issued 
by a foreign arbitral tribunal (article 18H of the Model Law).

znder section 14 of the zniform Acts, the arbitrator has the freedom to conduct the 
arbitration as he or she sees 7t. In particular, section 2$ allows the arbitrator to make interim 
awards unless the parties: intention to the contrary is expressed in the arbitration agreement. 
Ourthermore, section 48 confers on the court the same powers to make interlocutory orders 
for arbitral proceedings as it has with regard to court proceedings.

The CAAs contain detailed provisions dealing with interim measures in part 4A. Similar to 
the provisions under the zniform Acts, section 1• of the CAAs allows the arbitral tribunal the 
freedom to conduct the arbitration in such manner as it considers appropriate and section 
18 allows the tribunal to make interim awards unless the parties express an intention to 
the contrary. The added advantage of the CAAs is that there will be a mechanism for the 
recognition and enforcement of interim measures by the courts. The courts will be obliged to 
enforce an interim measure granted in any state or territory, except in limited circumstances. 
Ourther, the parties may ask the court to order interim measures in relation to arbitration 
proceedings. The CAAs make clear that it is not incompatible with an arbitration agreement 
for a party to reDuest an interim measure of protection from a court.

OTAL EW PvEIggmuKdO

Provided the arbitration agreement is drafted widely enough, Australian courts will stay 
proceedings in face of a valid arbitration agreement. Oor domestic arbitrations in the 
Australian Capital Territory which operate under the zniform Acts, section 5$(2) provides 
that a stay application must be made before the party has delivered pleadings or taken any 
other steps in the proceedings, other than the 7ling of an appearance, unless it is with the 
leave of the court. In contrast, section G of the CAAs gives greater primacy to the arbitration 
agreement. So long as there is an arbitration agreement which is not null or void, inoperative 
or incapable of being performed, the court must refer the parties to arbitration. There is no 
scope for the court to exercise discretion not to enforce an arbitration agreement.

Oor international arbitrations, Australian courts support the autonomy of international 
arbitration and will stay court proceedings in the presence of a valid arbitration agreement 
broad enough to cover the dispute, if the sub&ect matter of the dispute is arbitrable (section 
8(2) of the IAA). Applications for stay are limited to those types of arbitration agreements 
listed in section 8(1) of the IAA. The primary purpose of this section is to ensure that a stay of 
proceedings is not granted under the New Uork Convention for purely domestic arbitrations. 
Pursuant to section 8(5) of the IAA, courts will refuse a stay only if they 7nd the arbitration 
agreement is null, void, inoperative or incapable of being performed. The courts may impose 
such conditions as they think 7t in respect of the order to stay court proceedings.
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Similarly, article G of the Model Law mandates a stay of proceedings where there is a valid 
arbitration agreement. A party must reDuest the stay before making its 7rst substantive 
submissions. Although the issue of the relationship between article G of the Model Law and 
section 8 of the IAA has not been de7nitively settled by the courts, the prevailing opinion 
among arbitration practitioners is that a party can make a stay application under either of the 
two provisions (this also seems to be the position of the Oederal Court in Shanghai Voreign 
Trade Corporation v Sigma Metallurgical Company (1••6) 1$$ OLR 418).

The IAA is expressly sub&ect to section 11 of the Carriage of 'oods By Sea Act 1••1 (Cth), 
which renders void an arbitration agreement contained in a bill of lading or similar document 
relating to the international carriage of goods to and from Australia, unless the designated 
seat of the arbitration is in Australia. Ourthermore, there are statutory provisions in Australia:s 
insurance legislation (section 4$ of the Insurance Contracts Act 1•G4 (Cth) and section 1• 
of the Insurance Act 1•02 (NSW)) that render void an arbitration agreement unless it has 
been concluded after the dispute has arisen. A decision by the New South Wales Supreme 
Court clari7ed that this limitation applies to both insurance and reinsurance contracts (-
HIH Casualty J General Insurance Limited )in liYuidationz v Wallace (2006) NSWSC 1150). A 
similar provision is also contained in section 8C of the Home Building Act 1•G• (NSW).

PAvTL vgPvgOgKTATuEK

There are much greater ]exibilities with regard to legal representation in international 
arbitrations than there are in domestic arbitrations. znder section 2•(2) of the IAA, a party 
may either represent itself or choose to be represented by a duly Duali7ed legal practitioner 
from any legal &urisdiction or, in fact, by any other person it chooses.

Oor domestic arbitrations in the Australian Capital Territory, however, the reDuirements 
are more restrictive. Section 20(1) of the zniform Acts sets out a comprehensive list 
of circumstances and reDuirements under which a party may be represented in arbitral 
proceedings. While the provision is broad enough to also allow representation by a foreign 
legal practitioner in certain circumstances, representation by a non-legal practitioner is very 
limited.

Mirroring the IAA, section 24A of the CAAs provides no restrictions on representation 
allowing parties to be represented by another person of their choice. There is no eDuivalent 
provision in the Model Law.

IEKWumgKTuAkuTL EW PvEIggmuKdO

In  the  past,  Australian  courts  have  taken  a  somewhat  controversial  approach  to 
con7dentiality  of  arbitral  proceedings.  In  the  well-known decision in Esso Australia 
Resources v Plo2man (1••5) 1G$ CLR 10, the High Court of Australia held that while arbitral 
proceedings and hearings are private in the sense that they are not open to the general 
public, that does not mean that all documents voluntarily produced by a party during the 
proceedings are con7dential. In other words, con7dentiality is not inherent in the fact that 
the parties have agreed to arbitrate. However, the court noted that it is open to the parties to 
agree that documents are to be kept con7dential.

The IAA now includes provisions dealing in detail with the con7dentiality of different aspects 
of the arbitration proceedings (sections 2$C-' of the IAA). In particular, the provisions deal 
with circumstances in which con7dential information may be disclosed and the process 
for such disclosure, as well as the power of the courts and the tribunal to allow or prohibit 
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disclosure under certain circumstances. Since these provisions operate on an opt-in basis, 
it is advisable to agree to their application in the arbitration agreement if con7dentiality is to 
be preserved.

As the zniform Acts do not contain any con7dentiality provisions, the common law position 
will apply to domestic arbitrations seated in the Australian Capital Territory. In contrast, the 
CAAs contain provisions in sections 28E to 28O that prohibit the disclosure of con7dential 
information about arbitral proceedings, except in limited circumstances (identical to those 
circumstances provided for under the IAA) and where the parties have agreed otherwise. 
9omestic courts are also empowered to review orders of the arbitral tribunal prohibiting or 
allowing the disclosure of con7dential information.

gfumgKIg

Evidentiary procedure in Australian arbitrations is largely in]uenced by the common law 
system. Arbitrators in international and domestic arbitration proceedings are not bound by 
the rules of evidence, and may determine the admissibility, relevance, materiality and weight 
of the evidence with considerable freedom (article 1•(2) of the Model Law and section 1•($) 
of both the CAAs and the zniform Acts).

Although arbitrators en&oy great freedom in the taking of evidence, in practice, arbitrators in 
international proceedings will often refer to the IBA Rules on the Taking of Evidence (IBA 
Rules). The ACICA Rules also suggest the adoption of the IBA Rules in the absence of any 
express agreement between the parties and the arbitrator.

The situation is slightly different with regard to domestic arbitrations. 9espite the liberties 
conferred by section 1•($) of both the CAAs and the zniform Acts, many arbitrators still 
conduct arbitrations in a manner not dissimilar to court proceedingsQ namely, witnesses are 
sworn in, examined and cross-examined. Nevertheless, there has been some development 
lately, and more arbitrators are adopting procedures that suit the particular circumstances 
of the case and allow for more ejcient proceedings.

Oor arbitrations governed by the IAA, article 28 of the Model Law allows an arbitrator to seek 
the court:s assistance in the taking of evidence. In such case, a court will usually apply its 
own rules for the taking of evidence.

WEvl EW TZg AVAvm

The proceedings are formally ended with the issuing of a 7nal award. While neither the Model 
Law, the CAAs nor the zniform Acts prescribe time limits for delivery of the award, there 
are certain form reDuirements that awards must meet. According to article $1 of the Model 
Law, an award must be in writing and signed by at least a ma&ority of the arbitrators. It must 
contain reasons, state the date and place of the arbitration and be delivered to all parties to 
the proceedings. This date will be relevant for determining the period in which a party may 
seek recourse against the award.

The form reDuirements for domestic awards are similar. The award needs to be in writing, 
signed by the arbitrators and contain reasons (section $1 of the CAAs and section 2• of 
the zniform Acts). znlike the zniform Acts, wherein there is no express reDuirement for the 
award to state the date and place of the arbitration, the CAAs do make such a reDuirement 
(section $1 of the CAAs). znder the zniform Acts, the parties may also choose for the award 
to be delivered orally, with a subseDuent written statement of reasons and terms by the 
arbitrator (section 2• of the zniform Acts). With regard to the content of the award, there 
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are currently no restrictions as to the remedies available to an arbitrator. Whether the award 
of exemplary or punitive damages is admissible, however, is yet to be tested in Australia.

As mentioned above, there are no statutory time limits in either domestic or international 
proceedings for the making of an award. znder the zniform Acts, where an arbitration 
agreement itself contains a time limit to this effect, a court would have the power to 
extend the time limit (section 4G(1) of the zniform Acts). The effect of such a time limit in 
proceedings under the IAA is not settled. According to article $2 of the Model Law, delays in 
rendering an award do not result in the termination of the arbitral proceedings. Instead, one 
option is for a party to apply to a court to decide on the termination of the arbitrator:s mandate 
(article 14(1) of the Model Law), on the basis that he is :unable to perform his function or for 
any other reason fails to act without undue delay:.

znder article 2• of the Model Law, any decision of the arbitral tribunal shall be made by a 
ma&ority of its members. In contrast, the zniform Acts provide that the decision of a presiding 
arbitrator shall prevail if no ma&ority can be reached (section 15 of the zniform Acts). The 
Model Law and the CAAs allow a similar power of the presiding arbitrator, though only with 
regard to procedural matters (article 2• of the Model Law and section 2• of the CAAs).

vgIEYvOg AdAuKOT AVAvm

Most important to a party that is unhappy with the outcome of the arbitration is whether it 
is possible to appeal or set aside the award. The only available avenue for recourse against 
international awards is to set aside the award (article $4(2) of the Model Law). The grounds 
for setting aside an award mirror those for refusal of enforcement under the New Uork 
Convention, and essentially reDuires a violation of due process or a breach of public policy. 
The term :public policy: in article $4 of the Model Law is Duali7ed in section 1• of the IAA 
and reDuires some kind of fraud, corruption or breach of natural &ustice in the making of the 
award. The Model Law does not contemplate any right to appeal for errors of law.

The zniform Acts allows for broader means to challenge an award. An appeal to the Supreme 
Court is possible on any Duestion of law (section $G(2) of the zniform Acts) with either the 
consent of all parties or where the court grants special leave (section $G(4) of the zniform 
Acts). However, the Supreme Court will not grant leave unless it considers the determination 
of the Duestion of law concerned to substantially affect the rights of one or more parties to 
the arbitration agreement. Ourthermore, the court must be satis7ed that there is a manifest 
error of law on the face of the award or strong evidence exists that the arbitrator made an 
error of law and that the determination of that Duestion may add substantially to the certainty 
of commercial law (section $G(5) of the zniform Acts). 'uidance as to how a court might 
interpret these provisions can be taken from Giles v GRS Constructions (2002) G1 SASR 585 
and Pioneer Shipping v BTP TioXide ?1•G2= AC 824, though in some regards the latter case 
has been criticised in more recent decisions.

In the recent decision in Westport Insurance Corp v Gordian Runoff Ltd ?2011= HCA $8 (-
Westport), the High Court of Australia reinterpreted the test of :manifest error of law on the 
face of the award: as reDuired under the zniform Acts and held that all that is reDuired is that 
the error appear on the face of the award and the error be apparent to the understanding of 
the reader. The ma&ority &udgment held that :an error of law either exists or does not exist[ 
there is no twilight 3one between the two possibilities: and disagreed that :answers given by 
arbitrators upon dijcult Duestions of law, which had been open to competing arguments, did 
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not Dualify as errors of law:. This represents a radical departure from the previous formulation 
under the zniform Acts.

The &udgment in Westport also considered the standard of reasons reDuired from arbitral 
tribunals, con7rming that an arbitrator:s failure to provide adeDuate reasons may itself 
constitute an error of law and give rise to an award being appealed. This decision represents 
a signi7cant departure from previous authorities which reDuired arbitrators to be held to 
the standard of reasons of &udges (Oil Basins Ltd v BHP Billiton Ltd ?2008= YSCA 255). 
Orom a practical perspective, this decision limits the grounds for challenging an award and 
recognises the importance of 7nality and ejciency in arbitration.

znder section 40 of the zniform Acts, all the aforementioned rights to appeal may be 
excluded by the parties by way of an exclusion agreement, sub&ect to the limitations set out in 
section 41 of the zniform Acts. Ourther recourse is available under section 42 of the zniform 
Acts in the form of setting aside the award on the grounds that the arbitrator misconducted 
the proceedings or the award has been improperly procured.

With regard to the position under the CAAs, an award is to be set aside on identical grounds 
as article $4 of the Model Law. Additionally, and in contrast to the IAA, section $4A of the 
CAAs allows an appeal of the award under limited circumstances. An appeal on a Duestion 
of law is only possible with the leave of the court or if the parties agree to the appeal before 
the end of the appeal period. Ourther, the court must be satis7ed that all of the following 
reDuirements are satis7edQ

; the determination of the Duestion will substantially affect the rights of one or more of 
the parties[

; the Duestion is one which the arbitral tribunal was asked to determine[

; the decision of the tribunal on the Duestion is obviously wrong (or is one of general 
public importance)[ and

; despite the agreement of the parties to resolve the matter by arbitration, it is &ust and 
proper in all the circumstances for the court to determine the Duestion.

gKWEvIglgKT

Vften, the most crucial moment for a party that has obtained an award is the enforcement 
stage. Australia has acceded to the New Uork Convention without reservation. It should be 
noted, however, that the IAA creates a Duasi-reservation in that it reDuires a party seeking 
enforcement of an award made in a non- Convention country to be domiciled in, or to be 
an ordinary resident of, a Convention country. So far no cases have been reported where 
this reDuirement was tested against the somewhat broader obligations under the New Uork 
Convention, and given the ever-increasing number of Convention countries, the likelihood 
that this reDuirement will become of practical relevance is decreasing.

Section G of the IAA implements Australia:s obligations under article Y of the New Uork 
Convention and provides for foreign awards to be enforced in the courts of a state or 
territory as if the award had been made in that state or territory and in accordance with the 
laws of that state or territory. However, section G of the IAA only applies to awards made 
outside Australia. Oor awards made within Australia, either article $5 of the Model Law for 
international arbitration awards, or section $5 of the CAAs or section $$ of the zniform Acts 
for domestic awards, applies.
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znder the 2010 amendments to the IAA, parliament neglected to confer any court with 
such an express power to enforce international arbitral awards made in Australia, referring 
only to a :competent court: being reDuired. This reDuirement was recently clari7ed in TCL 
Air Conditioner )Qhongshanz Co Ltd v Castel Electronics Pty Ltd ?2012= OCA 21, where the 
Oederal Court of Australia held that it has &urisdiction to enforce international arbitral awards 
made in Australia. This position was reinforced in the corresponding appeal case of TCL Air 
Conditioner )Qhongshanz Co Ltd v The Zudges of the Vederal Court of Australia J Anor ?201$= 
HCA 5, where the High Court of Australia con7rmed the Oederal Court:s &urisdiction.

Recently, the Oederal Court:s decision in Uganda Telecom Pty Ltd v Hi Tech Telecom Pty 
Ltd ?2011= OCA 1$1 reinforced the 7nality of arbitral awards and Australia:s pro-enforcement 
policy by holding that there is no general discretion to refuse enforcement[ and the public 
policy ground for refusing enforcement under the Act should be interpreted narrowly and 
should not give rise to any sort of residual discretion.

uKfgOTEv-OTATg AvHuTvATuEK

Orom an Australian perspective, the opening of foreign markets, especially in Asia, is 
also increasing the signi7cance of the protection of foreign direct investment under the 
International Convention on the Settlement of Investment 9isputes between States and 
Nationals of Vther States 1•65 (the ICSI9 Convention). While the number of investment 
arbitrations with Australian participation is expected to increase signi7cantly over the next 
decade, the level of awareness about the different options of investment protection available 
under investment treaties still needs to be raised.

Australia is currently a party to 2$ bilateral investment treaties (BITs) and seven free trade 
agreements (OTAs), with a further eight being negotiated. Australia has entered into OTAs 
with New Zealand, Chile, the znited States, Malaysia, Singapore and Thailand, and is a party 
to the ASEAN-Australia-New Zealand OTA, which came into effect in 2010. Recently, Australia 
also signed an OTA with Korea in April 2014 and an economic partnership agreement (EPA) 
with Japan in July 2014, which will enter into force when domestic processes have been 
completed. Ourther OTAs are currently under negotiation with China, India, Indonesia, and the 
'ulf Cooperation Council, in addition to the Paci7c Agreement on Closer Economic Relations 
Plus, the Regional Comprehensive Economic Partnership and the Trans-Paci7c Partnership 
Agreement.

Some of Australia:s OTAs contain investment protection provisions similar to those 
commonly found in BITs. Oor example, section B of chapter 10 of the Australia-Chile OTA 
contains detailed provisions on investor-state dispute settlement. Where a dispute between 
a party and an investor is not resolved by negotiations and consultations, the investor may 
refer the investment dispute to arbitration under the ICSI9 Convention, the ICSI9 Additional 
Oacility Rules, the zNCITRAL Arbitration Rules or under any other arbitration rules. The 
procedures and remedies available under the Australia-Chile OTA are signi7cantly broader 
than those included in the existing BIT between Australia and Chile and represents the most 
comprehensive outcome in trade negotiations since the Closer Economic Relations Trade 
Agreement with New Zealand in 1•G$.
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There have been a number of developments in Singapore since our last report.

In his keynote speech at the inaugural SIAC Congress 2014 on 6 June 2014, Kasiviswanathan 
Shanmugam, Singaporeàs minister for foreign affairs and minister for law, observed that 
there had been an increased preference for arbitration as a means of dispute resolution 
in the region over the years and commented that there was room for further growth 
driven by continued economic development in Asia. He noted that Singapore was now the 
third-most preferred seat of arbitration worldwide and the Singapore International Arbitration 
Centre (SIAC), the fourth most preferred arbitral institution worldwide.

1
 He pointed out that 

the success of the arbitration sector in Singapore was due to several factors, including 
Singaporeàs strong legal framework, arbitration-friendly policies and regulation, proximity and 
connectivity to the rest of the world and the growth of the SIAC into a 7rst-rate arbitration 
centre. He promised that the Singapore government will continue to support the growth and 
development of arbitration in Singapore.

Minister Shanmugam said that building on the success in arbitration, Singapore was 
looking to develop complementary infrastructure and services in international commercial 
litigation and mediation. These initiatives were 7rst mooted in January 201$ by Chief 
Justice Sundaresh Menon. A committee co-chaired by Justice YK Ra&ah (now the attorney 
general of Singapore) and senior minister of state, Indranee Ra&ah, and comprising of 
Singapore lawyers and prominent international counsel, including the Honourable James 
Jacob Spigelman, AC /C[ former chief &ustice of the Supreme Court of New South Wales, 
Lord Peter 'oldsmith /C PC[ former attorney general of England and Wales and professor, 
Jan Paulsson, was set up. In November 201$, the committee delivered its report and 
recommended the creation of the Singapore International Commercial Court (SICC) as a 
division of the Singapore Supreme Court. The Singapore government has since announced 
that the SICC will be formed.

Several international arbitration matters were heard before the Singapore Court of Appeal 
and High Court in the period from July 201$ to June 2014 and we report on the following 
below in further detailQ

; inInternational Research Corp PLC v Lufthansa Systems Asia PaciFc Pte Ltd J Anor 
?201$= S'CA 55, the Court of Appeal held that a third party was not bound by an 
arbitration clause contained in a related contract between two other parties[

; the High Court set out guidance on what would constitute a breach of natural &ustice 
by an arbitral tribunal in TMM Division Maritima SA de C: v PaciFc RichFeld Marine 
Pte Ltd ?201$= S'HC 1G6[

; in PT Virst Media TBK )formerly kno2n as PT Broadband Multimedia TBKz v Astro 
Nusantara International B: ?201$= S'CA 58, the Court of Appeal held that it was still 
open to an award debtor to resist enforcement of an international arbitration award 
or a &urisdictional ruling made in Singapore when it failed to apply to have the decision 
set aside within the time limits prescribed by the Model Law[

; the High Court considered whether a minority oppression claim under section 216 
of the Singapore Companies Act could be arbitrated in Silica Investors Limited v 
Tomolugen Holdings Limited ?2014= S'HC 101[

; the High Court was asked in The Lao People7s Democratic Republic v Sanum 
Investments Ltd J Anor  ?201$= S'HC 1G$ to issue subpoenas compelling the 
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production of documents relating to an audit in order to assist in international 
investment arbitrations seated in Singapore[

; in R4 International Pte Ltd v Lonstroff AG ?2014= S'HC 6•, the High Court opined that 
the court has power to grant a permanent anti-suit in&unction in relation to arbitration 
proceedings.

IEKTuKYgm dvEVTZ EW uKTgvKATuEKAk AvHuTvATuEK uK OuKdAPEvg

The year 201$ saw a new record year for SIAC. New case 7lings increased by a further 10 
per cent from 2$5 in 2012 to 25• received in 201$, reinforcing SIACàs position as one of the 
fastest-growing arbitral institutions in the world.

2
 Vf the new cases 7led with SIAC in 201$, 

G6 per cent were international in nature and 4G per cent had no connection with Singapore. 
SIAC received cases from parties from 50 &urisdictions, with the highest number of 7lings 
being generated by Indian parties who have been one of the strongest contributors of cases 
to SIAC over the past four years. In order to interact more closely and share information on 
a regular basis with current and potential users in this important &urisdiction, 201$ also saw 
SIAC open its 7rst overseas liaison ojce in Mumbai, India. This was followed by the opening 
of a second liaison ojce at the new International 9ispute Resolution Centre in Seoul, South 
Korea.

New initiatives implemented at the SIAC included the establishment of a new panel of 
arbitrators for intellectual property disputes, the introduction of a new schedule of fees and 
amendments to the practice notes on case administration to provide for, amongst other 
things, the Registrar to be able to consult the SIAC Court of Arbitration on issues arising 
during scrutiny of draft arbitral awards.

There was some debate which evolved as to whether the proposed SICC will be a threat 
to the success of the SIAC. As noted by Minister Shanmugam in his address at the SIAC 
Congress 2014, the SICC will simply be another option for businesses to consider when 
resolving disputes, as part of a complete suite of dispute resolution offerings to parties. 
He said that the SICC would appeal to parties who would have non-arbitrable disputes and 
would like the availability of an appeal. While not all the details concerning the SICC have 
been 7nalised, the key elements of the SICC includeQ

; the setting up of a panel of &udges for the SICC comprising not only &udges from the 
Singapore &udiciary, but specialist &udges from around the world[

; as the SICC is intended to be a forum for international disputes, it has the ability to 
apply foreign law in determining disputes[ and

; parties before the SICC will be entitled to engage international counsel (sub&ect 
to registration reDuirements) to conduct the advocacy at hearings and not &ust 
Singapore lawyers.

The SICC is expected to be up and running early next year, along with a new Singapore 
International Mediation Centre, which will provide international commercial mediation 
services.

IAOg kAV

Rhird uarty Ro ContraAt .ot (obnd (y frDitration fgreement In ,elated ContraAt (etTeen RTo 
Pther uarties
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We reported in last yearàs chapter the High Courtàs decision in International Research Corp 
PLC v Lufthansa Systems Asia PaciFc Pte Ltd J Anor ?2012= S'HC 226 that parties had 
intended an arbitration agreement to be binding on a third party. The Court of Appeal 
reviewed this decision in International Research Corp PLC v Lufthansa Systems Asia PaciFc 
Pte Ltd J Anor ?201$= S'CA 55.

The appellant (IRCP) and the second respondent (9atamat), were respondents in an 
arbitration instituted by the 7rst respondent (Lufthansa), pertaining to disputes arising under 
an agreement between only Lufthansa and 9atamat (the cooperation agreement). znder the 
cooperation agreement, Lufthansa was to supply a system that would be utilised by 9atamat 
to ful7l another contract with a third party, Thai Airways (TA). IRCP was another of 9atamatàs 
subcontractors for its contract with TA. SubseDuently, 9atamat ran into 7nancial dijculties 
and was unable to meet its payment obligations to Lufthansa. To resolve the situation, the 
three parties entered into two supplemental agreements pursuant to which IRCP would, inter 
alia, provide certain 7nancial guarantees and pay monies (received by 9atamat from TA) 
to Lufthansa for services rendered under the cooperation agreement. Clause $8.2 and $8.$ 
of the cooperation agreement contained a multi-tiered dispute resolution mechanism (the 
9ispute Resolution Mechanism) which included arbitration in Singapore.

Lufthansa terminated both agreements and commenced arbitration proceedings against 
IRCP and 9atamat for non-payment of outstanding sums. IRCP ob&ected to the tribunalàs 
&urisdiction on the grounds that it was not a party to the arbitration agreement contained in 
the cooperation agreement[ and even if it was a party to the arbitration agreement, Lufthansa 
had not ful7lled the conditions precedent for the commencement of any arbitration. The 
tribunal dismissed IRCPàs arguments and ruled that it had &urisdiction. IRCP applied to the 
High Court pursuant to article 16($) of the zNCITRAL Model Law (Model Law) and section 
10 of the IAA, but was unsuccessful in setting aside the &urisdiction ruling.

The Court  of  Appeal  allowed IRCPàs appeal  and held that  the tribunal  did not  have 
&urisdiction over IRCP and its dispute with Lufthansa. The Court of Appeal held that IRCP 
was not bound by the arbitration clause in the cooperation agreement when it entered 
into the supplemental agreements. While the cooperation agreement had to be read 
with the supplemental agreements to understand IRCPàs obligations, IRCP undertook no 
obligation under the cooperation agreement. IRCPàs only substantive obligation under the 
Supplemental Agreement was to act as a payment agent for 9atamat[ the primary rights and 
obligations under the cooperation agreement between 9atamat and Lufthansa remained 
unaffected and intact. The 7rst Supplemental Agreement expressly stated that Lufthansa 
and 9atamat agreed that IRCP had no other obligations than those provided for therein, 
which meant that the obligation to arbitrate in clause $8.$ of the cooperation agreement had 
been excluded.

The Court of Appeal further decided that, by agreeing to such an arrangement, IRCP would 
not have expected to be involved in an arbitration concerning disputes as to the substantive 
obligations in the cooperation agreement. There was also no presumption that parties had 
intended for any dispute arising out of both agreements to be decided by the same tribunal. 
Oirst, not all parties to the dispute were also parties to the arbitration clause in clause $8.$ 
of the cooperation agreement[ and second, there would not be a situation where issues 
arising between IRCP and Lufthansa would be common to those which might arise between 
Lufthansa and 9atamat.
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Oinally, the Court of Appeal noted that the language and form of the arbitration clause 
pointed against the incorporation of the dispute resolution mechanism into the supplemental 
agreements. The preconditions for arbitration in clause $8.2 were speci7c and did not 
contemplate the IRCPàs participation[ its workability would be Duestionable if incorporated 
into the supplemental agreements.

Uhat Constitbtes f (reaAh Pv .atbral JbstiAe (y fn frDitral RriDbnalM

In TMM Division Maritima SA de C: v PaciFc RichFeld Marine Pte Ltd ?201$= S'HC 1G6, the 
plaintiff (TMM) and the defendant (PRM) were parties to two memoranda of agreements 
(MoA) for the purchase of vessels. TMM had re&ected delivery of the vessels, claiming 
that they were not physically ready for delivery as reDuired by the MoA. TMM claimed 
that this amounted to a repudiation of the MoA by PRM and commenced arbitration. PRM 
counterclaimed, alleging that TMM had itself repudiated the MoA by failing to accept delivery 
of the vessels.

The arbitrator found that there had been no repudiatory breach by PRM. Accordingly, TMM 
was held to have repudiated the MoA by re&ecting delivery. TMM applied to set aside the 
award under section 24(b) of the IAA and article $4(2)(a)(iii) of the Model Law on grounds 
that the arbitrator had breached the rules of natural &ustice and had dealt with a dispute 
outside of the scope of submission to arbitration.

The High Court recognised as a general principle that while it must invariably look at the 
evidence on the record to determine the merits of the challenge brought against an arbitral 
award, it did not follow that the court would always sift through the entire record of the arbitral 
proceedings with a 7ne-tooth comb. A court should not nitpick the award but should read it 
in a reasonable and commercial way, expecting that there will be no substantial fault to be 
found with it.

The High Court held that an arbitral tribunal was reDuired to ensure that the essential issues 
were dealt with, but need not deal with each point made by a party. It further held that 
arbitral tribunals must be given fair latitude in determining what was essential or otherwise, 
and could take the view that the dispute before it may be disposed of without further 
consideration of certain issues. In this regard, natural &ustice reDuired an arbitral tribunal 
to demonstrate that it had at least attempted to comprehend the partiesà arguments on 
essential issues. The explicability of a decision was only one factor that went towards proving 
that it failed to do so, and the central inDuiry was whether the award re]ected the fact that 
the arbitral tribunal had applied its mind to the critical issues and arguments.

An arbitral tribunal is generally bound to give reasons for its decision, but such duty was of 
a lower standard than that applicable to court decisions. Arbitrators are usually not reDuired 
to give an explanation of each step taken in evaluating the evidence or their reasons for 
attaching more weight to some evidence than to other evidence. The key Duestion is …whether 
the contents of the arbitral award taken as a whole inform the parties of the bases on which 
the arbitral tribunal reached its decision on the material or essential issuesà. The High Court 
noted that the arbitratoràs preference of a particular piece of evidence is …strictly irrelevantà as 
it does not exercise appellate &urisdiction over the tribunal in setting aside proceedings under 
the IAA. In the present case, it was held that the arbitrator had met the minimum standard 
for giving reasons and explanations expected of an arbitral tribunal.

Oinally, the High Court made it clear that it will not allow dissatisfaction with the merits of 
an arbitratoràs decision to be turned into an allegation of bias, and curial recourse against an 
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award should not be abused as an opportunity to invite the court to &udge the full merits and 
conduct of the arbitration.

WoAtrine Pv NAhoiAe Pv fAtiOe fnd uassiOe ,emedies– ft Heart Pv Rhe Wesign Pv Rhe Model 8aT

PT Virst Media TBK )formerly kno2n as PT Broadband Multimedia TBKz v Astro Nusantara 
International B: ?201$= S'CA 58 was an appeal to the Court of Appeal arising from the High 
Court decision in Astro Nusantara International B: v PT Ayunda Prima Mitra ?2012= S'HC 
212 (which we had covered in our report last year).

Two parties, the Astro 'roup and the Lippo 'roup, had been involved in a &oint venture that 
had failed. This failure gave rise to a dispute between the parties that resulted in arbitration 
proceedings in Singapore. The proceedings were commenced pursuant to the arbitration 
clause in the partiesà agreement governing the &oint venture (JYA). Vf the eight respondents, 
only the 7rst to the 7fth respondents had been parties to the JYA. The sixth to eighth 
respondents were not parties to the JYA but had been involved in the provision of services 
envisaged under it. Rather than having separate civil litigation proceedings, the respondents 
asked the arbitral tribunal to declare that the sixth to eighth respondents be &oined as parties 
to the arbitration, and to further decide on the claims of the sixth to eighth respondents. 
The tribunal issued an award (the &oinder award) 7nding that it did have the power to &oin 
the sixth to eighth respondents to the arbitration proceedings and that such &oinder was 
desirable and necessary in the interests of &ustice. znder the IAA and article 16($) of the 
Model Law, the appellant could have appealed against the &oinder award. However, it chose 
not to and instead proceeded to defend the case in the arbitration albeit reserving its rights 
on the &urisdiction of the tribunal.

The respondents sought to enforce the &oinder award (along with other awards issued in its 
favour) in Singapore and obtained leave to do so. The appellant challenged the enforcement 
of the awards, invoking the Tribunalàs lack of &urisdiction as a ground to resist enforcement. 
The core Duestion was whether the appellant was entitled to raise a &urisdictional ob&ection 
(relating to the &oinder of the sixth to eighth respondents to the arbitration) when Astro 
sought to enforce the arbitration awards in Singapore (long after the time stipulated for any 
setting-aside applications under the Model Law), or whether it was too late for it to do so.

At 7rst instance, the High Court held that, as section $(1) of the IAA expressly excludes article 
$6 of the Model Law which sets out the grounds for resisting enforcement of an award, 
it was not open to an award debtor to resist enforcement of an international arbitration 
award or a &urisdictional ruling made in Singapore. The award debtor could only apply to 
have the decision set aside within the time limits prescribed by the Model Law. Accordingly, 
the appellantàs challenge with respect to &urisdiction ought to have been raised at the earlier 
stage and that at the enforcement stage no such challenge with respect to &urisdiction was 
available.

The Court of Appeal overturned the High Courtàs decision, which held that the Tribunalàs 
orders that purport to apply as between the appellant and the sixth to eighth respondents 
suffer from a de7cit in &urisdiction and are therefore not enforceable in Singapore.

The Court of Appeal found that the doctrine of the …choice of remediesà was at the heart 
of the entire design of the Model Law. Pursuant to this doctrine, a party to an international 
arbitration in Singapore against which a preliminary ruling or an award is rendered is able toQ

;
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actively challenge a tribunalàs preliminary ruling on &urisdiction or to apply for an award 
to be set aside under article 16($) and $4 of the Model Law respectively[ or

; elect the …passive remedyà of resisting enforcement of an award at a later stage 
pursuant to section 1• of the IAA on any of the grounds under article $6 of the Model 
Law.

The Court of Appeal was of the view that the express exclusion of article $6 of the Model Law 
by section $(1) of the IAA was not sujciently indicative of legislative intention to deprive an 
award debtor of the bene7t of the …passiveà remedies en&oyed under the English law and the 
Model Law. The Court of Appeal arrived at this view after an extensive analysis of, among 
othersQ

; the preparatory works of the Model Law[

; English arbitration law[

; the application of the Model law in other &urisdictions[

; the reports of the law reform committee tasked with the introduction of the IAA and 
the relevant Singapore parliamentary debates[ and

; various academic commentaries.

The Court of Appeal found that the Singapore courtsà power to enforce an award under 
section 1• of the IAA had to be read consistently with the philosophy of the Model Law and, 
given the fundamental importance of the …choice of remediesà doctrine, any exclusion of the 
doctrine would need to have been made explicitly.

The Tribunalàs ruling on &oinder of the sixth to eighth respondents was made pursuant to 
Rule 24(b) of the SIAC Rules (2008 Edition), which provides that the tribunal has the power 
to …allow other parties to be &oined in the arbitration with their express consent, and to make 
a single 7nal award determining all disputes among the parties to the arbitrationà. The Court 
of Appeal overturned the Tribunalàs ruling on &oinder and held that any third party proposed 
to be &oined under SIAC Rules (2008 Edition) must be a party to the arbitration agreement. In 
that regard, the Court of Appeal noted that, by contrast, Rule 24(b) of the SIAC Rules (2010 
and 201$ Edition) gives the tribunal the power to

upon the application of a party, allow one or more third parties to be &oined 
in the arbitration, provided that such person is a party to the arbitration 
agreement, with the written consent of such third party, and thereafter make a 
single 7nal award or separate awards in respect of all parties.

Oinally, the Court also re&ected the respondentsà arguments that the appellantàs continued 
participation in the arbitration proceedings amounted to a waiver of its right to ob&ect to the 
Tribunalàs &urisdiction. The Court observed that the party asserting the waiver mustQ

meet a high threshold of demonstrating that the adversely affected partyàs 
conduct is only consistent with waiver and that the purported waiver had been 
communicated in clear and uneDuivocal terms.
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The Court of Appeal therefore allowed the appeal and refused the enforcement of the arbitral 
award insofar as it concerned the sixth to eight respondents.

frDitraDility Pv Intra’Aorporate Wispbtes

The High Court examined the issue of the arbitrability of intra-corporate disputes in Silica 
Investors Limited v Tomolugen Holdings Limited and Others ?2014= S'HC 101. The issue 
before the court was whether a minority oppression claim under s 216 of the Companies 
Act (CA) could be arbitrated.

The  plaintiff  (Silica)  was  the  minority  shareholder  of  the  Gth  defendant  company 
(Au3minerals). The ma&ority and controlling shareholder of Au3minerals was the 7rst 
defendant (Tomolugen), which held approximately 55 per cent of the shares. Silica became 
a shareholder of Au3minerals when it purchased its shares from the second defendant 
(Lionsgate) under a share sale agreement and a supplemental agreement. Clause 12.$ of 
the share sale agreement provided for disputes between Silica and Lionsgate to be referred 
to arbitration at the SIAC.

Silica commenced a suit pursuant to section 216 of the CA alleging minority oppression by 
several of the defendants and seeking, among others, an order that Au3minerals be wound 
up pursuant to section 216(2)(f) of the Companies Act. Lionsgate applied for a stay of the 
court proceedings on the basis of the arbitration agreement.

The issues before the High Court were, among others, whether Silicaàs claim fell within 
the scope of the arbitration clause[ and if so, whether Silicaàs claim for relief against 
minority oppression is arbitrable. Having found that Silicaàs claim fell within the scope of the 
arbitration clause, the High Court proceeded to consider whether the claim was arbitrable. 
The High Court referred to section 12(5) of the IAA, which provides that the arbitral tribunal 
…may award any remedy or relief that could have been ordered by the High Court if the 
dispute had been the sub&ect of civil proceedings in that Courtà, and noted that section 12(5) 
cannot be construed as conferring upon arbitral tribunals the power to grant all statute-based 
remedies or reliefs available to the High Court. An arbitral tribunal clearly cannot exercise the 
coercive powers of the courts or make awards in rem or bind third parties to the arbitration 
agreement.

It was held that some statutory claims andremedies were solely within the purview of the 
courts (eg, winding-up, granting a &udgment in rem in admiralty matters, avoidance claims, 
bankruptcy and matrimonial matters, and criminal prosecutions). However, this did not mean 
that such a claim was automatically rendered non-arbitrable. Instead, it was observed that 
such claim might well straddle the line between arbitrability and non-arbitrability depending 
on the facts of the case, the manner in which the claim was framed, and the remedy or relief 
sought.

The High Court took the view that whether a minority oppression action under section 216 
of the Companies Act was arbitrable would depend on all the facts and circumstances of 
the case. 'enerally, minority oppression claims are non-arbitrable except in cases where the 
court was satis7ed that all the relevant parties (including third parties whose interests may 
be affected) are parties to the arbitration, and the remedy or relief sought was one that only 
affected the parties to the arbitration.

In the present case, the High Court held that Silicaàs minority oppression claim was 
non-arbitrable because there were relevant parties, including other shareholders, who were 
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not parties to the arbitration. Ourther, Silica had asked for remedies that the arbitral tribunal 
had no power to grant, including an order for winding up.

SbDpoenas Issbed Ro Compel urodbAtion Pv WoAbments In fid Pv frDitration

In The Lao People7s Democratic Republic v Sanum Investments Ltd J Anor ?201$= S'HC 1G$, 
the High Court was asked to issue subpoenas compelling the production of documents 
relating to an audit in order to assist in international investment arbitrations seated in 
Singapore.

The subpoena applications were 7led in connection withQ

; an International Centre for Settlement of Investment 9ispute arbitration seated in 
Singapore between Lao Holdings NY (Lao Holdings) and Laos[ and

; an arbitration under the zNCITRAL Arbitration Rules seated in Singapore between 
Sanum Investments Ltd (Sanum Investments) and Laos.

Both concerned claims brought by Lao Holdings and Sanum Investments as investors 
(Ooreign Investors) against Laos for alleged infractions of the investment treaties in relation 
to their casino and other gaming investments in Laos, one of which concerned the Savan 
Yegas pro&ect (Savan Yegas). A dispute arose between the Ooreign Investors and the local 
partners to the investments (ST) in 2011. ST sought to obtain access to all 7nancial and 
operational documents relating to Savan Yegas but was refused by the Ooreign Investors. 
A government audit of Savan Yegas was ordered and carried out by ojcials from the 
Laotian Ministry of Oinance, local tax ojcials and designated members of an accounting 
7rm. The Ooreign Investors alleged that the audit was improper because, among others, the 
accountants had no relevant experience and were thus unDuali7ed to carry out the audit, and 
that the audit had been driven by an improper purpose.

An audit report was produced on 20 July 2012. The Ooreign Investors alleged that, as a 
result of the audit, the Laotian central government began issuing demands for payments of 
various tax debts amounting to approximately zSq2$.G million. The Ooreign Investors and 
Laos all agreed that the documents relating to the accountantsà participation in the audit 
were relevant and material to the arbitration proceedings, and agreed to make a &oint reDuest 
that the accounting 7rm provide various itemised documents or classes of documents. 
However, the accounting 7rm refused to release the documents and subpoena applications 
were accordingly 7led.

Section 1$ of the IAA read with order 6•A rule 8 of the Rules of Court confers upon the 
Singapore courts the power to issue subpoenas to compel persons within Singapore to 
testify or to produce documents to an arbitral tribunal.

The reDuirements for the issuance of a subpoena to produce documents are stringentQ what 
is sought must be relevant, material and necessary for the fair disposal of the matter. The 
High Court noted that, for the purposes of the arbitrations, the contemporaneous records of 
work done by the accounting 7rm during the audit would be relevant in revealing the state 
of affairs of Savan Yegas at the time of the inspection. The emails, notes, memoranda and 
work papers sought from the accounting 7rm would also shed light on the circumstances 
of its appointment and the audit, given that propriety of the audit was in issue.

The High Court accepted that the proprietary and con7dential nature of an accountantàs 
working papers imposed on the court a duty to be utterly scrupulous in ensuring that it 
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was satis7ed as to the relevance of the documents. However, issues of con7dentiality and 
privacy were simply relevant factors that the court would consider when deciding whether 
to order production in cases such as the present. Vn the facts, the High Court was satis7ed 
that the documents sought were of such high relevance and materiality to the issues raised 
in the arbitrations that the interests of &ustice outweighed the potential invasion into the 
con7dentiality and privacy of a third party.

The High Court disagreed with the accounting 7rmàs argument that the subpoenas sought 
were framed too widely and considered that the application was sujciently precise for one to 
know what documents were expected of him to produce. The High Court was also satis7ed 
that this was not an application for third party discovery in aid of arbitration (which it did not 
have the power to order) disguised as a subpoena to produce documents. As a result, it held 
that the subpoena applications were proper but ordered that the wording of the subpoenas 
be amended by deleting the words …includingà or …any and allà to narrow down the language 
of the application.

uoTer Pv Cobrt Ro xrant uermanent fnti’sbit InBbnAtion In frDitration uroAeedings

In R4 International Pte Ltd v Lonstroff AG ?2014= S'HC 6•, the plaintiff (R1 International) and 
defendant (Lonstroff) were both business entities who dealt with each other on a number 
of transactions under which the plaintiff sold, and the defendant bought, consignments of 
rubber. A dispute arose from one of the orders and Lonstroff commenced proceedings in the 
courts of Swit3erland. R1 International then commenced proceedings in Singapore to obtain 
an anti-suit in&unction preventing Lonstroff from continuing the Swiss proceedings in breach 
of the Singapore Commodity Exchange (SICVM) arbitration clause. An interim in&unction to 
this effect was made which Lonstroff then applied to discharge. R1 International applied for 
the anti-suit in&unction to be made permanent.

The 7rst Duestion before the High Court was whether the applicable contract between the 
parties in fact contained an arbitration clause. The High Court held that the arbitration clause 
had not been incorporated into the contract and, accordingly, there was no basis to grant a 
permanent anti-suit in&unction, or sustain the interim in&unction as sought by R1 International.

Although the High Courtàs 7nding above disposed of the matter, it went on to consider the 
issue dealt with extensively by parties (ie, whether it had the power to grant a permanent 
anti-suit in&unction).

The High Court concluded that it did have the power to grant a permanent anti-suit in&unction 
in aid of domestic international arbitrations (ie, international arbitrations with their seat 
in Singapore). However, it did not express any concluded opinion on whether it had the 
power to issue permanent anti-suit in&unctions in aid of foreign international arbitrations (ie, 
international arbitrations with their seat outside Singapore).

The High Court held that the power to grant permanent anti-suit in&unctions in aid of domestic 
international arbitrations was derived under section 4(10) of the Civil Law Act (CLA). This 
is the power that the court exercises when it grants a permanent anti-suit in&unction in aid 
of local court proceedings and the High Court saw no reason why this power could not be 
exercised to make permanent anti-suit in&unctions in aid of domestic international arbitration 
proceedings.

As to whether the Court could grant a permanent anti-suit in&unction in aid of a foreign 
international arbitration, the High Court expressed no concluded opinion. The High Court 
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observed that section 12A(2) read with section 12(1)(i) of the IAA gave it the power to grant 
interim in&unctions, even in aid of foreign international arbitration proceedings, and it would 
be logical and consistent to hold that the court had power under the more wide-ranging law 
in section 4(10) of the CLA to issue permanent anti-suit in&unctions in such cases. However, 
the High Court noted that Singapore courts should not be an international busybody and 
that it was only when strong reasons were present that the courts would intervene with 
a permanent anti-suit in&unction in support of foreign international arbitrations (eg, in a 
situation where the arbitration forum did not provide for effective interim measures in 
support of arbitration).
Notes

1. Minister K Shanmugamàs Keynote Address at the Inaugural SIAC Congress 2014 on 
6 June 2014.

2. SIAC Annual Report 201$.

12 Marina Boulevard Level 28, Marina Bay Financial Centre Tower 3, 018982, Singapore
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