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Despite the recent rhetoric and negative publicity surrounding the alleged problems with 
investment treaty arbitrations, and the political backlash that followed, Asia-Paciqc states 
continue to enter into new treaties that include investor-state dispute settlement provisions 
(ISDS), and arbitration remains the preferred mechanism for resolving disputes between 
investors and states.

EZUgVTNgZT TvgATL AvHETvATEIZ AZm AVEAZ dEAZTV

In the Asia-Paciqc region, some of the notable claims include the trinity of claims being 
threatened or advanced against India arising from the 2012 Income Tax Amendment Act 
(ITAA). This piece of legislation levied a hefty retroactive capital gains tax on any overseas 
merger or ac9uisition dating back to 1G62 in which an underlying asset located in India 
was transferred.

1
Vodafone ’roup, Nokia Corp and Cairn Energy have each threatened or 

commenced investment treaty claims against India for alleged breaches of the BITs between 
India and the Netherlands, Finland and the UK respectively. Although India is not party to 
the ICSID Convention, the investors have recourse to bring claims against India under the 
UNCITRAL Arbitration Rules.

2014 also saw the PeopleXs Republic of China facing a second investment arbitration claim 
brought under ICSID.

2
 The claimant, a South Korean qrm, Ansung Housing Co Ltd (Ansung), 

commenced proceedings in respect to a 2006 investment in a development project for a golf 
country club and condominium in Sheyang-–ian, Jiangsu Province. The claim was brought 
pursuant to the China3Republic of Korea BIT. In the claim, Ansung has alleged that due to 
various alleged arbitrary and illegal actions and omissions of the Shenyang-–ian government, 
Ansung has been deprived of the use and enjoyment of its investment and its investment 
plans have been frustrated. As a result of these alleged illegal acts and omissions, Ansung 
claims that it was forced to dispose of its entire investment to a Chinese purchaser at a 
price signiqcantly lower than the amount Ansung had invested toward the project. Ansung 
claimed to have suffered losses of more than 100 million renminbi and sought an award of 
damages.

$

Interestingly, 2014 also saw at least one PRC investor launching an investment claim 
against another state. Beijing Urban Construction Investment Development (Beijing Urban) 
commenced investment arbitration proceedings against Yemen on $ December 2014. 
Beijing Urban had signed a US8114 million contract with the Yemeni civil aviation and 
meteorology authority to build an international airport in SanaXa, with work beginning in 2006. 
The project was to be completed two years later but suffered substantial delays. The basis 
on which the claim is being brought is unclear but it is believed that the claim is founded on 
the China3Yemen BIT signed in 1GG5.

mgUgWIPNgZTV gWVgFKgvg EZ TKg vgdEIZ

Besides the China and Indian cases, the rest of the region has also seen developments in 
investment treaty disputes.

In Indonesia, two separate decisions on jurisdiction were issued in a consolidated ICSID 
case involving the issue of IndonesiaXs consent to ICSID arbitration under its BITs with 
Australia and the UK. The two claimants involved are Churchill Mining PLC, a UK company, 
and its wholly-owned Australian subsidiary, Planet Mining Pty Ltd. The dispute concerned 
the validity of certain mining licences purportedly obtained by the claimants through a 
group of local companies as well as the validity of the revocation of these licenses by 
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the Indonesian authorities. ICSID arbitration proceedings were commenced against the 
Republic of Indonesia, on the basis that Indonesia had breached various obligations under 
the UK3Indonesia BIT

4
 and the Australia3Indonesia BIT.

‘
 At the jurisdictional phase of the 

proceedings, Indonesia objected to each claim on the ground that it had not consented to 
arbitrate either claim, which the ICSID tribunal rejected.

The ICSID tribunalXs dismissal of IndonesiaXs jurisdictional challenges, which permitted the 
claimants to proceed with claims for damages that potentially exceed US81 billion, has 
generated a great deal of controversy. It came to light in March 2014 that Indonesia 
commenced a review of its existing treaties that govern foreign direct investment. A 
statement from the Netherlands embassy in Jakarta on 21 March 2014 announced that 
Indonesia had decided to terminate the bilateral investment treaty between the two nations 
from 1 July 201‘.

6

While some have characterised IndonesiaXs actions as a reaction to the tribunalXs decisions 
in Churchill Mining v Indonesia and Planet Mining v Indonesia, there is a general reluctance 
to draw a clear link between the two events. For instance, it has been suggested that 
the term 7terminateX fails to ade9uately capture 7the nuanced process that Indonesia is 
going through to review its BITs by letting the old ones lapse so that new and better 
ones can be renegotiatedX.

[
 Speciqcally, it appears that the stateXs aim in its review of its 

BIT commitments was primarily to ensure that there was 7consistency between local and 
international laws and regulationsX.

5

Elsewhere in the region, the Singapore High Court in Government of the Lao People’s 
Democratic Republic v Sanum Investments Ltd ]201‘: S’HC 1‘ pronounced on the scope as 
well as justiciability of foreign BITs. This is the qrst time a Singapore court has undertaken 
such an exercise. The case concerned a dispute between Laos and Sanum Investments 
Limited (Sanum), a company incorporated in Macao. Sanum had commenced UNCITRAL 
arbitration proceedings against Laos for, among others, expropriation under article 5($) of 
the PRC3Laos BIT.

In its award on jurisdiction dated 1$ December 201$, the tribunal found that the treaty 
extended to Macao. This led Laos to seek a review by the Singapore High Court under section 
10 of the International Arbitration Act of the tribunalXs ruling on jurisdiction. Two substantive 
issues were put before the court? qrst, whether the PRC3Laos BIT applied to Macao, and 
second, if it did, whether SanumXs expropriation claims fell outside of the scope of article 
5($) of the BIT. The court ultimately held that the parties to the treaty never intended for it to 
cover Macao.

The court went further and expressed its views on article 5($) of the BIT. The crux of the 
second substantive issue centred on the meaning of the word 7involvingX under article 5($) 
of the PRC3Laos BIT. Essentially the issue turned on whether the interpretation of article 
5($) allowed for a determination as to whether there was an expropriation or whether it was 
limited to the determination of the compensation amount only. The judge endorsed the latter 
interpretation.

It would not be a stretch to say that the decision caused 9uite a stir. Just weeks after the 
High Court decision was handed down in Singapore, the government of Peru sought to 
rely on the Singapore High Court decision to annul an award on jurisdiction issued by the 
ICSID tribunal in Tza Yap Shum v Peru. Presumably, this was because the Singapore High 
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Court had expressly referred to and disagreed with the tribunalXs decision on the 9uestion of 
jurisdiction.

G
 Eventually, the ad hoc committee dismissed PeruXs application.

10

While critics of the Singapore High CourtXs decision have expressed concerns as to its 
implications and how it may project Singapore as a less attractive venue both by tribunals 
and parties themselves, who may choose to seat their arbitrations elsewhere,

11
 it does show 

that the Singapore court is not afraid to take a stand on issues of public international law. 
This can only bode well for its continued development and growth in the region.

In its decision, the Singapore High Court also commented that it  was necessary to 
understand that communist regimes at that time possessed 7a certain degree of distrust 
regarding investment or private capital and ]...: the decisions of international tribunals on 
matters over which they have no controlX.

12
 This context, according to the court, was 

signiqcant in respect to how article 5($) of the treaty had to be interpreted.

Some commentators have suggested that 7the distrust communist states may have towards 
bilateral investment treaties may be seen as being indicative of a growing sentiment that 
is not peculiar to these statesX

1$
 because these states perceive that the decision-making 

processes in investment treaty arbitration 7may not ade9uately account for public policy 
concerns and may favour the investor over the stateX.

14
 Such postulations, however, do 

not appear to be fully re/ective of current times. While the scope of disputes that could be 
subjected to arbitration in treaties with communist regimes may have been restrictive in the 
1G60s, this is not the case now.

In the last decade, communist regimes in the region 3 like China, Laos and Vietnam 3 have 
entered into treaties that demonstrate a willingness to have all types of disputes (and not 
exclusively on the 9uestion of compensation for expropriation) resolved by investment treaty 
tribunals. For instance, the China3Japan3Korea trilateral investment agreement (2012)

1‘
 

and the China3Canada BIT (2012)
16

 utilise broad wording to encompass practically any and 
all disputes arising from or by reason of the agreement.

1[
 The India3Laos BIT (2000)

15
 and 

Denmark3Laos BIT (1GG5)
1G

 also do not restrict the types of disputes that may ultimately be 
submitted to arbitration. The same may be said of the recent Vietnam3Morocco BIT (2012),-20

 which enabled the submission of any and all legal disputes to arbitration arising directly 
out of investments under the treaty. These relatively recent treaties involving communist 
regimes suggests that there is an appetite to have arbitral tribunals resolve a broader class 
of disputes, which must mean that any concerns that investment treaty arbitration for these 
states do not 7ade9uately account for public policy concernsX are tenuous at best.

EZTgvZATEIZAW EZUgVTNgZT AdvggNgZTV AZm EVmV

The new treaties signed by Asia-Paciqc states also indicate that investor3state arbitration 
remains the preferred mechanism to resolve disputes. The United Nations Conference 
on Trade and Development (UNCTAD) found that in 2014, 2[ international investment 
agreements (IIA) were concluded (14 BITs and 1$ 7other IIAsX )

21
 globally. That is one every 

other week.
22

 10 of the IIAs signed that year involved at least one state located in the 
Asia-Paciqc region.

2$
 Of those 10 treaties, six contain an ISDS provision. A full breakdown 

of the treaties is provided in the table below.

Title Type of IIA Date of 
Signature

Date of 
entry into 
force

Text publicly 
availableô

ISDS 
Provisionô

2$'10'2014
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Japan3Kazakhstan 
BIT (2014)

Bilateral 
investment 
treaty

N'A Yes Yes

Israel3Myanmar 
(2014)

Bilateral 
investment 
treaty

0‘'10'2014
N'A Yes Yes

Canada3Republic 
of Korea 
Free Trade 
Agreement 
(2014)

Other 
investment 
instrument 
agreement

22'0G'2014
N'A Yes Yes

ASEAN3India 
Services 
and 
Investment 
Agreement 
(2014)

Other 
investment 
instrument 
agreement

05'0G'2014
N'A No

Burkina 
Faso3Singapore 
BIT (2014)

Bilateral 
investment 
treaty

2['05'2014
N'A No Yes

24

C%te 
d_Ivoire3Singapore 
BIT (2014)

Bilateral 
investment 
treaty

2['05'2014
No No Yes

2‘

Japan3Mongolia 
EPA (2014)

Other 
investment 
instrument 
agreement

22'0['2014
N'A No

Australia3Japan 
EPA (2014)

Other 
investment 
instrument 
agreement

05'0['2014
N'A Yes No

26

Malaysia3Turkey 
FTA (2014)

Other 
investment 
instrument 
agreement

1['04'2014
N'A Yes No

Australia3Republic 
of Korea 
FTA (2014)

Other 
investment 
instrument 
agreement

05'04'2014
N'A Yes Yes

Investors commenced 42 known ISDS cases pursuant to IIAs in 2014 globally.
2[

 This is 
lower than the number in 201$, which saw ‘G new cases. Of the 42 known ISDS cases 
commenced in 2014, two claims were commenced against India,

25
 one against China

2G
 

and Indonesia
$0

each.
$1

In 201$, two claims were commenced against India,
$2

 one against 
Pakistan

$$
and Vietnam

$4
 each.

$‘

Interestingly, in 2014 at least two of the 42 new claims commenced were brought by 
investors whose home state is located in the Asia-Paciqc region 3 China and Republic of 

Investment Arbitration in Asia Explore on dAv

https://globalarbitrationreview.com/review/the-asia-pacific-arbitration-review/2016/article/investment-arbitration-in-asia?utm_source=GAR&utm_medium=pdf&utm_campaign=The+Asia-Pacific+Arbitration+Review+2016


RETURN TO OIZTgZTV  RETURN TO VYNNAvL

Korea.
$6

 There were no publically reported claims qled by investors whose home state is 
located in the Asia-Paciqc region in 201$.

No hard conclusions may be drawn from the above statistics 7]a:s most IIAs allow for fully 
conqdential arbitrationX

$[
 and the actual number of cases may be higher.

$5
 At most, it can 

be observed that investment treaty arbitration continues to feature in the Asia-Paciqc region. 
The fact that investors from the Republic of Korea and China utilised ISDS in 2014 is a 
testament of its legitimacy and attraction. It may be the start of several more to come in 
this region.

$G

TKg TvAZV-PAOE(EO PAvTZgvVKEP AdvggNgZT )TPPA– f WIIJEZd AKgAm

A hint as to how Asia-Paciqc investment treaty arbitration and foreign investment will look 
in the future may be found in the TPPA. The TPPA is a multilateral free-trade agreement 
currently being negotiated by an array of economies in the Asia-Paciqc region, North America 
and South America.

40
The TPPA is estimated to potentially account for approximately $G 

per cent of the worldXs ’DP.
41

 It will impact all aspects of commerce and trade between 
these regional economies and, once in force, will arguably pave the way for a new generation 
of legal experts with plentitude of skills. The TPPA has its supporters and critics 3 from 
pundits, politicians and interest groups 3 and has been subject to signiqcant media coverage 
and controversial leaks. The role ISDS plays in the TPPA in this regard will be signiqcant for 
businesses and the arbitral community alike.

The receptiveness towards ISDS is not necessarily homo genous across each state party. 
Australia is currently facing a claim by Philip Morris Asia Limited (a Hong Kong entity ac9uired 
by Philip Morris Australia) pursuant to the Hong Kong3Australia BIT under the auspices of 
the 2010 UNCITRAL Arbitration Rules. The case arose from the enactment of the Tobacco 
Plain Packaging Act 2011 (Cth) which re9uired all tobacco products to use plain packaging 
in Australia. Philip Morris maintains that the measure has led to the depreciation of the value 
of its intellectual property rights.

42
 One author believes that the ongoing dispute has placed 

the future of ISDS for Australia in 9uestion.
4$

Irrespective of the reaction towards the ongoing dispute, there is no clear indication that 
ISDS under the TPPA is off the table insofar as Australia is concerned. In fact, according to 
the o#cial government website, ISDS still has a role to play.

44

In the US, Senator Elizabeth Warren wrote a qerce article for The Washington Post criticising 
the inclusion of an ISDS provision in the TPPA. She noted that 7]a:greeing to ISDS in this 
enormous new treaty would tilt the playing qeld in the United States further in favor of 
big multinational corporations. Worse, it would undermine US sovereignty.X

4‘
 A group of 

Democrats also submitted an anti-ISDS Bill in the House of Representatives in February 201‘ 
calling for the prohibition of any ISDS provision in any free trade agreement or investment 
treaty.

46
 The incumbent administration, however, has recanted by 9uelling misconceived 

notions of ISDS provisions.
4[

Senator WarrenXs article has led politicians overseas to challenge the inclusion of an ISDS 
provision in the TPPA. At the time of writing, Mr Fletcher Tabuteau, New Zealand First 
Spokesperson for Commerce and Trade, introduced the 7Fighting Foreign Corporate Control 
BillX which seeks to similarly prohibit the government from signing any treaty that would give 
7foreign corporates the right to seek compensation if they believe our ]New Zealand: laws 
affect their business.X

45
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While there is much political rhetoric against the inclusion of an ISDS provision, the legal 
implications of a potential 7carve-outX for opposing states are less considered. Professor 
Mark Feldman argues that in the event a state party refuses to assent to the ISDS 
provision under the TPPA, it could create issues in respect of provisions 7of any joint 
interpretation mechanisms provision that may be included within ]the TPPA:X.

4G
 This 

mechanism essentially permits a tribunal to re9uest a joint interpretation by the contracting 
parties to the treaty of a particular provision which is binding. Should a state party not 
consent to the ISDS provision then it may 7undermine ]...: the proper operation of joint 
interpretation mechanisms contained within the treatyX.

For instance, it is unclear whether a state party 7would have authority to participate in the 
joint interpretation of provisions contained within the dispute settlement section of a TPP]A: 
investment chapter.X It is likely that such authority would be challenged on the ground that the 
state party in 9uestion would be interpreting provisions to which it has not agreed to. Also, 
it is unclear whether the tribunal would have authority to re9uest for a joint interpretation 
when that provision has not been agreed by all contracting parties. Professor Feldman 
recommends that these issues (and others) should be dealt with through careful drafting by 
the contracting parties in the event one state party refuses to assent to the ISDS provision.

While a draft text is not o#cially available, a working draft of the 20 January 201‘ Investment 
Chapter for the TPPA has been released

‘0
 (201‘ TPPA Draft), which shows that ISDS is 

included. That said, this is by no means representative of the qnal version and it remains to 
be seen whether an ISDS provision will feature in the TPPA and, if so, in what form and shape.

Some notable features of  the ISDS provision under the 201‘ TPPA Draft  are worth 
highlighting. First, for the moment the 201‘ TPPA Draft indicates that ISDS does not apply 
to Australia.

‘1
 Second, should a disputing party re9uest, the 201‘ TPPA Draft re9uires the 

arbitral tribunal to transmit its proposed decision or award on liability to the disputing parties 
for commentary. The parties will have 60 days to provide their comments which the tribunal 
shall consider and issue its decision or award not later than 4‘ days after the expiration of 
the 60 days.

‘2
 Third, the 201‘ TPPA Draft leaves open the possibility of the creation of an 

appellate body to review awards rendered by investor-state dispute settlement tribunals.
‘$

 
Fourth, the Draft permits the respondent state to re9uest, within 4‘ days after the tribunal 
is constituted, the tribunal to decide any objection (relating to jurisdiction, competence or 
otherwise) on an expedited basis.

‘4
 Presumably, this is based on article 25(‘) of the 2004 US 

Model BIT which also provides for preliminary objections to be resolved through an expedited 
procedure. This provision is retained in the most recent 2012 US Model BIT. To avoid a 
frivolous use of this mechanism, the tribunal may award the winning party reasonable costs 
and attorneyXs fees in submitting or opposing the objection.

The 201‘ TPPA Draft suggests that as of January 201‘ the Contracting Parties (save for 
Australia) support the inclusion of an ISDS provision under the TPPA. This may very well 
change, but at the time of writing, there is every expectation that ISDS will be included and 
play a role in the Asia-Paciqc region.

OIZOWYVEIZ

The new treaties signed by Asia-Paciqc states outlined above and the likely inclusion of an 
ISDS provision in the TPPA suggest that investor-state arbitration is here to stay. This is 
compounded by the continued use of investor3state arbitration against Asia-Paciqc states 
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and by claimants from Asia-Paciqc states. The TPPA will be instrumental in shaping the next 
generation of arbitration practitioners and should be closely studied and criti9ued.
Notes
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-trans-paciqc-partnership'201‘'02'2‘'ec[[0‘a2-bd1e-11e4-b2[4-e‘20Ga$bcGaG”
story.html.

46. 7Protecting AmericaXs Sovereignty ActX. H.R.G6[.IH. 114th Congress, 1st Session. 
www.gpo.gov'fdsys'pkg'BILLS-114hrG6[ih'pdf'BILLS-114hrG6[ih.pdf.

4[. Jeffrey Zients. 7Investor-State Dispute Settlement (ISDS) •uestions and AnswersX. 
The White House Blog. 26 February 201‘? 7The reality is that ISDS does not and 
cannot re9uire countries to change any law or regulation. Looking more broadly, 
TPP will result in higher levels of labor and environmental protections in most 
TPP countries than they have today. If TPP is passed by Congress, it will also 
create strong, enforceable new labor protections that would allow the United States 
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to  take action 3 on its  own,  or  on the basis  of  a  petition from labor  unions 
or other interested parties 3 against TPP]A: governments that donXt honor their 
labor commitments. The same is true for enforcing environmental commitments.X-
https?''www.whitehouse.gov'blog'201‘'02'26'investor-state-dispute-set
tlement-isds-9uestions-and-answers.

45. New Zealand First Party. 7NZ First Fighting TPPA with New BillX, Scoop, 1G March 201‘. 
www.scoop.co.nz'stories'PA1‘0$'S00$00'nz-qrst-qghting-tppa-with-new-bill.
htm.

4G. Mark  Feldman.  7Joint  Interpretations,  a  TPP  Investment  Chapter, 
and  Australia.X  Kluwer  Arbitration  Blog,  1‘  August  201$, 
http?''kluwerarbitrationblog.com'blog'201$'05'1‘'joint-interpretations-a-tp
p-investment-chapter-and-australia'.

‘0. Trans-Paciqc  Partnership  Agreement  (TPP)  3  Investment  chapter 
3  version  20  January  201‘.  Transnational  Dispute  Management. 
www.transnational-dispute-management.com'legal-and-regulatory-detail.aspôke
y;1$G1$.

‘1. Ibid, Note 2G.

‘2. Ibid, section B, article II.22(G).

‘$. Ibid, section B, article II.22(10)? 710. In the event that an appellate mechanism 
for reviewing awards rendered by investor3state dispute settlement tribunals is 
developed in the future under other institutional arrangements, the Parties shall 
consider whether awards rendered under Article II.25 should be subject to that 
appellate mechanism. The Parties shall strive to ensure that any such appellate 
mechanism they consider adopting provides for transparency of proceedings similar 
to the transparency provisions established in Article II.2$.X

‘4. Ibid, article II.22(‘)? 7In the event that the respondent so re9uests within 4‘ days after 
the tribunal is constituted, the tribunal shall decide on an expedited basis an objection 
under paragraph 4 or any objection that the dispute is not within the tribunalXs 
competence, including an objection that the dispute is not within the tribunalXs 
jurisdiction. The tribunal shall suspend any proceedings on the merits and issue a 
decision or award on the objection(s), stating the grounds therefor, no later than 1‘0 
days after the date of the re9uest. However, if a disputing party re9uests a hearing, the 
tribunal may take an additional $0 days to issue the decision or award. Regardless of 
whether a hearing is re9uested, a tribunal may, on a showing of extraordinary cause, 
delay issuing its decision or award by an additional brief period, which may not exceed 
$0 days.X
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With the Hong Kong International Arbitration Centre (HKIAC) winning ’ARXs innovation award 
of 2014,

1
 Asia is emerging as a pioneer iof innovation in international arbitration. This 

chapter examines innovative arbitration practices introduced by various arbitral seats and 
institutions in Asia and discusses how AsiaXs forward-thinking mindset has placed it at the 
forefront of international arbitration best practice.

FKL EZZIUATg AZm KIF mEm ET KAPPgZQ

The qrst 9uestion is why does it matter to be innovativeô Leading business publication 
Entrepreneur has a direct answer as follows?

Innovators push the boundaries of the known world. TheyXre change agents 
who are relentless in making things happen and bringing ideas to execution. 
In many ways, innovation is key to your success no matter what your business 
is. The minute you stop innovating is the minute you become mediocre.

2

In the business world, companies have to be innovative to meet the evolving needs of their 
clients. Similarly, arbitration practices need to be evolved, with innovative ideas to address 
any gaps in the business market and any problems faced by commercial parties.

To this end, leading arbitral seats in Asia, such as Hong Kong and Singapore, have been the 
key driving forces for innovative practices in the region. With world-class legal infrastructures 
and judicial systems, the government and arbitration community in these jurisdictions have 
taken innovative steps to further reqne their arbitration framework and to push international 
arbitration practices to a new level.

The background to this is the impressive growth in the number and size of disputes that are 
being referred to the leading arbitration centres in Asia. Over the past few years, the total 
number of arbitration cases handled by arbitral institutions in Hong Kong and China together 
has exceeded that of their Western counterparts.

$
 The growth has also attracted leading 

international arbitral bodies to make arrangements to facilitate their dispute resolution 
services in Asia. For example, the International Chamber of Commerce (ICC) opened its qrst 
overseas secretariat o#ce in Hong Kong in November 2005. More recently the Permanent 
Court of Arbitration (PCA) entered into a host country agreement with China to provide a 
legal framework for PCA-administered proceedings in Hong Kong.

4

The growing caseload in Asia brings more legal talent into the region and fosters a culture 
of innovation to keep Asia at the leading edge of thinking in international arbitration. 
This thinking has driven many arbitral seats and bodies in the region to innovate and to 
customise their arbitration offerings for their users. Leading arbitral institutions in Asia have 
ignited waves of innovative activity and are the trendsetters in pushing forward arbitration 
revolutions. Most arbitral institutions in Asia are relatively new and young entrants in 
arbitration. In many instances, this also means that these institutions are less bureaucratic 
and can operate at a higher level of e#ciency. This enables these institutions to respond 
swiftly to any need for improvement and can take 9uick actions to perfect their arbitration 
systems in a creative manner. As a result, Asia is transitioning from a 7followerX, emulating 
traditional arbitral jurisdictions, to a 7moverX that develops innovative arbitration practices to 
shape the future of arbitration.

‘

EZZIUATEUg AvHETvATEIZ vYWgV

Innovation in Asia Explore on dAv

https://globalarbitrationreview.com/review/the-asia-pacific-arbitration-review/2016/article/innovation-in-asia?utm_source=GAR&utm_medium=pdf&utm_campaign=The+Asia-Pacific+Arbitration+Review+2016


RETURN TO OIZTgZTV  RETURN TO VYNNAvL

The last several years have seen innovative procedures introduced by major arbitral 
institutions in the region with a view to promoting diversity of institutional choices for users 
of arbitration.

For example, HKIAC has consolidated best arbitration practices into its latest set of rules 
3 201$ HKIAC Administered Arbitration Rules (HKIAC Rules). Recognised by GAR as one 
of the best developments in 201$,

6
 the HKIAC Rules create a sophisticated system which 

offers parties the following innovative tools to enhance cost-effectiveness and e#ciency of 
arbitration.

Choice Of Method To Remunerate Arbitral Tribunal7

HKIAC is the qrst institution to offer parties a choice to pay the arbitral tribunal based on 
the amount in dispute or hourly rates. If parties choose the latter, the arbitratorXs rate must 
not exceed a fee cap

5
 unless the parties agree or HKIAC determines otherwise. This choice 

allows the parties to select the most economical way to pay the tribunal. For example, if a 
party claims a signiqcant amount in a straightforward dispute, the parties can opt for an 
hourly arrangement to save costs. E9ually, if the amount in dispute is small but the dispute 
involves complex factual and legal issues which would take the tribunal a long time to decide, 
it would make sense for the parties choose to pay the tribunal based on the sum in dispute. 
The uni9ueness of this mechanism has earned HKIAC a GAR nomination for best innovation 
of 201$.

G

Standard Terms Of Appointment10

All arbitrators appointed under the HKIAC Rules must use the standard terms of appointment 
(subject to any variations through party agreement or by HKIAC). The uniformity created by 
these standard terms will lead to a transparent and e#cient appointment process. HKIAC 
is the only institution that has introduced such terms. Parties to arbitrations under other 
institution rules will have to negotiate speciqc terms and conditions with their arbitrators 3 
a process that often results in dissatisfaction.

Multi-party And Multi-contract Provisions11

The HKIAC Rules contain comprehensive and far-reaching provisions to maximise the ability 
of HKIAC and arbitral tribunals to manage complex disputes involving multiple parties or 
multiple contracts. In this regard, the HKIAC Rules are the qrst set of rules that offer a 
complete system to deal with complex arbitrations by joinder, consolidation and single 
arbitration under multiple contracts in the Asia-Paciqc region.

12
 The joinder provision allows 

an existing or additional party to submit a re9uest for joinder at any stage of the arbitration. 
The consolidation provision empowers HKIAC to consolidate several arbitrations if they 
involve a common 9uestion of law or fact, claims arising out of the same transaction or a 
series of transactions, and compatible arbitration agreements. An innovative feature is that 
the HKIAC consolidation provisions cover situations where the parties to each arbitration 
are different. This is particularly useful for qnance, construction, insurance'reinsurance, 
M&A and supply train disputes where the relevant contracts often involve different parties. 
Alternatively, under the HKIAC Rules a party may commence a single arbitration under 
multiple contracts from the outset to avoid seeking consolidation later.

These trend-setting provisions have prompted many other institutions in the region to 
include similar provisions in their rules. Both the 2014 version of the Japan Commercial 
Arbitration Association (JCAA) Commercial Arbitration Rules and the 201‘ version of the 
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China International Economic and Trade Arbitration Commission (CIETAC) Arbitration Rules 
now include a suite of provisions regarding joinder, consolidation and single arbitration under 
multiple contracts. CIETACXs Hong Kong Arbitration Center now also offers parties a choice 
to determine the arbitral tribunalXs fees based on either the amount in dispute or hourly rates.

In Kuala Lumpur, the Kuala Lumpur Regional Centre for Arbitration (KLRCA) has developed an 
innovative set of rules tailored for disputes arising from commercial transactions based on 
Islamic principles of shariah.

1$
 Known as the i-Arbitration Rules, the rules are largely based 

on the UNCITRAL Arbitration Rules with some modiqcations. The most notable modiqcation 
is the addition of a provision to refer shariah issues to a shariah advisory council or a shariah 
expert. This is a useful innovation to meet the speciqc need of Islamic qnance parties and is 
a helpful contribution to the arbitration options in Asia. The introduction of the i-Arbitration 
Rules won KLRCA the GAR innovation award of 2012.

mgVEdZATEIZ I( dIUgvZEZd WAF I( TKg AvHETvATEIZ AdvggNgZT

A revolutionary development in international arbitration last year was the introduction of 
HKIACXs new model clauses, which for the qrst time have included a provision to prompt 
parties to designate an appropriate law to govern their arbitration agreement.

14

The law of the arbitration agreement generally  deals with the formation,  existence, 
scope, validity, interpretation and enforceability of the arbitration agreement. This is to be 
distinguished from the law of the substantive contract and the law of the seat. The former 
determines the substantive dispute and the latter governs the procedural conduct of the 
arbitration. In practice, parties often fail to recognise the importance of the law of the 
arbitration agreement and do not specify the law in their contracts. This creates uncertainty 
as to which law will apply to the arbitration agreement, especially where the law of the 
contract and the law of the seat are not the same.

The uncertainty is manifested by inconsistent court decisions from different jurisdictions 
as to what law should govern the arbitration clause where there is no express choice. The 
English courts will engage in a three-stage in9uiry to apply the law that has the closest and 
most real connection with the arbitration agreement, absent an express or implied choice.-1‘

 In Sulamörica v Enesa Engenharia,
16

 the English Court of Appeal created a rebuttable 
presumption that the law of the substantive contract will apply in this situation.

The Hong Kong courts have adopted a similar approach emphasising the need to examine 
the particular terms of the arbitration agreement and the surrounding circumstances. In 
Ol&ckner v Advance Technology,

1[
 the Hong Kong Court of First Instance (CFI) concluded 

that the law of the substantive contract was intended to govern the arbitration agreement.

However, a different approach has been taken by the Singapore and Indian courts. In FirstLink 
v GT Payment,

15
 the Singapore High Court held that, by default, the arbitration agreement 

would be governed by the law of the seat, rejecting the presumption that parties would 
want the same law to govern their performance of the contract and the resolution of their 
disputes. Similarly the Indian Supreme Court has held that the law of the seat would apply 
to an arbitration clause with an unclear choice of governing law.

1G

’iven the lack of international consistency, HKIAC updated its model clauses in August 2014 
to include a choice-of-law provision. Such a provision can prevent disputes concerning which 
law should govern the arbitration agreement. Many law qrms have now advised their clients 
to include the suggested provision in their contracts.
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The HKIAC model clause is also a useful addition to China or India-related contracts. Since 
Chinese law does not recognise ad hoc arbitration, parties to China-related transactions 
can adopt HKIACXs model clause and choose a different law to govern their arbitration 
agreement. This can avoid any adverse impact of Chinese law that would potentially render 
the agreement invalid. For India-related contracts, the use of HKIACXs model clauses can 
avoid the risk of any interference of the Indian courts to determine the law of the arbitration 
agreement.

This innovative provision of the HKIAC model clauses has received worldwide recognition 
and has led to HKIAC winning the ’AR award for 7innovation by an individual or organisation 
in 2014X.

20

YVg I( TvEHYZAW VgOvgTAvEgV

As international arbitration cases have generally grown more complex, there is a clear 
demand for tribunal secretaries to manage administrative tasks in arbitration, allowing the 
arbitral tribunal to focus on deciding the merits of the dispute. The trend is re/ected in the 
results of a 2012 ICCA survey which indicated an overwhelming G‘ per cent approval of the 
use of tribunal secretaries.

21
 However there are also concerns of such a secretary going 

beyond his or her mandate and improperly in/uencing the tribunalXs decisions. The concerns 
are highlighted in the recent Yukos v Russia case, where Russia has sought to challenge 
the award based on, among other things, an allegation that the tribunal secretary played in 
excessive role in the tribunalXs decision-making process.

Two arbitral institutions in Asia have 9uickly responded to the trend of using tribunal 
secretaries and the associated concerns by introducing measures to regulate the role of 
these secretaries.

HKIAC is the qrst institution to address the use of tribunal secretaries in the Asia-Paciqc 
region. On 1 June 2014, HKIAC issued the ’uidelines on the Use of a Secretary to the 
Arbitral Tribunal (the ’uidelines),

22
 providing detailed provisions regarding the appointment, 

removal, remuneration and duties of tribunal secretaries. To address the controversy 
surrounding the role of tribunal secretaries, the ’uidelines deqne the tasks that can be 
performed by a secretary in a comprehensive manner while allowing the parties to agree or 
the tribunal to direct otherwise. The ’uidelines have also established a system to determine 
the fees and expenses of a tribunal secretary. The ’uidelines can be used by parties in 
arbitrations administered by HKIAC under any version of the HKIAC Administered Arbitration 
Rules or the UNCITRAL Arbitration Rules or any other cases after consultation with HKIAC.

In addition to the ’uidelines, HKIAC has also introduced a tribunal secretary service giving 
tribunals the opportunity to appoint a member of the HKIAC Secretariat as secretary.

2$
 

This service allows the HKIAC Secretariat to save time and costs for parties, to provide 
useful insights into the HKIAC arbitral procedures, and to assist the tribunal in managing the 
arbitral process more e#ciently. HKIAC has recently provided such service to an emergency 
arbitrator who was appointed to decide an application for emergency relief arising out of 
a US81.G billion M&A dispute. With the assistance of an HKIAC Secretariat member, the 
emergency arbitrator rendered an emergency award within just a few days after the hearing. 
HKIAC is the only institution that has provided a tribunal secretary service in the region. This 
innovation contributes to HKIACXs winning of the GAR award for best innovation of 2014.

24

Eight months after HKIAC introduced the ’uidelines, the Singapore International Arbitration 
Centre  (SIAC)  issued  a  brief  Practice  Note  on  the  Appointment  of  Administrative 
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Secretaries (the Practice Note).
2‘

 The Practice Note applies to all secretaries appointed in 
SIAC-administered cases on or after 2 February 201‘. In an effort to control arbitration costs, 
the Practice Note provides for different methods to remunerate a tribunal secretary for cases 
below and above S81‘ million (approximately US811 million). For cases where the amount 
in dispute is below S81‘ million, the parties will not bear any fees of a secretary. However, 
where the amount in dispute is S81‘ million or above, the parties may be asked to pay the 
fee of the secretary. Such fee shall not exceed S82‘0 (approximately US8150) per hour.

26

VPgOEAWEVT AvHETvATEIZ VOKgNgV

Concomitant with AsiaXs fast-paced economic and technological developments, arbitration 
in Asia has evolved as a viable forum for resolving highly specialist and technical disputes. 
Several arbitration schemes have been created in Asia to deal with technically complex 
disputes arising in specialist areas such as aviation and payment of land premium.

In response to the increasing need for institutional arbitration of aviation disputes in China, 
in August 2014 the International Air Transport Association (IATA), the China Air Transport 
Association (CATA) and the Shanghai International Arbitration Center (SHIAC) established 
the worldXs qrst body to provide aviation arbitration services 3 the Shanghai International 
Aviation Court of Arbitration (SHIACA).

Aviation disputes are commonly dealt with by ad hoc arbitration under the IATA Rules. This 
presents an issue for aviation disputes in China, because Chinese law does not recognise ad 
hoc arbitration and re9uires the designation of an arbitral institution to administer arbitration 
disputes. SHIACA was created to fulql this re9uirement and to provide an onshore forum 
for contractual aviation disputes, which cover those in relation to procurement, sales and 
qnancial leasing of aircrafts, as well as air transport, insurance, fuel supply and ground 
service.

2[
 This is a noteworthy innovation which creates an unprecedented specialist 

arbitration system supported by a list of aviation arbitrators.
25

Another novel arbitration scheme in Asia is the Pilot Scheme for Arbitration on Land 
Premium, announced by the Hong Kong government in 2014. The Scheme provides an 
arbitration procedure for disputes between the government and land developers in relation 
to land premium payable for lease modiqcation or land exchange applications. The Scheme 
has begun to run for an initial period of two years since October 2014 and will be subject to 
further qne-tuning.

2G

An arbitration under the Scheme can be triggered upon proposal by either the government 
or the developer after they have failed to agree on the relevant land premium amount. A 
three-member tribunal comprising an experienced legal professional and two surveyors 
will be appointed to decide the dispute. HKIAC acts as the appointing authority to appoint 
arbitrators if there is any failure to appoint by the parties. The developer has to pay 1‘ per 
cent of the premium last assessed by the government as security to deter the developer 
from abandoning the arbitration. To ensure that the assessed value does not become out 
of date, in straightforward documents-only proceedings, the tribunal is expected to issue an 
award approximately 10 weeks after it is constituted.

$0

The Scheme is the qrst of its kind and demonstrates the creative use of arbitration for land 
premium disputes between a government and private developers.
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Med-arb or arb-med (collectively, med-arb) is a dispute resolution mechanism that combines 
mediation and arbitration into a single process. This practice typically involves the same 
person acting both as mediator to facilitate settlement and as an arbitrator to render a qnal 
and binding award.

Various forms of med-arb have long been practised in Asia, because many Asian jurisdictions 
have a strong preference for mediation as part of their legal tradition. As a result, many Asian 
arbitral institutions have incorporated med-arb procedures into their rules.

$1
 While med-arb 

is perceived by some as an effective means of dispute resolution, it is not without pitfalls. 
The common criticism appears to focus on the ability of the arbitral tribunal to perform the 
dual role of arbitrator and mediator in a fair and impartial manner.

The criticism was manifested in the CFIXs decision in Gao Kaiyan v Oeeneye.
$2

In that case, 
the court was asked to decide an application to refuse enforcement of a mainland Chinese 
award issued under an arb-med procedure. Reyes J of the CFI had serious reservations 
regarding the conduct of the arb-med process which took place over dinner at the –iXan 
Shangri-La Hotel without the presence of the parties and all members of the arbitral tribunal. 
The Court of Appeal disagreed and found that the arb-med procedure did not cause su#cient 
concerns of bias having given due weight to the arb-med practice in China. Although the 
award was ultimately not refused enforcement in Hong Kong, the case shows that the Hong 
Kong courts will scrutinise med-arb procedures vigorously.

$$

To address the concerns about med-arb, many arbitral institutions in the region have 
introduced innovative measures to regulate the practice. The 201‘ CIETAC Rules allow 
CIETAC to mediate with the partiesX consent in circumstances where the parties are not 
comfortable with mediation being conducted by the arbitral tribunal.

$4
 The China (Shanghai) 

Pilot Free Trade Zone Arbitration Rules have introduced a pre-tribunal mediation procedure. 
Under the procedure, the Chairman of SHIAC will appoint a mediator within three days of the 
partiesX re9uest and the mediator will not act as arbitrator in the subse9uent proceedings 
unless the parties agree otherwise.

$‘
 In Singapore, SIAC and the Singapore International 

Mediation Centre (SIMC) have launched an arb-med-arb procedure, which contemplates 
the constitution of an arbitral tribunal under the SIAC or UNCITRAL Rules, followed by a 
mediation under the SIMC Mediation Rules which is to be completed within eight weeks. The 
tribunal will decide any unresolved dispute or record any settlement in the form of a consent 
award depending on the outcome of the mediation.

$6
 A similar procedure also exists under 

the 201‘ Beijing Arbitration Commission (BAC) Arbitration Rules.
$[

(YTYvg TvgZmV

While AsiaXs desire to innovate continues, more needs to be done to maintain a consistent 
pattern of excellence in arbitration practices in the region. For example, uniform application 
of the UNCITRAL Model Law remains a work in progress in Asia. The divergence between 
the Hong Kong and Singapore courts in relation to the enforcement of qve SIAC awards 
in Astro v Lippo

$5
 is a recent example in this regard. The Hong Kong Court of First 

Instance enforced the awards despite the Singapore Court of AppealXs decision to refuse 
enforcement. A key area of difference between the two courts was whether a party could 
raise a jurisdictional objection at the enforcement stage if it failed to do so in the arbitration. 
The Singapore court found that a party was entitled to object to the tribunalXs jurisdiction 
before an enforcement court under the UNCITRAL Model Law, while the Hong Kong court 
took issue with a party keeping a jurisdictional objection in reserve to be deployed in the 
enforcement court depending on the outcome of the arbitration.
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Notwithstanding the necessary steps to further improvement in Asian arbitration, many 
jurisdictions in the region have made continuous efforts to introduce best innovations in 
policing and enhancing global arbitration standards. Through these innovations, coupled 
with AsiaXs growing economic power and industry expertise, the arbitration community in 
the region is on track to build Asia as an arbitration haven to provide relevant practices 
and expertise that are unmatched in any other region in the world. These innovative 
developments suggest a trend among arbitral institutions in Asia to lead the development of 
international arbitration practice. The result is that, in the words of Australian arbitrator Doug 
Jones AO, 7Asia as a whole is ahead of the game.X

$G
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In 2014 the management and strategies of several large publicly listed qrms were the subject 
of high-proqle public debates between activist shareholders and the qrmsX managers. For 
example, in September 2014, Starboard Value, a US-based hedge fund, publicly criticised the 
management of Yahoo* and suggested that it explore a merger with AOL. A month later, Third 
Point, a US investment fund, stepped up its criticism of Dow ChemicalXs performance and 
strategy. In Japan, Sony resisted calls from Third Point to spin off parts of its operations, 
until Third Point sold its stake in Sony.

These public debates have taken place against a backdrop of increased shareholder 
activism. In total, The Economist estimates that since 200G, 1‘ per cent of the members 
of the S&P‘00 have come under 7attackX from activist shareholders.

1

The adversarial stance adopted by many activist investors has has caused more attention to 
be paid to the beneqts and value associated with corporate control and how the beneqts of 
that control are split between owners and managers. In modern qnance a distinction is drawn 
between 7ownershipX and 7controlX. Ownership refers to the proportionate right to a share of 
the net assets held by a company and the income generated by those assets. Control, on 
the other hand, refers to the ability to direct the companyXs operational, strategic and capital 
allocation decisions.

For many assets, ownership confers control+ ownership of a car grants the owner control 
over how that car is used. However,  in corporate contexts the relationship between 
ownership and control is often less clear.

At one end of the spectrum, a family business might be 100 per cent owned and managed by 
a single founder or family. In this case the family both owns and controls the company. Such 
tightly held, family-orientated ownership structures are a common characteristic of Asian 
corporations. In certain cases, a family might achieve control of a company, or a group of 
companies, through a complex structure of stock pyramids and cross holdings. They might 
also enjoy voting rights disproportionate to their rights over the corporationXs cash /ows.

On the other hand, in the US and Europe, large companies are typically publicly listed and their 
ownership is dispersed across a large number of shareholders, each of whom may only own 
a small fraction of the companyXs e9uity. The management of these companies is delegated 
to a team of managers who do not own a signiqcant part of the companyXs e9uity and may, 
or may not, have contracts to align their interests with those of the companyXs shareholders. 
Although, as activist hedge funds have shown, it is possible to wield considerable in/uence 
over a companyXs strategy even in the absence of a controlling stake, giving rise to a degree 
of de facto control over the entity.

Between these two poles lie a diverse range of ownership-control structures. In some cases, 
a degree of control might also be held by third parties. For example, debt covenants can 
restrict the set of actions available to the company and its management in respect of, inter 
alia, the payment of dividends, the assumption of additional debt, or the disposal of major 
capital items. These covenants transfer some elements of corporate control to debt, rather 
than e9uity, investors (or their agents, the management).

A complete taxonomy and discussion of the many ways in which control may be distributed 
among different classes of investors and stakeholders, who may in certain circumstances 
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include suppliers or customers, is too vast to cover in this paper. In the interests of simplicity, 
this paper assumes that the controlling investor holds a majority of the companyXs e9uity 
and voting rights and is able to exercise full control over the actions of the companyXs 
management.

TKg UAWYg I( OIZTvIW

The value of a commercial asset is a function of the amount, timing and risks of the cash 
/ows that it is expected to generate. In theory, the value of control should be no different 
3 to be valuable, control must allow its beneqciary to? (i) earn additional cash /ows+ (ii) 
bring forward the realisation of expected positive cash /ows+ (iii) push out the realisation 
of expected negative cash /ows+ or (iv) reduce the risks associated with the expected cash 
/ows.

In practice, there are many ways in which an investor might realise value from control. These 
fall into two broad categories. First, control allows the investor to organise the affairs of the 
company in ways that maximise the value of the company to the beneqt of all shareholders. 
These general beneqts of control might arise from steps taken to?

á improve the companyXs proqt margin+

á increase the e#ciency with which the company uses its assets+

á reduce the companyXs debt interest rate+

á optimise the capital structure of the company+ or

á reduce the companyXs tax burden.

Within the DuPont framework, each of these actions would increase the return on the 
companyXs e9uity and, in theory, its share price.

2
 In each case, if these strategies are 

successful they will increase the value of all of the companyXs e9uity, beneqting not just 
the controlling investor, but also any non-controlling investors. As observed in the Financial 
Times?

$

Companies that are doing poorly are the ones that tend to get targeted ]by 
activist hedge funds:. A well thought out business plan for a company that 
has become somewhat entrenched in its thinking can result in all shareholders 
over time becoming substantially enriched.

However, not all of the beneqts of control are necessarily shared, or shared proportionally, 
across all e9uity investors.

Control might also allow an investor to generate private beneqts, possibly at the expense 
of non-controlling investors. For example, the controlling investor might set the companyXs 
dividend policy to suit its cash /ow needs rather than those of other investors. Alternatively, 
the controlling investor might seek to extract value from the company at the expense of 
non-controlling investors through 7self-dealingX, which might include actions such as?

á withdrawing assets from the company at below market value+

á inducing the company to enter non-armXs-length contracts with parties related to the 
controlling investor+ and

á
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restructuring the companyXs ownership rights to further reduce the in/uence of, or 
7s9ueeze outX, non-controlling investors.

Even if the controlling investor does not engage in self-dealing, it enjoys (implicitly valuable) 
protection from the potential self-dealing activities of other investors.

The extent to which a controlling investor can use these, or other, strategies to realise value 
from its control is dependent on the speciqc characteristics of the controlling investor, the 
asset and its management team.

The availability of general beneqts depends to a large degree on the 9uality of the companyXs 
current operations and incumbent management. If the company in 9uestion is already 
well managed, uses its assets wisely and invests optimally then the additional general 
beneqts that can be generated through control may be relatively small, in the absence of 
improvements in the e#ciency of the companyXs capital structure.

Alternatively, if the company has poor management, or is failing to keep up with its 
competitors, a controlling investor may be able to generate additional value by having 
the company invest in new projects or undertake cost-cutting programmes to improve its 
margins. In this case, the value of control will be a function of the expected additional 
cash /ows and the ease with which the controlling investor can implement the necessary 
changes.

The industry in which the target company operates likely affects both general and private 
beneqts of control. It stands to reason that the potential beneqts of management change 
would be greatest in industries where a companyXs performance is particularly sensitive 
to the strategic actions of management. Dyck and Zinglaes (2004)

4
 found that more 

competitive, lower margin industries are associated with lower private beneqts, because 
companies operating in those industries are less likely to survive the ine#ciencies introduced 
by self-dealing.

In many jurisdictions non-controlling investors enjoy some statutory protection from 
self-dealing. For example, in Singapore, shareholders are protected by well speciqed 
accounting standards and disclosure re9uirements that make it easier for the non-controlling 
investor to verify the income earned by the controlling investors and identify instances of 
self-dealing. Shareholders can also seek remedies from the courts if they feel that their 
interests have been unfairly prejudiced by the actions of the company.

Additional protections might also be enshrined in the companyXs articles of association or 
shareholdersX agreement as super-majority clauses+ veto rights or buyout rights.

These protections reduce the controlling investorXs ability to generate private gains at 
the expense of the non-controlling investors, reducing the value of control. Variations 
in the protections granted to non-controlling investors, and the enforcement of those 
protections, suggest that the value of control should vary between jurisdictions+ lower 
values of control should, in theory, be observed in jurisdictions that grant non-controlling 
investors extensive protections, as compared to jurisdictions with fewer protections for 
non-controlling investors.

Empirical research bears out this prediction. Both Dyck and Zinglaes (2004) and Nenova 
(200$)

‘
 found that the premiums paid for control are greatest in countries offering fewer 

protections to non-controlling investors. Dyck and Zinglaes (2004) also found that the 
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extraction of private beneqts was also curbed by extra-legal factors, such as social norms 
and the ease with which public opinion is mobilised and expressed.

gVTENATEZd TKg UAWYg I( OIZTvIW

Despite the importance of control to investors, it is the subject of relatively little empirical 
investigation. This lack of evidence is, in part, a function of the concealed nature of the 
beneqts conferred by control, particularly the private beneqts. A controlling investor will 
only value the private beneqts of control when the extraction of those beneqts cannot 
be frustrated by the non-controlling investor. If the extraction of private beneqts can be 
observed, and demonstrated in court, a non-controlling investor may more easily resist a 
controlling investorXs efforts to appropriate those beneqts.

6

To overcome this di#culty, researchers have attempted to infer the value that investors 
place on control by observing the prices paid in transactions that confer control, rather than 
attempting to estimate the value of control directly. Researchers have identiqed two ways in 
which the value of control might be inferred from publicly observable data.

The qrst method focuses on companies with multiples classes of traded shares conferring 
different voting rights. Shares with voting rights tend to trade at higher prices than shares 
without voting rights. This price differential re/ects the value of a vote. Researchers assume 
that a shareholder competing for control would be willing to pay the minority holders of voting 
shares a premium, over the price of a non-voting share, that re/ects the value of the private 
beneqts the controlling shareholder expects to earn.

[

This approach suffers from certain weaknesses. Most signiqcantly, at any given date, 
relatively few companies are the subject of a contest for control. However, the minority holder 
of a voting share can only realise the value of the vote when control is contested. Therefore, 
for those companies not subject to an active contest for control, the price differential 
between voting and non-voting shares will include, among other things, an assumption about 
the probability that a contest for control will arise.

In addition, many jurisdictions prohibit multiple share classes, which limits the number of 
countries that can be subjected to empirical analysis. Even where companies are permitted 
to issue multiple classes of shares, those that elect to do so generally represent a small 
minority of listed companies. The self-selected nature of the sample raises the concern that 
the results of such studies may not be applicable to the wider universe of companies that 
do not issue multiple classes of shares.

The second method draws on the prices paid in ac9uisitions of controlling stakes in 
publicly listed companies. Transaction prices are sourced either from privately negotiated 
ac9uisitions of controlling stakes from a single vendor, or from instances of control being 
ac9uired through an offer made to all shareholders. The value of control is assumed to be 
captured by the difference between the transaction price per share and the traded share price 
before the transaction was announced (the transaction premium).

As a purely hypothetical example, suppose Emptor Ltd ac9uires a controlling stake in Caveat 
Plc for US81$ per share (the 7transaction priceX). Before the ac9uisition, the shares of Caveat 
Plc traded at a US810 per share (the 7pre-ac9uisition market priceX), and rose to US812 
per share after the transaction (the post-ac9uisition market price). In this case, it might be 
assumed that?

á
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the total value of control to Emptor Plc was US8$ per share, namely the difference 
between the transaction price and the pre-ac9uisition market price+

á Emptor PlcXs control of Caveat Plc was expected to generate US82 per share of 
general beneqts accruing to all shareholders, namely the difference between the 
post-ac9uisition market price and the pre-ac9uisition market price+ and

á Emptor Plc expects to be able to extract US81 per share of private beneqts, namely 
the difference between the transaction price and the post-ac9uisition market price.

This approach is also not without potential problems. Most fundamentally, it has been 
suggested that the premiums observed in the ac9uisitions of controlling stakes are simply 
due to systematic overpayment or evidence of a winnerXs curse.

5
 Between 1GG2 and 

2006 BC’ estimates that ‘5 per cent of M&A deals destroyed value for the ac9uirerXs 
shareholders.

G
 Implicitly, positive average ex ante control premiums might conceal average 

ex post control premiums of close to, and perhaps below, zero.

Dyck and Zinglaes (2004) reject this overpayment hypothesis. They argue that if the observed 
premiums were attributable to overpayment, one would expect the ac9uirerXs share price 
to fall following the announcement of the ac9uisition. Since, in those cases where data is 
available, no statistically signiqcant fall in the ac9uirerXs share price is observed, Dyck and 
Zinglaes conclude that the premiums paid in ac9uisitions are not attributable to systematic 
overpayment.

10

Even where overpayment is not a signiqcant issue, it is unclear that transaction premiums 
can be used to arrive at widely applicable estimates of the value of control. The difference 
between a companyXs pre-ac9uisition market price and the transaction price might be driven 
by a number of things unrelated to the value of control.

In some cases the 9uoted market price of shares in thinly traded companies, may not re/ect 
the contemporaneous price at which those shares would trade on the market. For example, 
in many small 9uoted companies a large percentage of the outstanding shares are held 
by insiders, who are neither buyers nor sellers in the market. In these cases, shares in the 
company may trade infre9uently on the market.

Since the 9uoted share price re/ects only the price at which the companyXs shares were 
last traded, this price may no longer re/ect the companyXs market value. The transaction 
premium observed in the ac9uisition of the company might, therefore, include an 7updateX to 
the market price that is not entirely attributable to control.

In addition, many transactions are motivated by factors beyond the target companyXs 
cash-generative capacity. PwCXs 2014 M&A Integration Survey Report found that in 201$ 
7access to new brands, technologies or productsX, 7access to new marketsX and 7operational 
synergiesX were each reported as 7very importantX strategic goals by over 40 per cent of survey 
respondents.

These strategic goals may generate signiqcant additional cash /ows for the purchaser. 
However,  the  value  of  these  cash  /ows  will  be  heavily  dependent  on  the  speciqc 
characteristics of the ac9uirer. For example, following its ac9uisition of F&N, TCC Assets 
was expected to realise signiqcant synergies from the sale of F&NXs products through the 
distribution network operated by its subsidiary, ThaiBev. These synergies would not have 
been available, or at least not to the same extent, to an alternative ac9uirer.
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As a result of perceived synergistic or strategic beneqts, the value of the asset to an ac9uirer 
may exceed the market price for the asset. An ac9uirer who is able to derive value from an 
asset that would not be available to other market purchasers is sometimes referred to as a 
7special purchaserX who places a 7special valueX on the asset.

11

This gives rise to a distinction between the 7valueX of the asset to the ac9uirer and the 7priceX 
at which it is willing and able to ac9uire the asset. Typically, the value of the asset to the 
ac9uirer sets an upper limit on the price it is willing to pay for the asset.

The potential vendor may also derive special beneqts from ownership of the asset. A 
transaction will only occur if the value of the asset to the potential ac9uirer exceeds its value 
to the owner. The gap between these two values creates a space in which the transaction 
price can be negotiated. The agreed transaction price will then be a function of the relative 
bargaining positions of the two parties.

This suggests that the size of an observed transaction premium may be very sensitive to the 
uni9ue characteristics of the ac9uirer, and to some extent, the vendor. Care must therefore 
be taken when applying the results of analysis based on such premiums to valuations in 
which strategic beneqts may, or may not, be present.

More generally, Nath (1GG0, 1GG4 and 2011)
121$14

 has argued that in the majority of 
cases companies trade at close to their control value and therefore the premiums paid in 
ac9uisitions do not re/ect the beneqts of control. He identiqes three main reasons for this?

á qrst, only $34 per cent of publicly traded companies are subject to takeovers in any 
given year. This is much lower than would be expected if gaining control of public 
companies enabled the ac9uirer to realise signiqcant additional value+

á second, the premiums observed in ac9uisitions are a function of the laws of supply 
and demand. The presence of an investor seeking to purchase a large number of 
shares represents an increase in demand for those shares. This results in an increase 
in the share price, which is unrelated to control. It is, however, unclear why a short-term 
excess of demand for a share would increase the price of that share above the value 
of that share over the long term+ and

á third, to gain control of a public company, it is necessary to convince the holders 
of the majority of the companyXs shares to sell. The price re9uired to convince the 
majority of the companyXs shareholders to sell may exceed the traded share price, 
which represents only the price at which the marginal shareholder would be willing to 
sell. Again, this effect is unrelated to the value of control.

It remains debatable whether NathXs observations imply that the trading price of a share 
already includes a premium for control, which should be backed out when valuing a minority 
stake (as Nath suggests), or whether the applicable control premium is small and therefore 
the value of a share without control is approximately e9ual to the value of a share with control 
(as others have suggested).

1‘

A qnal complication, common to both of the approaches used to estimate the value of 
control, concerns the related concepts of li9uidity and marketability.

16
 Individual shares in 

publicly listed companies are generally assumed to be both li9uid and marketable. Listing 
shares of a company provides a mechanism through which the shares can be easily and 
9uickly traded, as well as access to a large pool of potential purchasers.
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’enerally speaking, large blocks of shares are assumed to be less marketable than small 
blocks, since fewer purchasers will be able to afford the larger stake, reducing the pool of 
potential purchasers. In transactions involving large tranches of shares a discount may be 
applied to the transaction price, to re/ect the reduced marketability of the asset.

While a large stake in a company is able to command a premium for control, it is also subject 
to a discount for lack of marketability. Therefore, unless these two effects are separated, the 
analysis based on the transaction prices of large blocks of shares may, in fact, understate 
the value of control.

However, the relationship between control and marketability is not necessarily so simple. A 
full account of the potential interactions between control and marketability is beyond the 
scope of this article. However, as a simple example, a 4‘ per cent stake in a company might 
lack both control and marketability, since few investors would be willing to make such a 
signiqcant investment in a company without the protections conferred by control.

1[

Increasing that stake to ‘1 per cent would, in most cases, grant the investor control. 
Since control is a desirable characteristic, the presence of control might make such a 
stake more attractive to potential purchasers. Thus, in some circumstances, moving from 
a large, but non-controlling stake in a company to a controlling stake may result in increased 
marketability as well as increased control.

OIZTvIW PvgNEYNV EZ UAWYATEIZ

The empirical challenges that arise when seeking to estimate the value of control have not 
prevented valuation practitioners from applying large control premiums, and discounts for 
lack of control, to their valuations.

Whether an adjustment for control is applicable depends, in part, on the valuation approach 
adopted. Two of the most fre9uently used methods of estimating the value of an asset 
are income approaches, such as discounted cash /ow (DCF) modelling, and market-based 
approaches, usually based on comparable companiesX multiples of (say) proqt or sales.

Income approaches to valuation assume that an assetXs value today is e9ual to the value 
of the cash /ows that the asset is expected to generate in future, discounted at a rate that 
re/ects the risks inherent in those cash /ows. In a DCF approach, the companyXs expected 
cash /ows are projected over a discrete period, followed by an assumption of a mature state 
from which a 7terminalX or 7continuingX valuation is derived.

An advantage of DCF models is that they allow for valuations to be performed using 
multiple scenarios. Thus, the expected value of changes to the companyXs capital structure, 
investment plans, revenue streams or costs can be explicitly included in the analysis.

In many cases the cash-/ow projections and discount rates used in DCF models are 
assumed to represent the optimal use of the companyXs assets and its ideal capital structure. 
The DCF value, therefore, includes, at a minimum, many of the general beneqts of control. 
Applying an additional premium predicated on the availability of general beneqts from control 
would double count these beneqts.

In cases where DCF analysis is used to value a non-controlling stake in a company, it is 
common to apply a 7discount for lack of controlX to the pro rata value of the non-controlling 
stake. This discount re/ects that the controlling investor may extract private beneqts that 
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reduce the value of the non-controlling investorsX stake to a fair market value that is below 
its pro rata value.

The applicability of a 7discount for lack of controlX also depends on the context in which the 
valuation is performed. It may not, for example, be appropriate to apply a discount for 7lack 
of controlX in cases involving the unlawful expropriation or wrongful taking of an asset.

Mathematically, the applicable discount for lack of control is often assumed to be e9ual to?

1 3 (1'(1 @ control premium))

However, this relationship potentially fails to distinguish between general and private beneqts 
of control. Since the discount for lack of control may only be applicable in cases where 
the controlling investor is able to extract private beneqts at the expense of the minority, the 
above formula may overstate the discount for lack of control if the control premium includes 
general beneqts of control.

In practice, many jurisdictions re9uire mandatory offers to be made for all of a public 
companyXs stock once the ac9uirerXs stake exceeds a certain threshold. The presence of 
these re9uirements further complicates the analysis of the relationship between control 
premiums and discounts for lack of control. The ac9uirer of a large stake in a public company 
might be unwilling to pay for the perceived private beneqts of control, if there is a risk that it 
will be obliged to purchase all of the companyXs outstanding shares. This might reduce both 
the control premium and the minority discount implied by the transaction price.

More generally, since discounts for lack of control re/ect, in part, the risk that a controlling 
investor might seek to extract private gains at the expense of the non-controlling investor, 
they might be more signiqcant in valuations where there is a controlling investor capable of 
extracting private beneqts, or where it is likely that a single investor will gain control of the 
company.

A market-based approach relies on the market prices of shares in companies su#ciently 
comparable to the target. There are two commonly used sources of pricing data?

á the prices at which shares in publicly listed comparable companies are traded on the 
stock market (trading prices)+ and

á the prices at which blocks of shares in comparable companies are ac9uired in publicly 
announced, armXs length transactions (transaction prices).

Market-based valuations that use trading prices are often assumed to exclude any value of 
control. Since the ownership of small parcels of shares does not, generally, confer control, it 
is assumed that valuations performed with reference to the prices of small parcels of shares 
will also not include the value of control.

However, when applying a control premium to valuations performed using trading prices, 
care must be taken to ensure that the beneqts of control are not double counted. If the 
comparable companies used to value the target asset are well run, applying an additional 
premium predicated on some improvement in the target companyXs e#ciency or growth may 
double count the beneqts of control.

15

OIZOWYVEIZ
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To date, Asia has seen relatively little public criticism of managers by shareholders. However, 
there are signs that hedge funds are increasingly interested in the gains that could be made 
from taking activist positions in Asian corporates. For example, Third Point has recently used 
its stake in Funuc, the worldXs largest robotics company, to call for a share buy-back. In 
February 201‘ Singapore saw the launch of a new hedge fund, EVA Capital SP, whose explicit 
strategy is to take activist positions in small and medium size construction and engineering 
companies.

These developments suggest that public battles for corporate control  may become 
increasingly common in Asia. As this occurs, the ability to accurately estimate the value that 
might be gained from control will become increasingly important.

Attempts to estimate the value of control have been hindered by the di#culties of directly 
observing the value placed on control by investors in situations where the researcher 
cannot observe those investorsX plans or expectations. As noted above, there are legitimate 
concerns that control premiums estimated with reference to the prices paid in ac9uisitions 
may systematically overstate the value of control.

Ideally, to overcome these di#culties, the incremental cash /ow and risk reduction beneqts 
associated with control should be projected and valued explicitly, with reference to the 
speciqc characteristics of the target asset and its ac9uirer. Regardless of the valuation 
approach adopted, care must be taken to ensure that the application of a control premium 
does not double count these beneqts.

Where the beneqts of control are not susceptible to direct observation, the applicable control 
premium is left within the judgement of the valuer. The valuer must therefore decide where 
the company lies within the range, from companies that could command a signiqcant control 
premium to those that might command no premium. This assessment should be guided by 
the characteristics of the company itself.
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Australia has a long-standing tradition of embracing arbitration as a means of alternative 
dispute resolution. At a domestic level this is re/ected by court-annexed and compulsory 
arbitration prescribed for certain disputes. Arbitration has become e9ually common in 
international disputes. Traditionally, arbitration in Australia was largely conqned to disputes 
in areas such as building and construction. Strong and steady growth of the Australian 
economy over much of the past two decades and the opening of Asian markets have 
accelerated a growing trend towards the use of arbitration in other areas, particularly the 
energy and trade sectors.

Australia continues to develop as an attractive hub for international arbitration. The 
pro-arbitration approach taken by Australian courts and the dynamic nature of AustraliaXs 
arbitration legal framework, in particular the International Arbitration Act 1G[4 (Cth) (IAA), 
have combined to put Australia at the forefront of international arbitration in the Asia-Paciqc 
region.

AvHETvATEIZ WAF vg(IvNV EZ AYVTvAWEA

AustraliaXs international arbitration framework underwent signiqcant changes in 2010. 
Importantly, amendments to the IAA adopted the 2006 version of the UNCITRAL Model Law 
on International Commercial Arbitration (Model Law), replacing the 1G5‘ version.

There were a number of other noteworthy amendments to the IAA. In particular, section 21 
of the IAA was repealed, which had the effect that parties could no longer contract out of 
the Model Law. The IAA now includes detailed provisions dealing with conqdentiality and 
consolidation of proceedings, which apply if the parties expressly agree to them.

At the domestic arbitration level, uniform arbitration legislation based on the 2006 Model Law 
is now in operation in all states and territories of Australia, with the exception of the Australian 
Capital Territory. This uniform legislation is known as the Commercial Arbitration Acts 
(CAAs). The CAAs represent a signiqcant step forward in modernising AustraliaXs domestic 
arbitration legislation, having brought it into alignment with the IAA at the federal level.

The CAAs include conqdentiality provisions that apply unless the parties speciqcally opt 
out, and allow for an appeal from the arbitration award if certain preconditions are met. 
Further under the CAAs, the courts must stay court proceedings in the presence of 
an arbitration agreement, removing the courtsX discretion to stay proceedings that was 
previously available.

Australia has further entrenched the use of ADR processes through the enactment of the 
Civil Dispute Resolution Act 2011 (Cth). This Act explicitly recognises that litigation should 
be a last resort in resolving disputes and re9uires parties to take 7genuine stepsX, such as 
mediation or direct negotiations, to resolve a civil dispute before court proceedings can be 
commenced.

EZVTETYTEIZAW AvHETvATEIZ EZ AYVTvAWEAD AOEOA

The Australian Centre for International Commercial Arbitration (ACICA) is AustraliaXs premier 
international arbitration institution. ACICA has published its own set of arbitration rules, 
known as the ACICA Arbitration Rules 200‘ (the ACICA Rules).

In 2011, the ACICA Rules were updated to include provisions relating to emergency 
arbitrators that enable the appointment of an emergency arbitrator in arbitrations that have 
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commenced under the ACICA Rules, but in which a tribunal has not yet been appointed. 
Therefore, by accepting the ACICA Rules, parties also accept to be bound by the emergency 
rules and any decision of an emergency arbitrator. The power of the emergency arbitrator 
applies to all arbitrations conducted under the ACICA Rules, unless the parties expressly opt 
out of the regime in writing.

Also included in the 2011 amendments to the ACICA Rules are new provisions for 7Application 
for Emergency Interim Measures of ProtectionX. These provide that the emergency arbitrator 
may grant any interim measures of protection on an emergency basis that he or she deems 
necessary and on such terms as he or she deems appropriate. Such emergency interim 
measures may take the form of an award or of an order that must be made in writing and 
must contain the date when it was made and reasons for the decision. These emergency 
procedures generally follow the same approach as the ACICA Rules on interim measures 
and will not prejudice a partyXs right to apply to any competent court for interim measures.

Both these updates to the ACICA Rules have provided parties in cross-border disputes with a 
prompt and e#cient option for obtaining urgent interlocutory relief before an arbitral tribunal 
is constituted.

ACICA is planning a wholesale update to the ACICA Rules in 201‘. In late 2014, it released 
a draft of the ACICA Arbitration Rules 201‘ that will update the 200‘ Rules. Among the 
proposed changes is the ability for ACICA to consolidate two or more pending arbitrations in 
certain circumstances and provisions in respect of multi-party arbitrations under which an 
arbitral tribunal may join additional parties bound by the same arbitration agreement as the 
existing parties to the arbitration.

ACICA has also published a separate set of Expedited Arbitration Rules (ACICA Expedited 
Rules), of which the latest version was published in 2011. The ACICA Expedited Rules aim to 
provide arbitration that is 9uick, cost effective and fair, considering in particular the amounts 
in dispute and complexity of issues. These rules operate on an opt-in basis.

AEmO

ACICA is based in Sydney and operates out of the Australian International Disputes Centre 
(AIDC). The AIDC houses leading ADR providers, which, in addition to ACICA, include 
the Chartered Institute of Arbitrators (CIArb) Australia, Australian Maritime and Transport 
Arbitration Commission (AMTAC) and the Australian Commercial Disputes Centre (ACDC). 
The AIDC is a one-stop shop offering full ADR services working to ensure ADR processes 
deliver beneqts including e#ciency, certainty, expediency, enforceability and commercial 
privacy. The AIDC is available for ACICA, PCA, ICC, ICDR, LCIA, CIETAC, HKIAC, SIAC, AAA or 
any other arbitrations, mediations or other processes. In addition to state-of-the-art hearing 
facilities, the ADIC also provides all the necessary business support services, including case 
management and trust account administration provided by skilled and professional staff.

POgvA

In 2014, the Perth Centre for Energy and Resources Arbitration (PCERA) was established as 
a not-for-proqt centre for arbitration and expert determination specialised in administering 
dispute resolution in the energy and resources sector.

The PCERA is geographically located in Perth, Western Australia, which is a regional hub 
for Australian and Asian energy and resources projects. The PCERA boasts an institutional 
framework, the PCERA Arbitration Principles, that is designed to facilitate the e#cient 
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resolution of Energy and Resource Industry disputes. This framework is coupled with a 
specialised knowledge base drawn from an array of specialised arbitration practitioners. 
These 9ualities make the PCERA an attractive option for disputing parties in the energy and 
resources sector.

PvENAvL VIYvOgV I( AvHETvATEIZ WAF

Legislative powers in Australia are divided between the Commonwealth of Australia, as the 
federal entity, and the six states and two territories.

Matters of international arbitration are governed by the IAA, which incorporates the 2006 
Model Law. The Model Law provides for a /exible and arbitration-friendly legislative 
environment, granting parties ample freedom to tailor the procedure to their individual needs.

The IAA supplements the Model Law in several respects. Division $, for example, contains 
provisions on the partiesX right to obtain subpoenas, re9uiring a person to produce certain 
documents or to attend examination before the arbitral tribunal. While these provisions 
apply unless the parties expressly opt out, there are other provisions (eg, those dealing with 
conqdentiality or consolidation of proceedings) that only apply if the parties expressly opt 
in. The IAA also provides clarity to the meaning of the term 7public policyX for the purpose of 
articles $4 and $6 of the Model Law.

Part II of the IAA implements AustraliaXs obligations as a signatory to the New York 
Convention on the Recognition and Enforcement of Foreign Arbitral Awards 1G‘5 (New York 
Convention). Australia acceded to the New York Convention without reservation. Australia is 
also a signatory to the ICSID Convention, the implementation of which is contained in part 
IV of the IAA.

Domestic arbitration is governed by the relevant CAAs of each state or territory where 
the arbitration takes place. All states and territories, except the Australian Capital Territory, 
have passed uniform domestic arbitration legislation adopting the Model Law, ensuring 
that Australia has a largely consistent domestic and international arbitration legislative 
framework in line with the international benchmark.

AvHETvATEIZ AdvggNgZTV

For international arbitrations in Australia, the Model Law and the New York Convention 
re9uire the arbitration agreement to be in writing. While article II(2) of the New York 
Convention re9uires an 7agreement in writingX to include an arbitral clause in a contract or 
an arbitration agreement signed by both parties or contained in an exchange of letters, the 
Model Law is more expansive, covering content recorded in any form. Under the IAA, the term 
7agreement in writingX has the same meaning as under the New York Convention. Domestic 
arbitrations under the CAAs adopt the more expansive deqnition contained in the Model Law.

In the landmark decision of Comandate Marine Corp v Pan Australia Shipping ]2006: FCAFC 
1G2, the Federal Court of Australia conqrmed its position that an arbitration clause contained 
in an exchange of signed letters is su#cient to fulql the written re9uirement. However, as 
the Federal Court pointed out in its decision in Seeley International Pty Ltd v Electra Air 
Conditioning BH ]2005: FCA 2G, ambiguous drafting may still lead to unwanted results. In 
that case, the arbitration clause included a paragraph providing that nothing in the arbitration 
clause would prevent a party from 7seeking injunctive or declaratory relief in the case of a 
material breach or threatened breachX of the agreement. The Federal Court interpreted that 
paragraph to mean that the parties intended to preserve their right to seek injunctive or 
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declaratory relief before a court. The court was assisted in its interpretation by the fact that 
the agreement also included a jurisdiction clause.

Under Australian law, arbitration agreements are not re9uired to be mutual. They may confer 
a right to commence arbitration to one party only (see PMT Partners v Australian 5ational 
Parks 8 Wildlife Service ]1GG‘: HCA $6). Some standard form contracts, particularly in the 
construction industry and the banking and qnance sector, still make use of this approach.

AvHETvAHEWETL

The issue of which disputes are arbitrable has not yet been fully resolved. Particularly 
in relation to competition, bankruptcy and insolvency matters, courts have occasionally 
refused to stay proceedings 3 without expressly holding that these matters are inherently 
not arbitrable. Instead, most court decisions have considered whether the scope of the 
arbitration agreement is broad enough to cover such a dispute (eg, ACD Tridon Inc v Tridon 
Australia ]2002: NSWSC 5G6) in respect of claims arising under the Corporations Act 2001 
(Cth).

Considerations such as these commonly arise in relation to the Competition and Consumer 
Act 2010 (Cth), (formally known as the Trade Practices Act 1G[4 (Cth) (TPA)), AustraliaXs 
competition and consumer protection legislation. In IBM Australia v 5ational Distribution 
Services (1GG1) 22 NSWLR 466, the New South Wales Court of Appeal held that certain 
consumer protection matters under the TPA are capable of settlement by arbitration. Further, 
the 5ew South Wales Supreme Court in Francis Travel Marketing v Hirgin Atlantic Airways 
(1GG6) $G NSWLR 160, and the Federal Court in Ki-Fert v Oiukiang Maritime Carriers (1GG5) 
1‘G ALR 142, conqrmed that disputes based on misleading and deceptive conduct under 
section ‘2 of the TPA are arbitrable.

However, in Petersville v Peters (WA) (1GG[) ATPR 41-‘66 and Alstom Power v Eraring Energy 
(2004) ATPR 42-00G, the Federal Court took a slightly different position. It held that disputes 
under part IV of the TPA for anti-competitive behaviour are more appropriately dealt with by 
the court, irrespective of the scope of the arbitration agreement. These decisions show that 
courts may be reluctant to allow the arbitrability of competition matters and may seek to 
preserve the courtsX jurisdiction to hear matters that have a public dimension.

Where multiple claims are brought by one party, but only some of which are capable 
of settlement by arbitration, the courts have approached this issue by staying court 
proceedings only for those claims it considers capable of settlement by arbitration (see 
Ki-Fert v Oiukiang Maritime Carriers (1GG5) 1‘G ALR 142).

TKEvm PAvTEgV

There are very limited circumstances in which a third party who is not privy to the arbitration 
agreement may be a party to the arbitral proceedings. One situation in which this can occur 
is in relation to a parent company where a subsidiary is bound by an arbitration agreement, 
though this exception is yet to be qnally settled by Australian courts. There is, however, 
authority suggesting that a third party can be bound by an arbitration agreement in the case 
of fraud or where a company structure is used to mask the real purpose of a parent company 
(see Sharrment Pty Ltd v –Xcial Trustee in Bankruptcy (1G55) 15 FCR 44G).

Under the revised IAA, courts now have the power to issue subpoenas for the purpose 
of arbitral proceedings, re9uiring a third party to produce to the arbitral tribunal particular 
documents or to attend for examination before the arbitral tribunal (section 2$($) of the IAA).
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Similarly, under the CAAs, a party may obtain a court order compelling a person to produce 
documents under section 2[A.

TKg AvHETvAW TvEHYZAW

Appointment And Qualigcation Of Arbitrators

Australian laws impose no special re9uirements with regard to the arbitratorXs professional 
9ualiqcations,  nationality  or  residence.  However,  arbitrators  must  be  impartial  and 
independent, and must disclose circumstances likely to give rise to justiqable doubts as to 
their impartiality or independence. The IAA clariqes that a justiqable doubt exists only where 
there is a real danger of bias of the arbitrator in conducting the arbitration.

Where the parties fail to agree on the number of arbitrators to be appointed, section 10 
of the CAAs provides for a single arbitrator to be appointed while article 10 of the Model 
Law provides for the appointment of a three-member tribunal. The appointment process 
for arbitrators will generally be provided in the institutional arbitration rules, or within the 
arbitration agreement itself. For all other circumstances, article 11 of the Model Law and 
section 11 of the CAAs prescribe a procedure for the appointment of arbitrators.

Where the parties  have not  agreed upon an appointment  procedure or  where their 
appointment procedure fails, parties are able to seek the appointment of arbitrators for 
international arbitrations from ACICA. Pursuant to article 11(‘) of the Model Law, any 
appointment made by ACICA is unreviewable by a court.

Furthermore, the emergency arbitrator provisions in the ACICA Rules enable the appointment 
of an emergency arbitrator in arbitrations commenced under the ACICA Rules but before the 
case is referred to an arbitral tribunal. The emergency procedure calls for ACICA to use its 
best endeavours to appoint the emergency arbitrator within one business day of its receipt 
of an application for emergency relief.

Arbitration law in Australia does not prescribe a special procedure for the appointment of 
arbitrators in multiparty disputes. If multiparty disputes are likely to arise under a contract, 
it is advisable to agree on a set of arbitration rules containing particular provisions for the 
appointment of arbitrators under those circumstances, such as those found under article 11 
of the ACICA Rules.

Challenwe Of Arbitrators

For arbitrations under  the IAA and the CAAs,  a  party  can challenge an arbitrator  if 
circumstances exist that give rise to justiqable doubts as to the arbitratorXs impartiality and 
independence. The parties are free to agree on a procedure for challenging arbitrators. Failing 
such agreement, the Model Law and CAAs prescribe that the party must initially submit a 
challenge to the tribunal, and then may apply to a competent court if the challenge is rejected.

To remove arbitrators because of a perceived lack of independence and impartiality under 
the IAA and the CAAs, any challenge must demonstrate that there is a 7real dangerX that the 
arbitrator is biased.

Po,er Of Arbitrator To Act As MediatorN Conciliator Or Other Ion-arbitral Lntermediary

The CAAs contain provisions under section 2[D to facilitate med-arb, a process whereby 
an arbitrator may act as a mediator or conciliator or other 7non-arbitral intermediaryX to 
resolve the dispute. Med-arb may occur if the arbitration agreement provides for it or the 
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parties have consented to it. Under the CAAs, an arbitrator who has acted as a mediator in 
mediation proceedings that have been terminated may not conduct subse9uent arbitration 
proceedings in relation to the dispute unless all parties to the arbitration consent in writing.

Diability Of Arbitrators

The IAA and CAAs both provide that arbitrators are not liable for negligence in respect of 
anything done or omitted to be done in their capacity as arbitrators (with the exception of 
fraud). This exclusion is also re/ected in article 44 of the ACICA Rules. There are no known 
cases where an arbitrator has been sued in Australia.

TKg AvHETvAW PvIOgmYvg

The principle of party autonomy is held in high regard by Australian tribunals. As a result, 
arbitral procedure tends to vary signiqcantly according to the particulars of the dispute and 
the needs of the parties involved.

Parties are generally free to tailor the arbitration procedure to their particular needs, provided 
they comply with fundamental principles of due process and natural justice. In doing so, the 
most signiqcant re9uirement under the Model Law is that the parties are treated with e9uality 
and are afforded a reasonable opportunity to present their case. This re9uirement cannot be 
derogated from, even by the partiesX agreement.

OIYvT EZUIWUgNgZT

Australian courts have a strong history of supporting the autonomy of arbitral proceedings. 
Courts will generally interfere only if speciqcally re9uested to do so by a party or the tribunal, 
and only where the applicable law allows them to do so.

The courtsX powers under the Model Law, and therefore under the IAA, are very restricted. 
Under the Model Law, courts may?

á grant interim measures of protection (article 1[J)+

á appoint arbitrators where the parties or the two party-appointed arbitrators fail to 
agree on an arbitrator (articles 11($) and 11(4))+

á decide on a challenge of an arbitrator, if so re9uested by the challenging party (article 
1$($))+

á decide, upon re9uest by a party, on the termination of a mandate of an arbitrator 
(article 14)+

á decide on the jurisdiction of the tribunal, where the tribunal has ruled on a plea 
as a preliminary 9uestion and a party has re9uested the court to make a qnal 
determination on its jurisdiction (article 16($))+

á assist in the taking of evidence (article 2[)+ and

á set aside an arbitral award (article $4(2)).

In addition to those functions prescribed in the Model Law, courts have additional powers 
granted by the IAA, including the power to issues subpoenas, as discussed above.

Domestically,  courts  also  have  limited  power  to  intervene  under  the  CAAs.  These 
circumstances include?

á applications by a party to set aside or appeal against an award (sections $4 and $4A)+
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á where there is a failure to agree on the appointment of an arbitrator, the court may 
appoint an arbitrator at the re9uest of a party (section 11)+

á a challenge to an arbitrator (section 1$)+

á terminating the mandate of an arbitrator who is unable to perform the arbitratorXs 
functions (section 14)+

á reviewing an arbitral tribunalXs decision regarding jurisdiction (section 16)+ and

á making orders in relation to the costs of an arborted arbitration (section $$D).

EZTgvEN NgAVYvgV

Under the Model Law, the arbitral tribunal is generally free to make any interim orders or grant 
interim relief as it deems necessary. Further, under the Model Law, courts may order interim 
measures irrespective of whether the arbitration is seated in that country. Courts also may 
enforce interim measures issued by a foreign arbitral tribunal (article 1[H of the Model Law).

The CAAs contain detailed provisions dealing with interim measures in part 4A, including 
allowing courts to make interim awards unless the parties expressly intend otherwise and 
an obligation on courts to enforce interim measures granted in any state or territory, except 
in limited circumstances.

VTAL I( PvIOggmEZdV

Provided the arbitration agreement is drafted widely enough, Australian courts will stay 
proceedings in face of a valid arbitration agreement. Section 5 of the CAAs gives greater 
primacy to the arbitration agreement. So long as there is an arbitration agreement that is 
not null or void, inoperative or incapable of being performed, the court must refer the parties 
to arbitration. There is no scope for the court to exercise discretion so as not to enforce an 
arbitration agreement.

For international arbitrations, Australian courts support the autonomy of international 
arbitration and will stay court proceedings in the presence of a valid arbitration agreement 
broad enough to cover the dispute, assuming the subject matter of the dispute is arbitrable. 
Courts will refuse a stay only if they qnd the arbitration agreement is null, void, inoperative or 
incapable of being performed and may impose such conditions as they think qt in ordering 
a stay.

Similarly, article 5 of the Model Law mandates a stay of proceedings where there is a valid 
arbitration agreement. A party must re9uest the stay before making its qrst substantive 
submissions. Although the issue of the relationship between article 5 of the Model Law 
and section [ of the IAA has not been settled by the courts, the prevailing opinion among 
arbitration practitioners is that a party can make a stay application under either of the two 
provisions (this also seems to re/ect the position of the Federal Court in Shanghai Foreign 
Trade Corporation v Sigma Metallurgical Company (1GG6) 1$$ FLR 41[).

The IAA is expressly subject to section 11 of the Carriage of ’oods By Sea Act 1GG1 
(Cth), which renders void an arbitration agreement contained in a bill of lading or similar 
document relating to the international carriage of goods to and from Australia, unless the 
designated seat of the arbitration is in Australia. There are also statutory provisions in 
AustraliaXs insurance legislation that render void an arbitration agreement unless it has been 
concluded after the dispute has arisen.
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PAvTL vgPvgVgZTATEIZ

There is great /exibility regarding legal representation in international arbitrations under the 
IAA and domestic arbitrations under the CAAs. In either situation, parties may elect to either 
represent themselves or choose to be represented by a legal practitioner or any other person. 
There is no e9uivalent provision in the Model Law.

OIZ(EmgZTEAWETL I( PvIOggmEZdV

Australian courts have taken a somewhat controversial approach to conqdentiality of arbitral 
proceedings. In the well-known decision in Esso Australia Resources v Plowman (1GG‘) 15$ 
CLR 10, the High Court of Australia held that while arbitral proceedings and hearings are 
private in the sense that they are not open to the general public, this does not mean that all 
documents voluntarily produced by a party during the proceedings are conqdential. In other 
words, conqdentiality is not inherent in the fact that the parties have agreed to arbitrate. 
However, the court noted that it is open to the parties to agree that documents are to be kept 
conqdential.

The IAA now includes certain opt-in provisions dealing in detail with the conqdentiality of 
different aspects of arbitral proceedings (sections 2$C-’ of the IAA). These provisions deal 
with the circumstances in which conqdential information may be disclosed and the process 
for such disclosure, as well as the circumstances in which courts and tribunals may allow or 
prohibit disclosure. Since these provisions operate on an opt-in basis, it is advisable to agree 
to their application in the arbitration agreement to ensure conqdentiality is preserved.

gUEmgZOg

Evidentiary procedure in Australian arbitrations is largely in/uenced by the common law 
system. Arbitrators in international and domestic arbitration proceedings are not bound by 
the rules of evidence, and may determine the admissibility, relevance, materiality and weight 
of the evidence with considerable freedom (article 1G(2) of the Model Law and section 1G($) 
of the CAAs).

Although arbitrators enjoy great freedom in the taking of evidence, in practice, arbitrators in 
international proceedings will often refer to the IBA Rules on the Taking of Evidence (the IBA 
Rules). The ACICA Rules also recommend the adoption of the IBA Rules in the absence of 
any express agreement between the parties and the arbitrator.

The situation is slightly different in domestic arbitrations. Despite the liberties conferred 
by section 1G($) of the CAAs, many arbitrators still conduct arbitrations similarly to court 
proceedings? namely, witnesses are sworn in, examined and cross-examined. Nevertheless, 
arbitrators are more and more fre9uently adopting procedures that suit the particular 
circumstances of the case and that allow for more e#cient proceedings.

For arbitrations governed by the IAA, article 2[ of the Model Law allows an arbitrator to seek 
the courtXs assistance in the taking of evidence. In such case, a court will usually apply its 
own rules for the taking of evidence.

(IvN I( TKg AFAvm

The proceedings are formally ended with the issuing of a qnal award. The Model Law and 
the CAAs contain similar form re9uirements that awards must meet (see article $1 of the 
Model Law and section $1 of the CAAs).
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The Model Law and the CAAs do not prescribe time limits for delivery of the award and delays 
in rendering an award do not result in the termination of the arbitral proceedings. Despite 
this, a party may apply to a court to terminate an arbitratorXs mandate on the basis that the 
arbitrator is unable to perform his function or fails to act without undue delay (article 14(1) 
of the Model Law).

Under Article 2G of the Model Law, any decision of the arbitral tribunal must be made by 
a majority of its members, but the presiding arbitrator may decide procedural 9uestions if 
authorised by the parties or the arbitral tribunal.

vgOIYvVg AdAEZVT AFAvm

The only available avenue for recourse against international awards is to set aside the award 
(article $4(2) of the Model Law). The grounds for setting aside an award mirror those for 
refusal of enforcement under the New York Convention, and essentially re9uire a violation of 
due process or a breach of public policy. The term 7public policyX in article $4 of the Model 
Law is 9ualiqed in section 1G of the IAA and re9uires some kind of fraud, corruption or breach 
of natural justice in the making of the award. The Model Law does not contemplate any right 
to appeal for errors of law.

In 2014, the Full Court of the Federal Court of Australia in TCL Air Conditioner (—hongshan) 
Co Ltd v Castel Electronics Pty Ltd ]2014: FCAFC 5$ held that an international arbitral award 
will not be set aside or denied enforcement under the Model Law for a breach of the rules of 
natural justice unless real unfairness or real practical injustice in the conduct of the dispute 
resolution process is demonstrated by reference to established principles of natural justice 
and procedural fairness. The Full Court also rejected the notion that minor or technical 
breaches of the rules of natural justice would su#ce for the setting aside or non-enforcement 
of an international arbitral award in Australia.

Further, the Federal CourtXs decision in Uganda Telecom Pty Ltd v Ki Tech Telecom Pty Ltd 
]2011: FCA 1$1 reinforced the qnality of arbitral awards and AustraliaXs pro-enforcement 
policy by holding that there is no general discretion to refuse enforcement+ and the public 
policy ground for refusing enforcement under the Act should be interpreted narrowly and 
should not give rise to any sort of residual discretion.

Most recently, in William Kare UAE LLC v Aircraft Support Industries Pty Ltd ]2014: NSWSC 
140$, the Supreme Court of New South Wales held that where parts of an award are affected 
by a breach of the rules of natural justice in respect of one aspect of an arbitration, the 
infected parts of the award can be severed and the balance of the award enforced in 
accordance with section 5 of the IAA. This decision re/ects the strongly pro-enforcement 
attitude of Australian courts to enforcing arbitral awards.

The same grounds for setting aside an award apply domestically. However, the CAAs also 
permit an appeal of an award on a 9uestion of law in limited circumstances (section $4A). 
Such an appeal is only possible with the leave of the court or if the parties agree to the appeal 
before the end of the appeal period. Further, the court must be satisqed that the following 
re9uirements are satisqed?

á the determination of the 9uestion will substantially affect the rights of one or more of 
the parties+

á the 9uestion is one which the arbitral tribunal was asked to determine+
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á the decision of the tribunal on the 9uestion is obviously wrong (or is one of general 
public importance)+ and

á despite the agreement of the parties to resolve the matter by arbitration, it is just and 
proper in all the circumstances for the court to determine the 9uestion.

The conqnement of challenges under the IAA and CAAs strictly to those grounds set out in 
the Acts was conqrmed recently by the Federal Court in Bei;ing Be Green Import 8 Ejport Co 
Ltd v Elders International Australia Pty Ltd ]2014: FCA 1$[‘. In that case the applicant was 
unsuccessful in seeking a stay of the execution of a money judgment of a CIETAC award, 
pending determination of separate CIETAC arbitral proceedings. The applicant sought a stay 
on the ground that the award in the latter proceedings would constitute a substantial set-off 
of the money judgment. The Court held that this ground did not warrant a stay and the 
respondent was entitled to the fruits of the arbitral process into which the parties had freely 
entered.

gZ(IvOgNgZT

Often, in practice, the most important moment for a party that has obtained an award is the 
enforcement stage. Australia has acceded to the New York Convention without reservation. 
It should be noted, however, that the IAA creates a 9uasi-reservation in that it re9uires a party 
seeking enforcement of an award made in a non Convention country to be domiciled in, or to 
be an ordinary resident of, a Convention country. So far, no cases have been reported where 
this re9uirement was tested against the somewhat broader obligations under the New York 
Convention and, given the ever-increasing number of Convention countries, the likelihood 
that this re9uirement will become of practical relevance is decreasing.

Section 5 of the IAA implements AustraliaXs obligations under article V of the New York 
Convention and provides for foreign awards to be enforced in the courts of a state or territory 
as if the award had been made in that state or territory and in accordance with the laws of 
that state or territory. For awards made within Australia, either article $‘ of the Model Law 
for international arbitration awards, or section $‘ of the CAAs for domestic awards, applies.

In 201$, the High Court of Australia in TCL Air Conditioner (—hongshan) Co Ltd v The Judges 
of the Federal Court of Australia 8 Anor ]201$: HCA ‘ conqrmed that the Federal Court 
has jurisdiction to enforce international arbitral awards and that the powers exercised by an 
arbitral tribunal are not in contravention of the Australian Constitution.

EZUgVTIv-VTATg AvHETvATEIZ

From an Australian perspective, the opening of foreign markets, especially in Asia, is 
also increasing the signiqcance of the protection of foreign direct investment under the 
International Convention on the Settlement of Investment Disputes between States and 
Nationals of Other States 1G6‘ (the ICSID Convention). While the number of investment 
arbitrations involving Australian parties is expected to increase signiqcantly over the next 
decade, the level of awareness about the availability of investment protection under 
investment treaties still needs to be raised.

Australia  continues  to  negotiate  bilateral  investment  treaties  (BITs)  and  free  trade 
agreements (FTAs) actively. Australia has entered into FTAs with New Zealand, Chile, the 
United States, Malaysia, Singapore and Thailand, and is a party to the ASEAN3Australia3New 
Zealand FTA. Signiqcantly, in 2014, Australia concluded FTAs with China, Japan and Korea, 
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representing AustraliaXs three largest export markets. Further FTAs are currently under 
negotiation with India, Indonesia, and the ’ulf Cooperation Council, in addition to the Paciqc 
Agreement on Closer Economic Relations Plus, the Regional Comprehensive Economic 
Partnership and the Trans-Paciqc Partnership Agreement (TPP).

Following a brief period of reluctance towards including investor-state dispute settlement 
(ISDS) provisions in its BITs and FTAs, in recent years Australia has been more willing 
to incorporate these provisions. The recently concluded FTAs with China and Korea 
incorporated ISDS provisions including re9uirements that Australian investors must be 
treated fairly and e9uitably, and prohibit discrimination against foreign investments in favour 
of domestic investments. The FTA with Japan does not include ISDS provisions but it does 
contain a review clause providing for future consideration of ISDS provisions.

vea: 4nbe ?bn4 ohis rb4 nR dAv
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In the past, Bangladeshi courts have come to con/icting decisions in respect of the scope of 
their powers over arbitration seated outside Bangladesh. The controversy appears to have 
stemmed from the meaning and application of section $ of BangladeshXs Arbitration Act 
2001 (the AA 2001), which deals with the scope of the Act.

1
 In the KRC Shipping Ltd. (-

KRC)
2

 case, the High Court of Bangladesh stayed a domestic suit in favour of arbitration 
proceedings conducted outside Bangladesh, while in the ST/ Corporation Ltd. (ST/)

$
 case, 

the High Court of Bangladesh refused to provide an interim remedy when the arbitration 
proceedings were seated abroad.

These decisions caused confusion for the international business community, who are 
primarily the users of the arbitral process, as they were left without an opportunity to 
successfully invoke the Bangladeshi courts in respect of arbitration conducted outside 
Bangladesh. The effect of this has been most prominent in relation to interim remedies, 
where the Bangladeshi courts have been unable to grant any relief to arbitration users, even 
to protect or support the foreign arbitral process.

The most recent decision of the Bangladesh High Court, the Egyptian Fertilizer Trading 
Limited (Egyptian Fertilizer)

4
 case, seems to follow the approach of the ST/ case in not 

granting interim relief to arbitration seated outside of Bangladesh and re/ects a tendency 
on the part of the Bangladeshi courts to interpret section $ of the AA 2001 restrictively.

KvO VKEPPEZd WTm

The KRC case arose out a dispute in relation to the shipment of goods under a charter 
agreement. Under the relevant agreement, HRC shipped ‘$ containers to Sri Lanka from 
Bangladesh. However, much of the said cargo was dropped into the sea and washed away 
when the ship was hit by a tsunami, while berthing at its destination port. HRC submitted that 
the loss was not only due to the tsunami but also due to the negligence of the shipXs crew. 
As a result, HRC claimed compensation and damages through the Bangladeshi courts, by 
instituting an suit. However, since the charter agreement contained an arbitration clause, the 
Defendants Nos. ‘ and 6 commenced arbitral proceedings in London and applied for the suit 
to be stayed under section 10 of the AA 2001

‘
.

The issue before the Bangladeshi High Court in the suit was whether it should stay the 
local proceedings in favour of the arbitration in London. As a preambular statement, the 
High Court noted that the AA 2001 was largely based on the United Nations Commission 
on International Trade Law (UNCITRAL) Model Law on International Commercial Arbitration 
(the Model Law) and that the harmonisation and /exibility fostered by the Model Law was 
also enshrined in the AA 2001.

6

Bearing in mind that the AA 2001 avowedly sought 7to establish a uniform legal framework for 
the fair and e#cient settlement of disputesX

[
through international commercial arbitration, 

the court in the KRC case ruled that section $(1) had to be interpreted inclusively. It explained 
as follows?

It is evident that Section $(1) provides that 2001 Act would apply where the 
place of arbitration is in Bangladesh. It does not state that it would not apply 
where the place of arbitration is not in Bangladesh. Neither does it state that 
the 2001 Act would 7onlyX apply if the place of arbitration is Bangladesh.

5

Bangladesh Explore on dAv

https://globalarbitrationreview.com/review/the-asia-pacific-arbitration-review/2016/article/bangladesh?utm_source=GAR&utm_medium=pdf&utm_campaign=The+Asia-Pacific+Arbitration+Review+2016


RETURN TO OIZTgZTV  RETURN TO VYNNAvL

In contrast, the court noted that the UNCITRAL Model Law, through articles 1(2) and 5, 
has an exclusive deqnition as it provides that proceedings will 7onlyX be stayed if it is in 
the territory of a state. The High Court interpreted this omission to be an indication that 
the Bangladesh Parliament did not intend to restrict the application of the AA 2001 only to 
arbitration proceedings taking place in Bangladesh.

In the KRC case, the High Court commented on the importance of this interpretation in 
relation to interim remedies. It held that, if such an interpretation was not given, it would 
inhibit applications for interim relief in Bangladesh, even if the properties and assets of the 
parties may be in Bangladesh. This line of reasoning rested upon the Indian decision of –lej 
Focas v Skoda Ejport,

G
 where it was held that the courts have the power to grant interim 

relief for arbitration seated abroad as?

There is always a time-lag between pronouncement of the award and its 
enforcement. If during that interregnum period, the property'funds in 9uestion 
are not saved, preserved or protected, then in some cases the award itself may 
become only a paper award or decree.

10

In relation to arguments against the application to stay the suit, the High Court observed that 
if such a stay was not possible?

]!:then the provision for enforcement of foreign arbitral award will become 
redundant as prior to completion of the foreign proceedings, one of the party 
is free to obtain an order injuncting the foreign arbitration proceedings and as 
such there would not be any foreign arbitral award to enforce.

11

In light of the above reasoning, the court in the KRC case stayed the suit in favour of the 
arbitration seated outside Bangladesh. It is clear from the reasoning that the court in the 
KRC case took a more purposive interpretation of section $ of the AA 2001, bearing in mind 
that the AA 2001 was modelled largely on the UNCITRAL Model Law and acknowledging 
that such an interpretation was necessary in order to make interim remedies available to 
aggrieved parties arbitrating their disputes outside Bangladesh.

Despite this progressive approach, the court in the ST/ case and Egyptian Fertilizer case 
came to the exact opposite decision on the very issue of providing interim remedies to parties 
arbitrating their disputes outside Bangladesh.

VT1 OIvPIvATEIZ WTm

The ST/ case arose out of a supply contract between ST– Corporation Ltd, a foreign 
company, and Meghna ’roup of Industries Limited, a company incorporated under the laws 
of Bangladesh. The contract contained an arbitration agreement under which any dispute in 
relation to the contract was to be resolved through arbitration in Singapore. Disputes arose 
under the contract and arbitration was commenced in Singapore.

While the arbitration proceedings were pending, ST– qled for an interim order in the 
Bangladeshi High Court against some of the respondents under section [A of the AA 2001

12
 

to restrain those respondents from transferring or selling off their assets, so as to prevent 
them from escaping from their obligations under the forthcoming arbitral award.
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The main issue for the High Court was whether interim remedies could be provided in cases 
of foreign arbitration, seated outside Bangladesh, under the AA 2001.The High Court began 
its judgment with a plain reading of section $ of the AA 2001 and held that the legislature 
intended for the AA 2001 to apply only when the arbitration proceeding is in Bangladesh. The 
High Court held?

From a combined reading of Section 2(ga) ]2(c):, 2(ta) ]2(k): and Section $ of 
the Act, it is apparent that the intention of the legislature is that the scope of the 
Act of 2001 is limited within the territory of Bangladesh, except that there is a 
scope to enforce an award passed in a foreign arbitration, pursuant to Section 
$(2) read with Sections 4‘, 46 and 4[ of the said Act of 2001.

1$

In relation to the interpretation of statutes, the court held that the literal construction of a 
statute is the golden rule of construction and that when words in a statute are clear and 
unambiguous, they should be construed according to their tenor and meaning, as it most 
clearly re/ects the intention of the legislature. The High Court further explained that, while 
interim measures for foreign arbitration were provided for in other jurisdictions, until and 
unless the Parliament enacts such a provision explicitly in a statute, such measures cannot 
be granted in Bangladesh.

The High Court was persuaded by the authorities cited by the respondents and found that 
the law as in sections $(1) and $(4) of the Act is limited in application as to the arbitration 
being held in Bangladesh and that the High Court could not refer the parties to arbitration 
under section 10 of AA 2001, as the proceedings were being conducted outside Bangladesh. 
The High Court held that since the Appellate Division had categorically ruled on this issue, 
there was no further scope for this Court to depart from their qndings in light of the binding 
precedent rule enshrined in Article 111 of the Constitution of the PeopleXs Republic of 
Bangladesh.

14
 The High Court also considered the KRC and the Bhatia cases but showed 

due deference to the decisions of the Appellate Division.

The narrow construction of the scope of AA 2001 has been adopted in several cases 
succeeding the ST/ case. This is evident in the Egyptian Fertilizer case, decided on 10 June 
2014, and will be a cause for serious concern among the international business community 
and lawyers that seek remedies from Bangladeshi courts to support the arbitral process 
conducted abroad.

gdLPTEAZ (gvTEWESgv TvAmEZd WTm

The Egyptian Fertilizer case arose from a dispute over the performance of a sales contract 
for fertiliser. The applicant, Egyptian Fertilizer Trading Ltd (Egyptian Fertilizer) is a limited 
company incorporated under the laws of the United Arab Emirates. On 10 September 200G, 
it entered into a contract with the respondent, East West Property Development (Private) 
Ltd (East West), a limited company incorporated under the laws of Bangladesh, for the sale 
of $‘,000 tonnes of granular urea. Under the terms of the contract, East West agreed to 
conqrm a letter of credit in favour of Egyptian Fertilizer qve business days before shipment 
of the fertiliser. In the event of a dispute, the parties agreed to refer the matter for arbitration 
before the International Court of Arbitration at the International Chamber of Commerce (ICC) 
in London.

Bangladesh Explore on dAv

https://globalarbitrationreview.com/review/the-asia-pacific-arbitration-review/2016/article/bangladesh?utm_source=GAR&utm_medium=pdf&utm_campaign=The+Asia-Pacific+Arbitration+Review+2016


RETURN TO OIZTgZTV  RETURN TO VYNNAvL

However, after an initial phase of cooperation and after Egyptian Fertilizer booked a large sum 
of urea, East West began to delay performance of its contractual obligation to open a line of 
credit. After the deadline for performing the contract passed, Egyptian Fertilizer notiqed East 
West of its intention to pursue legal action under the terms of the contract.

Subse9uently, on ‘ January 2010, Egyptian Fertilizer qled a re9uest for arbitration before 
the ICC and three days later, the ICC informed East West that such proceedings had 
been initiated. Immediately thereafter, East West qled a title suit

1‘
 in a district court in 

Bangladesh praying for the contract to be declared 7illegal, void and having no binding 
effectX and for a permanent injunction to be placed on Egyptian Fertilizer from pursuing 
any proceedings. Moreover, pending settlement of the suit, East West applied for an interim 
injunction restraining the petitioner from pursuing the arbitration abroad. This injunction was 
granted by the district court on 25 January 2010 and Egyptian FertilizerXs application for the 
suit to be stayed in favour of arbitration was rejected on 1 June 2010.

Egyptian Fertilizer subse9uently petitioned the High Court to provide interim relief, on the 
basis that sections [ and 10 of AA 2001 granted the court such power, regardless of the 
chosen seat of arbitration. They submitted that restrictively interpreting AA 2001 would 
frustrate the intent of the Bangladeshi legislature and violate the countryXs international 
treaty obligations under the UNCITRAL Model Law and the United Nations Conference 
on International Commercial Arbitration.

16
In particular, it was argued that the legislature 

intended for the subject matter of the arbitration to be preserved and protected. Furthermore, 
counsel for Egyptian Fertilizer submitted that the lower court did not have jurisdiction over 
the dispute as the ICC had assumed jurisdiction before the suit was qled and that the suit 
itself was vexatious and infringed the arbitration agreement in the contract. Notably, Egyptian 
Fertilizer prayed that an injunction be passed on East West from pursuing the suit until the 
completion of the arbitration proceedings and pronouncement of an award.

1[

East  West  submitted that  the High Court  did  not  have jurisdiction over  the instant 
proceedings, in light of the proceedings before the lower courts. They referred to a decision of 
the Appellate Division of the Supreme Court of Bangladesh, Managing Director, Rupali Bank 
Limited and others v Tafazal Kossain and others,

15
 which established that if a court does 

not have jurisdiction over a matter, it should not go into the merits of the said matter. East 
West averred that an application under section [A of the AA 2001 was not maintainable as 
the place of arbitration was outside Bangladesh. In its view, the only provisions of AA 2001 
that are applicable when arbitral proceedings are seated outside Bangladesh were sections 
4‘, 46 and 4[, which concern the recognition and enforcement of foreign arbitral awards. 
East West also brought to the High CourtXs attention that an award was delivered by the ICC 
on $0 June 2012, pursuant to which Egyptian Fertilizer had qled a money decree execution 
case for the recovery of the value of the fertiliser and sought to attach East WestXs property to 
secure the same. East West noted that Egyptian Fertilizer had failed to notify the High Court 
of these developments. They contended that the application could no longer be maintained 
as its core purpose of restraining domestic litigation in favour of arbitration had evaporated.-1G

On hearing the partiesX submissions, the High Court rejected the application on the basis that 
it was not maintainable. The High Court had three reasons for arriving at such a decision. 
Firstly, it held that while exercising its special statutory jurisdiction under section [A of the 
AA 2001, the High Court did 7not act as a court of appeal or revision against any order 
passed by a court or judicial authority in any suitX

20
 and in such capacity it did not have 
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constitutional jurisdiction over the lower court. The High Court averred that the proper 
course of action in such circumstances would have been to qle a revisional application 
before a superior court against the order or orders of the district court under section 11‘ 
of the Code of Civil Procedure 1G05 (Bangladesh).

21
 The court added that a host of recent 

arbitration applications had been rejected on the same grounds.
22

 Secondly, the court held 
that pursuant to a literal interpretation of section $(1) of the AA 2001, applications for interim 
relief from the High Court under sections [, [A and 10 of AA 2001 were not maintainable for 
arbitration proceedings seated outside Bangladesh. The court interpreted the scope of the 
Act to extend 7onlyX

2$
 to arbitrations seated in Bangladesh. While sections 4‘ to 4[ of the AA 

2001 were speciqcally made applicable under section $(2), all other sections of the AA 2001 
were omitted.

24
Thirdly, the High Court was of the view that following the pronouncement of 

the arbitration award by the ICC, the substance of the application had fallen away. There was 
no longer any need for an injunction and further prolongation of the matter was an abuse of 
process of the High Court.

2‘

On the face of the judgment, it is unclear whether counsel for Egyptian Fertilizer referred 
to KRC but it is apparent that the High Court in the instant case was not moved by the 
same considerations as in the earlier cases. Unlike the KRC case, the High Court in Egyptian 
Fertilizer did not inclusively interpret section $, in line with legislative intent and the UNCITRAL 
Model Law. Such an interpretation would have facilitated the dual public policy objectives 
of encouraging commerce and peacefully resolving disputes. Moreover, it is clear that a 
literal interpretation of the AA 2001 is also out of line with the intention of the Bangladeshi 
Parliament, when it speciqcally amended the AA 2001 in 2004 to incorporate a section on 
interim relief. The Bangladesh Law Commission, which formulated this amendment stated?

The arbitral tribunal, (after it is constituted), is empowered to take interim 
measures during the arbitral proceedings. The absence of a provision to take 
such measures before constitution of the arbitral tribunal and after making 
of an arbitral award may provide an unscrupulous party an opportunity to 
defeat the award that may be made against it ]...: We feel that a provision 
empowering the Court to take interim measures should be included in the 
]Arbitration Act, 2001: in order to prevent an unscrupulous partyXs attempt to 
defeat enforcement of an award.

26

The High Court remarked that Egyptian Fertilizer should have submitted a revision petition 
before  a  competent  court  against  the  order  or  orders  of  the  district  court  but  the 
anti-arbitration stance demonstrated by the lower court from the commencement of 
proceedings renders it unlikely that the relief sought would have been available through 
such an avenue. It is in such circumstances, given the substantial sums involved, that the 
assistance of the High Court becomes all the more necessary.

Though Egyptian Fertilizer successfully secured an arbitral award in its favour, it now faces 
an uphill task of having that award recognised and enforced in Bangladesh.

OIZOWYVEIZ

The importance of interim remedies cannot be understated. The purpose of such remedies 
is generally to uphold and support the arbitral process and prevent any steps from being 
taken by the losing party which may cause irreparable harm to the process by making the 
enforcement of the award impossible.
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While arbitral tribunals can order interim relief, it is an accepted fact that there may be a 
number of situations where only national courts can effectively address the potential harm 
to the arbitral process. For example, effective authority may be re9uired from a national court 
within whose jurisdiction the party against whom the relief is sought is resident. As Lew 
explains?

Due to the standing organisation of state courts, and the direct enforceability of 
court ordered interim measures, they are in general 9uicker and more effective 
than measures ordered by tribunals which in some cases may have to be 
declared enforceable by state courts.

2[

It is my view that the construction of the AA 2001 in the ST/ and Egyptian Fertilizer 
cases is regressive in terms of the development of arbitration laws in Bangladesh, as 
it leaves open the possibility that the innocent party, even after undertaking expensive 
arbitration proceedings in good faith, is left with little more than a paper award. While such 
a development is in line with the Indian Supreme CourtXs decision in Bharat Aluminium Co

25
 

that Indian courts are unable to interfere or issue any interim orders in respect of arbitration 
seated outside India, to allow such a result is manifestly against the ethos and spirit of the 
UNCITRAL Model Law and the New York Convention, to which Bangladesh is a party.

Unfortunately, it now seems that, unless the Bangladeshi Parliament amends the AA 2001 to 
expressly include a provision that states that the Bangladeshi courts have the power to issue 
interim remedies in cases of foreign-seated arbitrations, the High Court will not purposively 
read the Act or exercise their inherent powers to grant such relief. It is feared that this might, 
in turn, dilute the reputation that Bangladesh is trying to develop as an arbitration friendly 
jurisdiction. This may not be healthy for a developing country which is actively trying to attract 
foreign investment and international trade.

In relation to this particular interim remedy issue, it is felt that Bangladesh could take valuable 
lessons from a developed arbitral jurisdiction like Singapore. In Multi-Code Electronics 
Industries v Toh Chun Toh and –thers,

2G
 the Singapore High Court took a less restrictive 

approach on this issue, deciding that it could, under its general statutory power, grant 
injunctions in support of foreign-seated arbitral proceedings. To avoid future confusion, 
SingaporeXs International Arbitration Act (IAA) was amended in line with the revisions made 
to the Model Law in 2006. As part of the revisions, the original article 1[ of the Model Law 
was replaced by a new chapter on interim measures. This contains a new article 1[J, which 
provides that?

A court shall have the same power of issuing an interim measure in relation to 
arbitration proceedings irrespective of whether their place is in the territory of 
the enacting State, as it has in relation to proceedings in court.

The intention of this new provision of the UNCITRAL Model Law was to clarify beyond doubt 
the powers of a competent court to grant interim measures. In line with this, SingaporeXs IAA 
was amended on 1 January 2010 to include a new section 12A on court-ordered measures. 
The new section 12A(1) drew on article 1[J of the Revised Model Law and clariqed that the 
courtXs powers to grant interim measures are not restricted to Singapore-seated arbitrations.
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1. Section $ of the AA 2001 states?
 Scope…(1) This Act shall apply where the place of Arbitration is in BangladeshN (2) 
5otwithstanding anything contained in sub-section (1) of this section, the provisions 
of ss 4q, 46 and 47 shall also apply to the arbitration if the place of that arbitration is 
outside BangladeshN (3) This Act shall not affect any other law for the time being in 
force by virtue of which certain disputes may not be submitted to arbitrationN (4) Where 
any arbitration agreement is entered into before or after the commencement of this 
Act, the provisions thereof shall apply to the arbitration proceedings in Bangladesh 
relating to the dispute arising out of that agreementx

2. KRC Shipping Ltd v MH /-Press Manaslu and –thers ]unreported:. This case has been 
recently reported in 1 LCLR ]2012:, Vol.2, pp.20[322.

$. ST/ Corporation Ltd v Meghna Group of Industries Limited and others, Arbitration 
Application No.16 of 200G ]unreported:. This case has been recently reported in 1 
LCLR ]2012: Vol.2, pp.1‘G31[5.

4. Egyptian Fertilizer Trading Limited vx East West Property Development (Private) 
Limited, Arbitration Application No. 11 of 2010 ]unreported:.

‘. Section 10 of the AA 2001 states?
 10x Arbitrability of the dispute…(1) Where any party to an arbitration agreement or 
any person claiming under him commences any legal proceedings against any other 
party to the agreement or any person claiming under him in respect of any matter 
agreed to be referred to arbitration, any party to such legal proceedings may, at any 
time before .ling a written statement, apply to the Court before which the proceedings 
are pending to refer the matter to arbitrationx (2) Thereupon, the Court shall, if it 
is satis.ed that an arbitration agreement ejists, refer the parties to arbitration and 
stay the proceedings, unless the Court .nds that the arbitration agreement is void, 
inoperative or is incapable of determination by arbitrationx

6. KRC judgment, paragraph 25, referring to M[s Strains Construction Company v 
Government of Bangladesh represented by Chief Engineer, Roads and Kighways 
Departments 22 BLD (HCD) 2$6.

[. KRC judgment, para.2[.

5. KRC judgment, para.$2.

G. –lej Focas Pvtx Ltd v Skoda Ejport Cox Ltd. 2000 AIR (Del) 1[1.

10. KRC judgment, paragraph 40.

11. KRC judgment, paragraph 46.

12. Section [A of the AA states?
 7Ax  Powers  of  court  and  Kigh  Court  Division  to  make  interim  orders:  (1) 
5otwithstanding anything contained in Section 7, unless the parties agree otherwise, 
upon prayer of either parties, before or during continuance of the proceedings or 
until enforcement of the award under section 44 or 4q in the case of international 
commercial arbitration the Kigh Court Division and in the case of other arbitrations the 
court may pass order in the following matters: ] (c) To restrain any party to transfer 
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certain property or pass in;unction on transfer of such property which is intended to 
create impediment on the way of enforcement of awardx

1$. ST/ judgment, paragraph 22.

14. Article 111 states? 7The law declared by the Appellate Division shall be binding on the 
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be binding on all courts subordinate to it.X
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16. Egyptian Fertilizer case, paragraph [.

1[. Prayer 9uoted in Egyptian Fertilizer case, paragraph $.
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by a Court of Joint District Judge, Senior Assistant Judge or Assistant Judge, from 
which no appeal liesN and if such Court appears to have committed any error of law 
resulting in an error in such decree or order occasioning failure of ;ustice, the Kigh 
Court Division may, revise such decree or order and, make such order in the suit or 
proceedings, as it thinks .tx (2) The Court of District Judge may, on the application of 
any party aggrieved, call for the record of any suit or proceeding, in which an order has 
been passed by a Court of Joint District Judge, Senior Assistant Judge or Assistant 
Judge, from which no appeals liesN and if such Court appears to have committed any 
error of law resulting in an error in such order occasioning failure of ;ustice, the Court 
of District Judge may, revise such order and, make such order as it thinks .t “xxx”
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OKEZA

IPgZEZd mIIv TI EOO AvHETvATEIZ EZ OKEZA

ZgF mgUgWIPNgZT EZ EZUgVTNgZT TvgATL AvHETvATEIZ
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The dynamic development of arbitration in China over the past year continues to attract 
much attention from the arbitration community. A lot of changes took place in both rules 
of law and legal practice. ChinaXs leading arbitration institutions, the China International 
Economic and Trade Arbitration Commission (CIETAC) and Beijing Arbitration Commission 
(BAC), promulgated their latest arbitration rules in November 2014 and December 2014 
respectively,  presenting signiqcant amendments to their  previous ones. The judicial 
decisions rendered by intermediate peopleXs courts in Shanghai and Shenzhen stirred up a 
further round of discussion on jurisdictional 9uestions arising from the split of CIETAC. The 
revised interpretation on the Civil Procedure Law of the PRC (2012) issued by the Supreme 
PeopleXs Court (SPC) embraces some important judicial explanation on arbitration-related 
matters. Furthermore, newly published court decisions have clariqed some controversial 
issues, such as whether the Chinese parties may submit their pure domestic dispute for 
arbitration in a foreign country and whether it is valid for an ICC arbitration clause to 
designate China as the seat of arbitration.

This chapter highlights the latest development of commercial arbitration and BIT arbitration 
in China, covering the period from June 2014 to April 201‘.

OAVgWIAmV I( OEgTAO AZm HAO

Despite being entangled in post-split problems, CIETAC made marvellous progress in 2014 
to create the highest caseload in history. According to the statistics released on CIETACXs 
o#cial website,

1
 CIETAC accepted a total of 1,610 arbitration cases in 2014, including $5[ 

foreign-related cases and 1,22$ domestic cases. The 2014 caseload represents a 25 per 
cent increase (by $‘4 cases) from 201$. The total amount of claim of all cases accepted by 
CIETAC in 2014 reached $[.5 billion renminbi, which represents an increase of ‘‘ per cent or 
1$.4 billion renminbi from 201$. The parties involved came from 45 countries and regions. 
In 2014 CIETAC amended its list of arbitrators, and the new list of arbitrators is composed of 
1,212 arbitrators from 41 countries. The number of CIETAC arbitrators from foreign countries 
and Hong Kong and Macao is now $$2, corresponding to 2[.‘ per cent of the total number.

BAC took cognisance of 2,041 cases in 2014, increasing by 2‘.4 per cent in terms of 
newly accepted cases compared to that in 201$. Of these, 41 cases are international, 
corresponding to 2.01 per cent of BACXs total case number. A remarkable record achieved 
by BAC in 2014 is that none of its arbitral awards were set aside by the competent peopleXs 
court in Beijing, and only one arbitral award was refused enforcement.

2

ChinaXs overall arbitration case number in 2014 reached 11$,660, an increase of G per cent 
compared to 201$. The total amount of the claims is 26‘.6 billion renminbi.

TKg ZgF 0C5j OEgTAO vYWgV

CIETAC published its new Arbitration Rules in November 2014, which became effective 
as from 1 January 201‘ (the 201‘ CIETAC Rules). The 201‘ CIETAC Rules are designed 
to improve the e#ciency of CIETAC arbitral proceedings and bring the CIETAC rules 
further in line with international best practice. Key amendments include provisions dealing 
with problems after CIETACXs split, multiparty arbitration, joinder of additional parties, 
consolidation of arbitration, arbitratorXs power to order interim protection, emergency 
arbitrator and special provisions in relation to arbitration administered by CIETAC Hong Kong 
Arbitration Center. The major changes are summarised as follows?
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Provisions Wealinw Uith Post-split Problems

Article 2.6 of the 201‘ CIETAC Rules states?

Where the subcommission'arbitration centre agreed upon by the parties does 
not exist or its authorisation has been terminated, or where the agreement 
is ambiguous, the ]CIETAC: Arbitration Court shall accept the arbitration 
application and administer the case. In the event of any dispute, a decision 
shall be made by CIETAC.

This provision aims to address the confusion and ambiguity that followed the secession 
of the former Shanghai and Shenzhen subcommissions from CIETAC. Since CIETAC 
reorganised its two subcommissions in Shenzhen and Shanghai on $1 December 2014, this 
provision will lead to acceptance of cases by CIETACXs South China Subcommission (located 
in Shenzhen) or Shanghai Subcommission where an arbitration agreements provides for 
arbitration by CIETAC Shenzhen (or South China) Subcommission or CIETAC Shanghai 
Subcommission.

Jse Of Sinwle Arbitration Concerninw Multiple Contracts

Article 14 of the 201‘ CIETAC Rules permits parties to commence a single arbitration 
concerning disputes arising out of multiple contracts. The claimant may initiate a single 
arbitration concerning multiple contracts if?

á such contracts consist of a principal contract and its ancillary contracts or such 
contracts involve the same parties as well as legal relationships of the same nature+

á the disputes arise out of the same transaction or the same series of transactions+ and

á the relevant arbitration agreements are identical or compatible.

Eoinder Of Additional Parties

Article 15 of the 201‘ CIETAC Rules introduces a mechanism for joining additional parties to 
an ongoing arbitration. It allows third parties to be invited at any stage into the proceedings. A 
party wishing to add an additional party into the proceedings may qle a re9uest with CIETAC 
if the third party is prima facie bound by the same arbitration agreement on which the arbitral 
proceedings are founded. CIETAC will make a decision having heard all parties and the party 
to be joined to the proceedings.

Compulsory Consolidation Of Proceedinws

A mechanism for parallel proceedings to be consolidated into a single arbitration on 
consensus basis was qrst introduced by the 2012 CIETAC Rules. Article 1G of the 201‘ 
CIETAC Rules further allows a party to have an unprecedented right to re9uest compulsory 
consolidation of parallel arbitration proceedings even without consent from all the other 
parties. Under such rule, two or more proceedings can now be compulsorily consolidated 
by CIETAC at the re9uest of any party if the claims in these arbitrations?

á share the same arbitration agreement+

á are made under multiple arbitration agreements that are identical or compatible and 
the arbitrations involve the same parties and the legal relationships are of the same 
nature+ or
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á are made under multiple arbitration agreements that are identical or compatible, 
and the multiple contracts involved consist of a principal contract and its ancillary 
contracts.

Fmerwency Arbitration

A new emergency arbitration procedure has been introduced into the 201‘ CIETAC Rules in 
line with other major international arbitration institutions such as the ICC, AAA, SCC, SIAC 
and HKIAC. Article 2$ allows parties to appoint and apply to an emergency arbitration for 
urgent interim relief prior to the establishment of the arbitral tribunal in accordance with the 
procedures set out in Appendix III of the 201‘ CIETAC Rules. The emergency arbitratorXs 
power ceases on formation of the arbitral tribunal,  and the existence of emergency 
proceedings does not preclude a party from applying to any competent court for interim relief 
concurrently. Since the current Chinese law does not grant an arbitral tribunal with the power 
to order interim relief measures, the new provisions are understood to apply primarily to 
arbitration administered by CIETAC Hong Kong Arbitration Center or an arbitration under the 
auspices of CIETAC with its seat outside mainland China. In Hong Kong or other jurisdictions 
where an arbitral tribunalXs order for interim measures are recognisable and enforceable, the 
emergency arbitration may come into play.

Special Provisions Hor CLFTAC Konw &onw Arbitration Center

In the 201‘ CIETAC Rules, a new chapter has been introduced for arbitration administered 
by CIETAC Hong Kong Arbitration Center. According to article [4, for the cases administered 
by CIETAC Hong Kong Arbitration Center, unless otherwise agreed by the parties, the seat of 
arbitration shall be Hong Kong, the law of the arbitration shall be the Arbitration Ordinance 
of Hong Kong, and the arbitral award shall be a Hong Kong award. The implication is that 
CIETAC Hong Kong awards will be recognisable and enforceable in China in accordance with 
the reciprocal enforcement arrangement that exists between mainland China and the Hong 
Kong SAR. Article [[ expressly provides that CIETAC Hong Kong arbitral tribunals may order 
interim relief. Whereas CIETAC Hong Kong Arbitration Center possesses a uni9ue dual status 
(ie, as a Hong Kong-based entity and as a branch of a China-based arbitration body), it is likely 
that the Center may well take advantage of it by transferring a partyXs application for interim 
measures to a Chinese peopleXs court for determination if there is a demand for interim 
measures to be taken in mainland China. Article 52 allows CIETAC Hong Kong Arbitration 
Center to charge administrative and arbitratorsX fees separately, according to a fee scale in 
line with international practice. The improved fee scale should increase the transparency of 
fees allocation as well as the attractiveness of the CIETAC Hong Kong Arbitration Center to 
top international arbitrators.

Borrowing from the IBA Rules on the Taking of Evidence in International Arbitration and 
Chinese principles of evidence in civil litigation, CIETAC drew up and published its ’uidelines 
on Evidence, which became effective on 1 March 201‘. These ’uidelines are not an integral 
part of the CIETAC Arbitration Rules. The application of the ’uidelines is subject to the 
consent of the parties in each case. The parties may agree to adopt the ’uidelines in whole or 
in part, or they may agree to vary them. In case of con/ict between the Arbitration Rules and 
the ’uidelines that the parties have agreed to adopt in a speciqc case, the arbitral tribunal 
shall apply the ’uidelines.

$

TKg ZgF 0C5j HAO vYWgV
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On 4 December 2014, BAC o#cially released its new Arbitration Rules, which took effect on 
1 April 201‘ (the 201‘ BAC Rules). The revision of its arbitration rules has re/ected BACXs 
fast-growing experience in arbitration as well as its close attention to the developments in 
international arbitration practice. Important changes or inputs contained in the 201‘ BAC 
Rules include?

á The 201‘ BAC Rules announces that  BAC is  also called Beijing International 
Arbitration Center (article 1). BAC may determine any place as the seat of arbitration 
(article 26).

á The arbitral tribunal may, upon authorisation from BAC, make jurisdiction decision by 
a separate decision, an interlocutory award or qnal award (article 6).

á Like the 201‘ CIETAC Rules, the 201‘ BAC Rules allow joinder of additional parties 
(article 1$), consolidation of arbitration (articles 25-2G) and emergency arbitration 
(articles 62-6$).

á The parties in multiparty arbitration may qle claims against each other, even if the 
parties are on the same side of claimants or respondents. This may allow all parties 
to have their disputes resolved by the same arbitral tribunal once and for all (article 
14).

á The  arbitral  tribunal  may  verify  and  assess  the  evidence  according  to  laws, 
regulations, judicial interpretations and trade usages or other customs of the relevant 
industry. The arbitral tribunal will examine the evidence comprehensively (article $[).

á Upon a joint re9uest by both parties, or at a re9uest by one party approved by BAC, 
BAC may appoint one or more stenographers to record the hearing, and the resulting 
additional costs shall be borne by the parties or the re9uesting party (article 40).

á The arbitral tribunal may impose sanctions on a party who deliberately delays 
or obstructs the arbitration proceedings by adjusting the allocation of costs. 
Furthermore, it adds that the recoverable costs include but not limited to attorneysX 
fees, costs of preservation measures, travel and accommodation expenses, and 
notarial fees (article ‘1).

á The arbitral tribunal may, according to the prior agreement by the parties, or upon 
the partiesX consensus during the arbitral proceedings, render its award amiable 
compositeur or ej aeVuo et bono, but such award shall not violate the mandatory 
provisions of law and the public interest (article 6G).

á For international arbitration, the 201‘ BAC Rules provide that the administrative 
fee charged by BAC and the fees paid to the arbitrators shall be separated and 
that the parties may decide the method for payment of arbitratorsX remuneration. 
Furthermore, arbitratorsX remuneration may be calculated at an hourly rate as agreed 
between the arbitrators and the parties, or, in absence of agreement, according to the 
fee schedule formulated by BAC. The capped hourly rate for arbitratorsX remuneration 
may reach 6,000 renminbi (article 61 and Appendix 2).

Overall, the changes introduced into BACXs new Rules are bold and signiqcant compared 
to the 2005 BAC Rules and may serve better to conduct fair, e#cient and less expensive 
arbitration.

OINPvgKgZVEUg MYmEOEAW EZTgvPvgTATEIZ IZ OEUEW PvIOgmYvAW WAF
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On $0 January 201‘, the SPC promulgated its Judicial Interpretation of the Civil Procedure 
Law (the Interpretation), which came into effect on 4 February 201‘. The Interpretation 
contains 2$ chapters and ‘‘2 articles in total. Being the most comprehensive judicial 
interpretation in SPCXs history, it is a substantive update of the SPCXs previous interpretation 
on Civil Procedure Law in 1GG2 and aims to implement the 2012 Civil Procedure Law.

There are at least 1[ articles that are directly related to arbitration in the Interpretation, 
touching on topics such as court jurisdiction, validity of arbitration agreement, interim 
measures, enforcement, ad hoc arbitration and foreign arbitral award. They include?

á The court ordering interim protection measures has jurisdiction over claim for 
losses therefrom if the party re9uesting interim protection measures fails to initiate 
arbitration or the re9uest is proved to be wrong (article 2[).

á If the court accepting a case is challenged on the basis that there is a valid arbitration 
agreement, the court should strike out the action if? (i) the arbitration institution or 
another court has already upheld the validity of the arbitration agreement+ (ii) the 
parties have not challenged the validity of the arbitration agreement before the qrst 
hearing in the arbitration+ or (iii) the court itself reaches a decision that the arbitration 
agreement is valid (article 216).

á An arbitral award may be partly denied enforcement if the party against whom the 
enforcement is sought can prove that there exists any of the irregularities enumerated 
by law as to that part (article 4[[).

á The ruling of the court refusing enforcement of an arbitral award is not subject to 
challenge before or review by the higher level court.

á As regards the dispute that has been arbitrated, the parties can either enter into a new 
arbitration agreement to arbitrate their dispute again or submit their dispute to the 
court (article 4[5).

á Where a foreign-related arbitration institution in China transfers a partyXs application 
for asset protection measures, the court grants an order only upon security provided 
by the applicant. Where the court orders evidence preservation, it has discretion to 
exempt the applicant from providing security, if the court considers such security 
unnecessary (article ‘42).

á In order to enforce a foreign arbitral award, the applicant must qrst apply to have the 
award recognised by the court. Only after the court rules to recognise the award can 
it then grant enforcement. If the applicant only applies to recognise the award but not 
to enforce it, the court would only rule on its recognition but not to enforce it (article 
‘46).

á Recognition and enforcement by the Chinese court of an arbitral award made by an 
ad hoc tribunal outside the territory of the PRC can be sought according to a treaty to 
which China accedes or on the basis of reciprocity (article ‘4‘).

The Interpretation has extensively enlarged the provisions on taking of evidence, running 
from article G0 to article 124. Among other things, the Interpretation allows the court to order 
production of evidence, ask the witnesses to warrant that they will tell the truth, and treat the 
statement made by a party-appointed expert as that partyXs statement. As arbitral tribunals 
seated in China usually make reference to judicial interpretation when conducting arbitration 
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proceedings, it is expected that the Interpretation will have signiqcant impact on arbitration 
practice in China.

The SPC gives its Interpretation basically within the current framework of arbitration 
legislation without addressing some hotly debated issues such as whether ad hoc arbitration 
may be allowed in mainland China and whether an arbitral tribunal may order interim 
measures. At this stage, ad hoc arbitration may not be conducted in mainland China and 
only a court of law may order interim protection measurea.

MYmEOEAW mgOEVEIZV IZ MYvEVmEOTEIZAW EVVYgV A(Tgv TKg VPWET I( OEgTAO

To cope with disputes brought with by the breaking away of the Shanghai International 
Economic and Trade Arbitration Commission (SHIAC) and the South China International 
Economic and Trade Arbitration Commission (SCIA) from CIETAC, the SPC issued its Notice 
on Certain Issues in Relation to the Correct Handling of Judicial Review of Arbitration Matters 
(the SPC Notice)

4
 on 4 September 201$. The SPC Notice set up a level-by-level pre-reporting 

mechanism for local courts to harmonise judicial review practice in dealing with jurisdictional 
issues and judicial review over arbitral award in relation to split of CIETAC. Uncertainty and 
confusion continued, however, as for more than one year after the SPC Notice was published, 
no judicial decision was unveiled to the public. Therefore, outsiders had no way to know what 
tests the SPC would use to instruct the local courts to determine and resolve the relevant 
problems.

On $1 December 2014, CIETAC announced that it had reconstituted its Shanghai and 
South China subcommissions. In combination with CIETACXs announcement to terminate 
its authorisation of SHIAC and SCIA on $1 December 2012, it seems that SHIAC and SCIA 
would have no jurisdiction over disputes where the parties had agreed to have their disputes 
administered by CIETACXs Shanghai Subcommission or CIETACXs Shenzhen (South China) 
Subcommission. But with publication of a number of court decisions, this presumption 
becomes unsustainable and it turns out to be the contrary, at least for those arbitration 
clauses concluded prior to the split of CIETAC.

Also on $1 December 2014, the Shanghai No. 2 Intermediate PeopleXs Court ruled in the 
case 5i Laibao and Liu Donglian v Soudal Investment Limited

‘
 that SHIAC, instead of 

CIETAC, had jurisdiction over a dispute arising from a 2010 contract where the parties 
had agreed to arbitrate before the 7China International Economic and Trade Arbitration 
Commission Shanghai SubcommissionX. In the civil ruling, the court held that SHIACXs 
former name was CIETAC Shanghai Subcommission and it was established in 1G55 through 
formal procedures and legitimately registered with the Bureau of Justice of the Shanghai 
Municipality. Upholding that SHIAC had jurisdiction deriving from the arbitration clause at 
issue, the court stated that?

The arbitration commission designated by said arbitration clause, ie, 7CIETAC 
Shanghai SubcommissionX (which has now changed its name to SHIAC), is an 
arbitration commission duly established by law and is competent to accept 
cases and make awards according to the partiesX arbitration agreement. 
Therefore, the arbitration clause in this case is a valid arbitration clause. The 
dispute between the parties in this case shall be administered by SHIAC as 
expressly agreed in the arbitration clause.
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In addition to the above case, SHIAC reported on its website a series of 12 civil rulings 
by Shanghai No. 2 Intermediate PeopleXs Court on the same or similar issues, handed 
down on 5 and G January 201‘, conqrming that the Shanghai court has now adopted a 
consistent approach to dispose of a number of pending cases that concern the 9uestion 
of CIETAC'SHIAC jurisdiction.

6

Joining in chorus with SHIAC, SCIA also posted on its o#cial website a judicial decision in 
the case Shandong Fuyu Lanshi Tires Co, Ltd v Shenzhen 5ianfu Enterprise Development 
Co, Ltd

[
 by the Shenzhen Intermediate PeopleXs Court conqrming that SCIA had jurisdiction 

where the parties agreed to refer arbitration to 7CIETAC South China SubcommissionX. In 
another case Walmart (Anhui) Commercial Retail Limited v Kuangshan Tianyinfudi Property 
Development Company

5
 the Shenzhen Intermediate PeopleXs Court ruled that 7CIETAC South 

China SubcommissionX stipulated in an arbitration clause of a property leasing agreement 
concluded in February 2011 should be construed as SCIA, which is a lawful arbitration 
institution. Notably, the validity of the same arbitration clause was also qled for examination 
by the Beijing No. 2 Intermediate PeopleXs Court, which delivered a civil ruling

G
declaring that 

it lacked jurisdiction over the dispute and referring it to the Shenzhen Intermediate PeopleXs 
Court for a qnal adjudication.

According to the SPC Notice on level-by-level report, these decisions must have been 
reached with consent from the SPC. So some experienced practitioners conclude that the 
SPCXs position is now also clear? under clauses designating 7CIETAC Shanghai'South China 
SubcommissionX, the competent institution should be the now independent and renamed 
SCIA and SHIAC, not the CIETAC Shanghai'South China subcommissions as reorganised in 
December 2014.

10

Nevertheless, it is still uncertain which institution has jurisdiction over the case if an 
arbitration agreement referring the dispute to CIETAC Shanghai Subcommission or CIETAC 
South China Subcommission was concluded after $1 August 2012 (when SHIAC and SCIA 
jointly announced breaking away from CIETAC), or even after $1 December 2014 (when 
CIETAC announced reconstruction of its Shanghai and South China subcommissions), since 
all the judicial decisions mentioned above only touched on those arbitration clauses entered 
into prior to 1 May 2012 (when CIETAC issued the 2012 CIETAC Rules). Further judicial 
guidelines to clarify the situation in this regard are desirable.

MYmEOEAW mgOEVEIZ HAZZEZd mINgVTEO mEVPYTgV HgEZd AvHETvATgm IYTVEmg 
OKEZA

The 9uestion as to whether two Chinese parties may agree and submit their dispute for 
arbitration seated outside mainland China has been examined and adjudicated in two 
previous civil cases. In the case Jiangsu Aerospace Wanyuan Wind Power Co, Ltd v LM 
Wind Power (Tian;in) Co, the SPC replied to Jiangsu Province High PeopleXs Court

11
 that the 

sales agreement concluded in 200‘ between two Chinese parties involves no foreign-related 
elements because? the parties to the sales agreement are both Chinese legal persons+ the 
subject matter in dispute is located in China+ and the conclusion and performance of the 
sales agreement is in China. The SPC concluded that the arbitration agreement contained 
in the sales agreement is invalid because the Chinese laws have failed to specify that the 
Chinese parties may submit their purely domestic dispute for arbitration, either institutional 
or ad hoc, outside China, and therefore, it is groundless for the parties to have arbitration in 
a country other than China. Similar views were expressed by the SPC in the case Liupanshui 
Kengding Development Co, Ltd v —hang Kongjing.

12
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In a case reported in July 2014, the Bei;ing Chaolaijinsheng Sports and Leisure Co Ltd 
v Bei;ing Suowangzhijin Investment Consulting Co Ltd, this issue was discussed again 
in the judicial decision given by the Beijing No. 2 Intermediate PeopleXs Court. In its civil 
ruling, the Court reiterated that two Chinese parties are banned from having their domestic 
dispute arbitrated outside mainland China. This case involved a contract to operate a 
golf course in Beijing concluded between a Chinese company and a wholly foreign-owned 
enterprise that was registered in Beijing and owned by a Korean citizen. The arbitration clause 
provided for arbitration at the Korean Commercial Arbitration Board (KCAB) in Seoul, which 
rendered an arbitral award on 2G May 201$. In enforcement proceedings the Beijing No. 2 
Intermediate PeopleXs Court, following a reply from the SPC according to the level-by-level 
report mechanism, gave a civil ruling

1$
 on 20 January 2014 to deny recognition and 

enforcement of the KCAB arbitral award. The reasoning held by the SPC is that there were 
no foreign elements in the contract, given that the subject matter was located in China, the 
contract was concluded and performed in China and the wholly foreign-owned enterprise 
had the status of a Chinese enterprise. The SPC went on to hold that PRC law did not 
authorise the parties to refer domestic disputes not involving a foreign element to foreign 
arbitration and that the arbitration clause was invalid. According to article V(1)(a) (invalid 
arbitration agreement) and article V(2)(b) (public policy) of the 1G‘5 New York Convention, 
enforcement of the KCAB arbitral award should be denied.

The Chaolaijinsheng case set off alarm bells that the Chinese judicial authority is far from 
open-minded as to the possibility of letting domestic disputes go to foreign jurisdictions 
for arbitration, even though one or both parties to arbitration are wholly foreign-owned 
companies incorporated in China. To mitigate risks exposed to recognition and enforcement, 
it is wise to have purely domestic disputes arbitrated by Chinese arbitration institutions.

IPgZEZd mIIv TI EOO AvHETvATEIZ EZ OKEZA

In the case Longlide Packaging Co Ltd v BP Agnati SRL, the report of which was published 
by the SPC in April 2014, for the qrst time the SPC conqrmed by a reply to Anhui Province 
High Court

14
 the validity of an ICC arbitration clause by which the parties agreed to have 

arbitration administered by the ICC Court of Arbitration according to its arbitration rules with 
the seat of arbitration in Shanghai, China.

In the arbitration clause, the parties agreed that?

Any dispute arising out of or in connection with this contract should be 
submitted to the International Court of Arbitration of the International Chamber 
of Commerce and be subject to the qnal award rendered by one or multiple 
arbitrators appointed by the Rules of the Court of Arbitration. Jurisdiction place 
should be Shanghai China and the arbitration should be conducted in English.

The SPC held that the arbitration clause complied with the re9uirements under article 16 
of the PRC Arbitration Law that it contained the consensus of arbitration, the matters 
of arbitration and the appointed arbitration institution. Therefore it is a valid arbitration 
agreement.

The Longlide  decision  represents  an  amazing  breakthrough,  for  it  has  clariqed  the 
long-standing doubt over whether parties may agree arbitration by foreign arbitration 
institutions in mainland China. According to the SPC, the validity of an arbitration agreement 
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as such shall be upheld, since the ICC Court could be deemed as an arbitration institution 
under article 16 of the PRC Law, which had been previously misunderstood as providing 
that the terminology 7arbitration commissionX in that clause should not include an foreign 
arbitration body that are not registered under in China.

Commentators contend that in this case the SPC has sent a positive signal that a foreign 
arbitration institution may be permitted to administer arbitration seated in China, however, 
they also pointed out that the Longlide decision does not answer what is arguably the more 
signiqcant 9uestion as to how such an award can be enforced in China.

1‘
 Indeed, in a recent 

decision rendered by Hong Kong Court of First Instance in the case — v A, the Hong Kong 
Court took the view that there is a risk that an ICC award made in mainland China may not be 
enforceable in mainland China despite of existence of the Longlide decision.

16
 If in the future 

the award made in the Longlide case were enforced by a Chinese court, it would appear that 
a green light is truly granted for foreign arbitration institutions to provide arbitration services 
in the PRC.

ZgF mgUgWIPNgZT EZ EZUgVTNgZT TvgATL AvHETvATEIZ

In 2014, two more BIT cases involving China were qled at ICSID.

On 4 November 2014, Ansung Housing Co, a Seoul-based developer, qled its claim against 
China at ICSID, seeking relief concerning a property development project. The claim is 
based on the 200[ bilateral investment treaty between China and Korea, as opposed to the 
2014 tripartite investment agreement between China, Japan and Korea, which also allows 
for disputes to be resolved through ICSID arbitration. The case was registered as Ansung 
Kousing Co, Ltd v People’s Republic of China (ICSID Case No. ARB'14'2‘).

On $ December 2014, a Chinese investor initiated an ICSID arbitration against Yemen for 
resolving dispute arising from construction of an airport terminal. The case was registered as 
Bei;ing Urban Construction Group Co Ltd v Republic of Yemen (ICSID Case No. ARB'14'$0).

There should be more BIT arbitrations in the future, either qled by Chinese investors or 
initiated by foreign investors, given the fact that China has signed over 1$0 BITs.
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KIZd  JIZd  EZ  TKg  VPITWEdKT  f  TKg  vYWg  I(  WAF  AZm  EZTgvZATEIZAW 
AvHETvATEIZ

Since the second half of 2014, Hong Kong has been in the international spotlight with 
the 7umbrella movementX, symbolising the regionXs qght for democracy and making global 
headlines. This has brought into focus, not just for those in the legal profession but for the 
community at large, the issue of the rule of law in Hong Kong. Associated 9uestions have 
been raised as to what the future holds for Hong Kong and what will become of its status as 
a premier international arbitration and disputes resolution venue. Upon closer examination, 
it is clear that, politics aside, Hong KongXs legal system has emerged triumphant from the 
global scrutiny.

The rule of law has long been an established cornerstone of Hong KongXs legal system. But 
what does it actually meanô In a speech given to celebrate the 2‘th anniversary of the Hong 
Kong International Arbitration Centre (HKIAC) on 4 December 2014, the Right Honourable 
Lord Hoffman expressed that the rule of law, in the context of international arbitration, means 
having a system of legal rules at the seat of the arbitration which is fair and e#cient and 
which people can understand and having a judiciary that is independent and competent to 
lend support to the arbitration.

1
 Yet events in the past year have called into 9uestion the 

ongoing independence of Hong KongXs judiciary and its ability to uphold the rule of law in its 
true sense.

On 2[ June 2014, members of the judiciary, Hong Kong Law Society and the Hong Kong 
Bar Association participated in a silent march in response to the 7white paperX released by 
Beijing, which interpreted the 7one country, two systemsX model in Hong KongXs Basic Law as 
re9uiring all administrators, including judges, to be patriotic and to love the country.

2
 Many 

perceived BeijingXs stance as jeopardising judicial independence, one of the core values of 
Hong KongXs legal systems and a fundamental tenet of the rule of law.

Thereafter, from late September 2014 onwards, hundreds of thousands of students and 
other protestors, dubbed the 7umbrella movementX, occupied main parts of Central and other 
major roads in Hong Kong to stage a peaceful protest. Whilst the campaign was sparked by 
BeijingXs decision to vet all Chief Executive candidates for the 201[ elections, the movement 
generally championed the themes of democracy, safeguarding of Hong KongXs freedoms and 
independence, and the upholding of the rule of law. The 7umbrella movementX continued well 
into mid-December 2014 3 it did not affect or dampen spirits during Hong Kong Arbitration 
Week held in October 2014, but rather gave cause for dynamic discussions.

The protests and outspoken dialogue that have taken place in Hong Kong in the past 
year are clear evidence of the operation of the rule of law in Hong Kong, not a sign of its 
deterioration. Hong Kong has a long-established common law system and, in developing 
the same, evidently draws on the experiences of other jurisdictions including the United 
Kingdom, Australia, Canada and Singapore.

The Court of Final Appeal in Hong Kong also continues to maintain an extensive and 
impressive list of esteemed foreign judges, each of whom sit alongside two permanent 
Hong Kong judges to form a robust and truly impartial bench. The independence of Hong 
KongXs judiciary, its pro-arbitration stance, the force of the rule of law in the jurisdiction, 
and Hong KongXs sustained position as a preferred seat of arbitration in the Asia-Paciqc 
region, have been invariably conqrmed in recent months by, among others, the Honourable 
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Andrew Li (former Chief Justice of the High Court of Hong Kong), the Honourable Mr Justice 
’eoffrey Ma (current Chief Justice of the High Court of Hong Kong), the Right Honourable 
Lord Neuberger (non-permanent member of the Hong Kong Court of Final Appeal), the Right 
Honourable Lord Hoffman (international arbitrator and non-permanent member of the Hong 
Kong Court of Final Appeal), and Mr Neil Kaplan •C (international arbitrator and former chair 
of the HKIAC).

$
 As Lord Neuberger stated in a speech made in Hong Kong on 26 August 

2014, 7]i:f I felt that the independence of the judiciary in Hong Kong was being undermined 
then I would either have to speak out or I would have to resign as a judgeX, but there is simply 
7no present problemX with the rule of law in Hong Kong.

4

Indeed, in concluding his speech given at the HKIAC on 4 December 2014, 7Lord Hoffmann 
went on to broach what he called the unfortunate and uninformed perception that because it 
is a part of China, Hong Kong does not count as an independent jurisdiction and is unsuitable 
as a seat of arbitration. Anyone who makes an effort to educate themselves will qnd that 
perception to be misconceived, he said.X

‘

It seems clear then that Hong Kong has an independent judiciary which is openly supportive 
of arbitration (discussed further below), as well as a legal community united in ensuring that 
any misconception as to Hong KongXs rule of law remains no more than a myth.

dAv AFAvm vgOIdZEVgV KJEAO EZZIUATEIZ f ZgF NImgW AvHETvATEIZ OWAYVg 
AZm TvEHYZAW VgOvgTAvEAW VgvUEOg

The HKIAC remains at the cutting edge of the international arbitration scene. This has been 
recognised at the ’lobal Arbitration Review Awards Ceremony held in Washington, DC, on 
2‘ February 201‘, where the HKIAC received the award for 7innovation by an individual 
or organisation in 2014X. This award re/ects, in particular, two innovative developments 
introduced by the HKIAC in the past year.

á In August 2014, the HKIAC became the qrst major international arbitral institution to 
introduce into its model arbitration clause an express governing law provision. ’iven 
the varying case law in Hong Kong, England, India and Singapore in recent years over 
the 9uestion of which governing law should apply to an arbitration agreement in the 
absence of an express provision,

6
 this has been a welcome move among arbitrators 

and practitioners in the Asia-Paciqc region, and will no doubt continue to be adopted 
widely.

á Earlier,  in  June 2014 the  HKIAC rolled  out  its  tribunal  secretarial  service  for 
HKIAC-administered and ad hoc arbitrations, allowing an arbitral tribunal to appoint 
a member of the HKIAC Secretariat as its secretary. The service was introduced 
together  with  a  set  of  ’uidelines  on  the  Use  of  a  Secretary  to  the  Arbitral 
Tribunal, which detail the appointment, challenge, duties and remuneration of 
tribunal secretaries. The value of tribunal secretaries is increasingly recognised 
in international commercial arbitration for further enhancing arbitral tribunalsX 
e#ciencies and reducing overall costs for parties, thus re/ecting another addition to 
the HKIACXs range of world-class capabilities.

Jpdates To Procedures And Practice Iote

In continuing the commitment to meet the needs of and deliver e#cient and effective arbitral 
processes to its users, the HKIAC has introduced a number of updates to its procedures 
and practice notes in the past year. In October 2014, the HKIAC introduced a new Practice 
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Note on the Challenge of an Arbitrator, providing a unitary system to govern challenges 
to arbitrators in arbitrations administered by the HKIAC under the 2005 and 201$ HKIAC 
Administered Arbitration Rules, the 1G[‘ and 2010 UNCITRAL Arbitration Rules, and any 
other arbitration rules issued by HKIAC which designate HKIAC to decide challenges to 
arbitrators. The Practice Note sets out a streamlined procedure for qling and deciding any 
challenges to arbitrators. For the HKIAC, this system also serves to provide feedback on the 
9uality of the arbitrators, thereby helping to ensure that excellence is maintained.

The HKIAC Procedures for the Administration of Arbitration under the UNCITRAL Rules 
(the 201‘ Procedures) also came into effect on 1 January 201‘. In the Asia-Paciqc 
region, the HKIAC has the longest history of and experience in administering arbitrations 
under the UNCITRAL Arbitration Rules. The 201‘ Procedures supersede the HKIACXs 
previous procedures for the administration of UNCITRAL arbitrations, and apply to all 
arbitrations commenced on or after 1 January 201‘ pursuant to an arbitration agreement or 
investment treaty which provides for the 201‘ Procedures to apply or provides for arbitration 
administered by the HKIAC under the UNCITRAL Arbitration Rules. The updates incorporated 
in the 201‘ Procedures bring them into conformity with all versions of the UNCITRAL 
Arbitration Rules.

K&LAC Administered Arbitration Rules

In the Hong Kong chapter of The Asia-Paci.c Arbitration Review 2014, the author discussed 
extensively the new provisions introduced in the HKIACXs Administered Arbitration Rules 
which came into effect in November 201$ (the 201$ Rules). This innovative new set of 
rules, which re/ect best practices and the most recent trends in international commercial 
arbitration, include updates to the scope of the rules, arbitrator fees and appointments, 
procedures for joinder of parties and consolidation of proceedings, the expedited procedure, 
conqdentiality, and interim measures, and introduction of the emergency relief procedures.

[
 

The 201$ Rules continue to be well received and have been widely adopted in international 
commercial arbitrations.

HIWVTgvEZd OEgTAO KIZd JIZd f TKg 0C5j OEgTAO AvHETvATEIZ vYWgV

Many will recall that the China International Economic and Trade Arbitration Commission 
(CIETAC) launched the CIETAC Hong Kong Arbitration Center (CIETAC Hong Kong), the only 
CIETAC o#ce to be established outside of mainland China, in 2012. Since then, CIETAC has 
introduced a new set of arbitration rules, which came into effect on 1 January 201‘ (the 201‘ 
CIETAC Rules). Apart from changes which re/ect recent trends in international arbitration 
practice,

5
 such as the inclusion of provisions on emergency arbitrators and joinder and 

consolidation, the 201‘ CIETAC Rules are signiqcant as they introduce special provisions 
which are applicable only to CIETAC Hong Kong arbitrations.

In particular, Fee Schedule III now contains a separate fee schedule for CIETAC Hong Kong 
arbitrations. This is signiqcant because CIETAC arbitrators are generally paid less than their 
counterparts in other international arbitration institutions. The new fee schedule signiqcantly 
improves the fee scale and rates for arbitrators sitting in CIETAC Hong Kong arbitrations, 
which in turn should result in a greater pool of leading international arbitrators being available 
for CIETAC Hong Kong arbitrations.

Further, pursuant to chapter VI of the 201‘ CIETAC Rules, for any arbitration administered 
by CIETAC Hong Kong?
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á unless otherwise agreed, the seat of arbitration will be deemed to be Hong Kong, the 
arbitration procedure will be governed by Hong Kong law, and any award rendered will 
be considered a Hong Kong award+

á parties are entitled to nominate arbitrators who are not on CIETACXs panel of 
arbitrators, without obtaining consent from the other party+ and

á the arbitral tribunal is expressly permitted to grant any appropriate interim relief, 
subject to the partiesX agreement otherwise (this is broader than the tribunalXs power 
in CIETAC arbitrations seated in mainland China).

G

Although it is premature to assess the practical impact of the 201‘ CIETAC Rules, they do 
render CIETAC Hong Kong a competitive option for users who wish to adopt a framework 
that is familiar and amenable to mainland Chinese parties but which also incorporate 
international arbitration standards. In any event, the 201‘ CIETAC Rules will reinforce, or 
perhaps re/ect, Hong KongXs uni9ue position as a truly international dispute resolution 
centre.

ANgZmNgZTV TI TKg KIZd JIZd AvHETvATEIZ IvmEZAZOg

In line with its qrm commitment to the continued development of international commercial 
arbitration in Hong Kong, the government continues to constantly receive comments on 
and to update the Arbitration Ordinance (Chapter 60G of the Laws of Hong Kong). In 
response to concerns raised by the arbitration community, the Hong Kong government has 
introduced, for the second time in two years, amendments to the Arbitration Ordinance. The 
Arbitration (Amendment) Bill 201‘, which was gazetted on 2$ January 201‘, removes legal 
uncertainties relating to the opt-in mechanisms for domestic arbitration set out in schedule 
2 of the Ordinance. The proposed amendments also update the list of parties to the New 
York Convention, with the addition of Bhutan, Burundi, the Democratic Republic of the Congo, 
’uyana and the British Virgin Islands (by extension from the United Kingdom).

PvI-AvHETvATEIZ VTAZOg I( TKg KIZd JIZd MYmEOEAvL

Judgments handed down by the Hong Kong courts in the past year not only continue to 
re/ect the regionXs robust judiciary and its qrm pro-arbitration stance, but also highlight Hong 
Kong as the prime go-to jurisdiction in the Asia-Paciqc region for international commercial 
arbitration.

Signiqcantly, in the landmark case of Astro 5usantara 8 –rs v PT Ayunda Prima Mitra 8 –rs-
,
10

 the Court of First Instance in Hong Kong was called upon to consider a decision of the 
Singapore Court of Appeal which found that substantial parts of Singapore arbitral awards 
were unenforceable in Singapore. In stark contrast, the Hong Kong Court ultimately found 
that the Singapore awards were enforceable in Hong Kong. The case is discussed in greater 
detail below.

Astro Iusantara V Ors [ PT Ayunda Prima Mitra V Ors 2501]4 K&CJ 3*5Z

In this case, qve Singapore arbitral awards (the SIAC Awards) had been issued in favour of 
Astro, who then applied to the courts of Singapore and Hong Kong respectively to enforce the 
awards. Orders had been granted in Hong Kong in 2010 for Astro to enforce the SIAC Awards 
in Hong Kong (the 2010 Orders). In Singapore, PT First Media challenged the enforcement 
proceedings, and in 201$ the Singapore Court handed down its judgment refusing to enforce 
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substantial parts of the SIAC Awards on the basis that the arbitral tribunal had acted outside 
of its jurisdiction.

PT First Media applied to the Hong Kong courts seeking an extension of time to apply 
to set aside the 2010 Orders, and seeking to set aside the 2010 Orders on the basis 
that the same application before the Singapore Court of Appeal had been unfavourable to 
Astro. Accordingly, the Court of First Instance in Hong Kong was re9uired to rule on the 
enforceability of the SIAC Awards in Hong Kong, the effect of the Singapore Court of Appeal 
decision on the enforceability of the SIAC Awards in Hong Kong, and whether the 2010 Orders 
should be set aside.

In dismissing PT First MediaXs application, Chow J held that the Court has a discretion to 
decline to refuse enforcement of an arbitral award (under section 44(2) of the old Arbitration 
Ordinance (Cap $41), which was applicable) in circumstances where there has been a breach 
of the good faith, or bona qde, principle by the award debtor. The Hong Kong Court found 
that PT First Media had acted in breach of the good faith or bona qde principle, and thus was 
not permitted to rely on the Arbitration Ordinance to resist enforcement of the SIAC Awards.

Justice Chow held that the principle of good faith was 7wide enough to cover situations 
recognised under our domestic law as giving rise to an estoppel or waiverX,

11
 and that in this 

case, PT First Media was fully aware of its right to challenge the SIACXs ruling on jurisdiction 
before the Singapore Court pursuant to article 16($) of the Model Law at a much earlier stage 
of the arbitral process, but chose not to do so. Justice Chow was critical of PT First Media 
keeping the jurisdictional invalidity point (which was the key reason the Singapore Court of 
Appeal found the SIAC Awards to be substantially unenforceable) in reserve, to be deployed 
in the enforcement court only when it suited its interests to do so.

While recognising that there is 7no general obligation on the part of an award debtor 
to exhaust his remedies in the supervisory courtX before resisting enforcement in the 
enforcement court,

12
 in all the circumstances of the present case (including PT First MediaXs 

conduct during the arbitration), Chow J concluded that permitting PT First Media to resist 
enforcement of the SIAC Awards in Hong Kong would be contrary to the principle of good 
faith.

1$
 Justice Chow also noted that, notwithstanding that the Singapore Court of Appeal 

had refused to enforce substantial parts of the SIAC Awards in Singapore, the SIAC Awards 
had not been set aside in Singapore and so remain 7still valid and create legally binding 
obligationsX

14
 in Hong Kong. This position would not change as a result of any Singaporean 

Court decision to refuse enforcement of a substantial part of the SIAC Awards.

Chow J noted obiter that, if he was wrong in his substantive conclusion, he has residual 
discretion to permit enforcement of an award even if the award debtor is able to establish 
grounds for the refusal of enforcement. Justice Chow nonetheless conceded that such 
discretion is very narrow and, in this case, if he had not come to the conclusion he had, 
subject to the application of the good faith principle, he would not be prepared to exercise 
the residual discretion to permit enforcement of the SIAC Awards in Hong Kong given 
the Singapore Court of AppealXs qnding that the SIAC Awards had been rendered by the 
arbitration tribunal without jurisdiction to do so.

In relation to PT First MediaXs time extension application, Chow J dismissed this also. Justice 
Chow held that, even if there was merit to PT First MediaXs setting aside application, he would 
still have refused the time extension application because a delay of 14 months was very 
signiqcant, particularly in the context of resisting enforcement of a New York Convention 
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award. Also, in this case, the delay was the result of a deliberate and calculated decision by 
PT First Media not to take action in Hong Kong.

Justice Chow dismissed PT First MediaXs extension of time and setting aside applications 
with costs.

T [ TS 250134 3 K&DRW 775

This case concerns a dispute over the jurisdiction of an arbitrator pursuant to the arbitration 
clauses in two separate agreements. The agreements contained similar arbitration clauses, 
which provided for 7any disputeX and 7any and all disputesX to be referred to arbitration. Arbitral 
proceedings were conducted and an award was granted, however the arbitrator failed to 
consider part of the dispute between the parties. The applicant (T) further argued that the 
arbitration clauses had become inoperative by virtue of performance, and commenced court 
proceedings to recover its claim. The respondent (TS) sought to stay the court proceedings 
in favour of arbitration.

Justice Mimmie Chan upheld the say. She found that, despite having failed to consider part of 
the dispute, the arbitrator had the re9uisite jurisdiction, thus the remaining part of the dispute 
should be referred back to the arbitral tribunal or a new arbitral tribunal for arbitration. Further, 
it was held that the language in the arbitration clauses was su#ciently wide to encompass 
multiple disputes and did not become inoperative simply as a result of failure to consider a 
part of the dispute.

This case re/ects the Hong Kong courtsX sharp criticism against attempts to 7reopenX through 
court proceedings issues which have already been dealt with in arbitration. Justice Chan 
noted in particular Reyes JXs observation in A v R (Arbitration: Enforcement) ]200G: $ HKLRD 
$5G that?

Abortive and unmeritorious attempts to challenge or to frustrate enforcement 
of or compliance with a valid award should not be encouraged. Where a party 
unsuccessfully resists enforcement, or seeks to set aside an award, or as in 
this case, seeks unsuccessfully to reopen through court proceedings an issue 
dealt with in arbitration, instead of reverting to the arbitral tribunal or making 
a new submission to arbitration in accordance with an acknowledged and 
agreed arbitration clause, it should pay the incidental costs on an indemnity 
basis, unless special circumstances exist. The fact that it may have an 
arguable case would not constitute special circumstances.

1‘

Accordingly,  Chan J stayed the court  proceedings in favour of  arbitration upon the 
respondentXs application, and ordered that the applicant pay costs on an indemnity basis.

( [ A V Ors 2501]4 K&CJ *7]

The applicant applied to the Court of First Instance to resist enforcement of an arbitration 
award and to set aside the award under section $4 of the Arbitration Ordinance and article 
16 of the Model Law, on the basis that the location of the arbitration was incorrectly decided 
and as such there was no jurisdiction. In this case, the parties only agreed that the governing 
law of the agreement would be the 7Laws of the PeopleXs Republic of ChinaX and that the ICC 
Arbitration Rules would apply. The arbitral tribunal decided that the arbitration would take 
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place in Hong Kong and that the procedural laws applicable to the arbitration would be Hong 
Kong law.

The application to set aside the arbitral award was rejected, on the basis that article 14(1) of 
the ICC Rules provides that the place of the arbitration is to be qxed by the ICC Court unless 
agreed upon by the parties. Justice Mimmie Chan emphasised that 7]r:ational and reasonable 
businessmen would not have intended by their agreement to refer their dispute to arbitration 
by an institution, or in a place, which would render the arbitral award unenforceableX.

16
 

Especially given the vague terms in the agreement and the fact that there is a risk that an 
award in mainland China may not be enforceable in mainland China, Chan J held that the 
arbitral award was given within jurisdiction. Again, she ordered that costs be paid by the 
failed applicant on an indemnity basis.

[& Koldinws )K&G Dtd [ Panasonic Fco Solutions )Konw &onwG Co Dtd 2501]4 K&CJ ]0

This is another case where the jurisdiction of the arbitrator was disputed pursuant to section 
$4 of the Arbitration Ordinance. The dispute involved a sale and purchase contract for certain 
products, and a dispute arose as to whether the contract provided for the arbitration of 
disputes involving sale and purchase of other products not speciqcally mentioned in the 
contract. In upholding the well-known principle that an arbitrator has only such jurisdiction 
as the contracting parties have agreed to give him under the contract, Justice Mimmie Chan 
noted that 7]e:ach arbitration clause must be construed in the context of the contract as a 
whole, and the meaning of a particular formula may be broader or narrower depending on 
the nature of the transactionX.

1[
 ’iven the wide language used in the contract and bearing in 

mind that the other products were very similar to the products speciqed in the contract, she 
found that the dispute was so closely linked and related to their relationship and the contract 
that it could not reasonably be said that any disputes relating to the other products would 
not be included in the contract. As such, Chan J held that the arbitrator had jurisdiction over 
the dispute. Costs were to be paid by the failed applicant on an indemnity basis.

Konw &onw xolden Source Dtd [ Ie, Flewant Lnvestment Dtd 250134 K&CJ 55]1

This is a case concerning enforcement of a CIETAC arbitral award. The underlying arbitral 
proceedings related to a commercial dispute over the transfer of shareholdings in a 
company. Before the Hong Kong court, the applicant sought to resist enforcement of the 
mainland award on public policy grounds, speciqcally the prevention of criminal, fraudulent, 
corrupt or other unconscionable behaviour.

Justice Chow reiterated that it is the legislatureXs intent for mainland awards to be 7readily 
enforceable in Hong Kong and refusal to enforce should be an exception rather than the 
ruleX.

15
 He noted that the discretion the court has to refuse enforcement is a residuary one, 

and the re9uired threshold to resist enforcement is a very high one. Where enforcement is 
resisted on the ground that it would be contrary to public policy, it should be borne in mind 
that Hong Kong public policy itself leans towards the enforcement of foreign arbitral awards. 
As such, 7contrary to public policyX should be given a narrow construction, and it must be 
shown that there is a 7substantial injustice arising out of an award which is so shocking to 
the courtXs conscience as to render enforcement repugnantX

1G
 before the Hong Kong courts 

would consider non-enforcement of a foreign arbitral award.

Justice  Chow  found  that  the  public  policy  grounds  were  insu#cient  to  refuse  the 
enforcement of the mainland arbitral award. Costs were to be paid by the failed applicant 
on an indemnity basis.
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Arima Photovoltaic V Optical Corp [ Hlektronics Computinw Sales And MarBetinw )DG Dtd 250134 
] K&DRW &1

The applicant in this case sought to set aside an international arbitral award on the basis that 
the arbitral tribunalXs award did not constitute a reasoned award. It was claimed that this 
resulted in breaches of article $4(2)(a)(iii) and (iv), and $4(2)(b)(ii) of the Model Law, entitling 
the court to set aside the arbitral award. The application was refused at qrst instance and, 
on appeal, was again refused by the Court of Appeal on the basis that su#cient reason was 
given, noting that the burden is on the plaintiff to 7establish that the award rendered by the 
tribunal was one that was not reasonedX.

20
 Costs were to be paid by the failed applicant on 

an indemnity basis.

S Co [ 6 Co 250134 ‘ K&C 351

In this case, the applicant challenged an arbitral award under article $4(2) of the Model Law, 
on the basis that the arbitral tribunal acted outside of its jurisdiction under article 16($) of 
the Model Law and that the award should not be enforced as it is in con/ict with the public 
policy of Hong Kong.

Justice Mimmie Chan held that in deciding whether the tribunal acted within jurisdiction, 
the court should conduct an independent review and not be bound or restricted by the 
tribunalXs preliminary decision on its own jurisdiction, namely, the court should not be in a 
worse position than the arbitrator in determining the challenge (as per Dallah Real Estate 
and Tourism Kolding Co v Ministry of Religious Affairs of the Government of Pakistan ]2011: 
1 AC [6$). She further stressed the need for a party to act promptly in relation to any 
allegation of non-compliance or breach of the procedural rules or of natural justice, as a 
partyXs failure to raise such a point before the court of supervisory jurisdiction may amount 
to an estoppel or lack of good faith, thereby precluding him from raising the same before the 
court of enforcement.

21
 In relation to public policy, Chan J emphasised the narrow approach 

in determining whether an award would be contrary to public policy and noted that the arbitral 
award in this case came nowhere near the standard re9uired.

Justice Chan found that the tribunal had acted within jurisdiction, dismissed the application 
to resist enforcement and ordered costs against the applicant on an indemnity basis.

OIZOWYVEIZ

As demonstrated by the recent developments highlighted in this chapter, Hong Kong 
continues to be a signiqcant player in the international arbitration arena. The 7umbrella 
movementX and the dialogue generated both onshore and abroad by the qght for democracy 
and independence under the 7one country, two systemsX model has provided an opportune 
spotlight for Hong Kong to stand proud, and to showcase both the independence of its 
highly-regarded judiciary and the strength of the rule of law in Hong Kong.

The qrm commitment of the government, the courts, eminent judges, the international 
arbitral institutions with a key presence in Hong Kong (the HKIAC, ICC and CIETAC), and the 
arbitration community at large in supporting Hong Kong as a premier international arbitration 
venue, is further evident in the variety of developments that have taken place recently 3 
from the updated and innovative HKIAC rules, new procedures and guidelines issued by the 
HKIAC and CIETAC+ to the ongoing updates to the Arbitration Ordinance+ and, most notably, 
the recent landmark decision of the Hong Kong Court of First Instance to enforce SIAC 
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arbitral awards notwithstanding an earlier decision by its Singaporean counterpart refusing 
to enforce those same awards.

In summary, although Hong Kong has been measured by the international arbitration 
community and the world at large over the course of the past year, it has stood up well to 
the scrutiny and, importantly, not been found wanting.
Notes

_ Please note that in the printed edition of this chapter, the applicant, PT First Media, 
was erroneously named PT Ayunda. The authors apologise for the oversight and for any 
confusion caused.
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[. For a detailed explanation of the 201$ Rules and the new provisions introduced 
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5. For example, Appendix III of the 201‘ CIETAC Rules set out emergency arbitrator 
provisions, and multi-party and multi-contract arbitrations is dealt with in articles 14, 
15 and 1G.
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India adopted the UNCITRAL Model Law on International Commercial Arbitration, 1G5‘ 
(Model Law) through the Arbitration and Conciliation Act, 1GG6 (1GG6 Act). The Indian 
legislature decided to have one statute governing domestic and international arbitration, 
enforcement of foreign awards, and conciliation. Other than the modiqcations necessary 
to adapt to this wider scope, the 1GG6 Act virtually imported the Model Law text with minor 
amendments. It was widely believed that this would ensure IndiaXs entry into the international 
arbitration arena with a position of strength, coinciding with the economic reforms that were 
qrst initiated in 1GG1. However, as years rolled by, hope turned to despair.

Over the years, interpretation of certain provisions of the 1GG6 Act led to strange results, 
often prolonging the time parties spent in court. The general perception that awards will 
be considered qnal and not reviewed on merits was soon dispelled, at least in the case of 
domestic arbitration involving all Indian parties.

1
 As if this was not enough, IndiaXs reputation 

in the international arbitration community suffered a severe setback when the Supreme 
Court of India allowed a foreign award to be challenged in Indian courts under the 1GG6 
Act.

2
 India received a lot of /ak in the international sphere and the general sentiment among 

foreign investors was a distrust of the dispute redressal mechanism under the 1GG6 Act.

However, the story of the 1GG6 Act, which remains a work in progress, has started to look 
more positive. The Supreme Court of India in the last qve years has, slowly but surely, taken a 
clear stand in favour of arbitration. Through a number of decisions, the apex court has given 
effect to the policy intent of the 1GG6 Act of minimal court intervention. It has also reviewed 
and overruled some of its earlier decisions which had failed to take into account some of the 
axiomatic principles governing the concept of international arbitration. With the apex court 
at the wheels, and with able support from various High Courts, the 1GG6 Act is qnally on 
course to achieve its original intent.

This chapter reviews some critical recent developments, including the 246th Report of the 
Law Commission of India (the LC Report), which has suggested signiqcant amendments to 
the 1GG6 Act to further reqne the robust pro-arbitration atmosphere which has been under 
construction for sometime now. If news reports are to be believed, the qnished product will 
be revealed this year as the Indian government has promised to table the Bill for amendment 
at the earliest opportunity.

mgATK HWIF TI OKAWWgZdg I( (IvgEdZ AFAvmV

If  one was to identify the most damaging event derailing IndiaXs attempt to build a 
pro-arbitration environment, the Supreme CourtXs decision in Henture Global would be the 
clear choice. Over the years, international jurisprudence on arbitration developed to ensure 
that only the court of the seat of arbitration should have the jurisdiction to review and set 
aside an award. Therefore, foreign awards were considered to be beyond the reach of any 
court. Henture Global unsettled this position under Indian law, causing great uncertainty 
in the minds of foreign parties dealing with Indian businesses, as the threat of a potential 
challenge of a foreign award in India could not be ruled out despite a clear choice of foreign 
seat.

It did not take long for Indian courts to realise that probably Henture Global had overreached. 
Today, it is easier to qnd precedents of various Indian courts that distinguish Henture Global 
than those that have actually applied it. Through various decisions the apex court had 
virtually diluted the effect of the ratio in Henture Global.

$
 However, it remained a precedent to 
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deal with in every case, and an excuse that allowed a recalcitrant party to qle an application 
challenging a foreign award.

In September 2012, a qve-judge constitutional bench of the Supreme Court in Bharat 
Aluminium v Oaiser Aluminium overruled Henture Global.

4
 The apex court for the qrst time 

recognised that seat was the centre of gravity for international arbitration and held that 
Indian courts would have no jurisdiction over any arbitration seated outside India. However, 
in light of earlier precedents which held sway for about 10 years, the overruling was made 
prospective 3 such that, the law as interpreted and declared in Bharat Aluminium would apply 
only to arbitration agreements entered after the date of the decision, namely 6 September 
2012.

The Supreme Court explained that since parties ought to have acted on reliance of the law 
as declared by Bhatia International and Henture Global, to do complete justice, it ought to 
be allowed to apply to agreements entered prior to the date of the constitutional benchXs 
decision.

While Bharat Aluminium deqnitely was a watershed in establishing a pro-arbitration legal 
regime in India, the decision has brought in one negative corollary 3 no assistance of 
an Indian court can be sought in any foreign-seated arbitration. Therefore, Indian courts 
currently have no jurisdiction to grant interim relief or assist in collecting evidence in India 
under the 1GG6 Act.

The prospective overruling was seen as disappointing as it allowed a decision that the 
court recognised to be /awed to continue to exist as a precedent. However, it seems that 
disappointment was to be short-lived.

Even prior to the Bharat Aluminium decision, various decisions of the Supreme Court had 
considered and distinguished Henture Global 3 such that challenging a foreign award in India 
continued to prove very di#cult. However, a foot in the door remained. Two recent decisions 
of the apex court 3 in May 2014 and March 201‘ 3 seem to have qnally shut the door on any 
such attempts.

In Reliance Industries v Union of India,
‘

 the apex court clariqed that though Henture Global 
was overruled prospectively, the position of law as it stood prior to Bharat Aluminium would 
not allow Indian courts to interfere with foreign awards. The court remarked that it was too 
late in the day for anyone to contend that seat of arbitration did not amount to an exclusive 
jurisdiction clause. The court also dismissed attempts to justify Indian courtsX jurisdiction by 
reference to mandatory qscal and other laws that applied to the issue in dispute by clarifying 
that grounds of challenge cannot be a consideration in deciding whether Indian courts have 
jurisdiction to entertain the challenge.

In Karmony Innovation Shipping Ltd v Gupta Coal India Ltd,
6

 the Supreme Court 3 while 
disagreeing with the High CourtXs reliance on Bharat Aluminium to deny jurisdiction of Indian 
courts in a pre-September 2012 agreement 3 reached the same conclusion by applying the 
principles laid down in decisions prior to Bharat Aluminium and in Reliance Industries. The 
court effectively held that once it was determined that London was the seat of arbitration, it 
was clear that parties impliedly excluded application of part I of the 1GG6 Act leading to the 
conclusion that Indian courts would have no jurisdiction.

If there was any doubt about the intent of Indian courts, Reliance Industries andKarmony 
Shipping have dispelled them. It can now be conqdently asserted that whether a foreign 
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award is rendered before or after the prospective overruling of Henture Global, Indian courts 
will refuse to entertain any applications challenging it.

AWWgdATEIZV I( (vAYm AvHETvAHWg

Across jurisdictions, the power of arbitrators to deal with certain types of dispute or with 
certain kinds of allegation or doubt as to their power to grant certain remedies has been 
debated with differing outcomes. Both the Model Law and the New York Convention provide 
grounds to challenge or oppose enforcement of awards if it be found that the subject matter 
of dispute is not capable of settlement by arbitration. One of the most controversial of these 
in both EU and the US has been matters concerning competition law.

In India as well, many such issues have arisen in the working of the 1GG6 Act. Some of the 
most controversial, or problematic, have been decisions relating to the arbitratorXs power to 
grant speciqc performance or to adjudicate allegations of fraud (in civil disputes).

It had been contended in many cases that the grant of speciqc performance is a discretionary 
remedy and the power to exercise such discretion lies exclusively with civil courts, and 
therefore arbitrators have no power to grant such relief. Divergent opinions were held by 
different High Courts, which were set to rest by the Supreme Court by conqrming that such 
power was available to arbitrators.

[

While that controversy was resolved, another one arose when the Supreme Court held 
that disputes involving serious allegations of fraud were not capable of adjudication by 
arbitration.

5
 It is not di#cult to see why this would be a serious predicament. Allegations 

of fraud either in formation of contract or in the manner of performance is not uncommon 
in commercial disputes 3 the species of disputes that arbitration is most suited to. To carve 
out an exception on the basis of what allegations or contentions are taken up by parties 
sounds fundamentally /awed and is an invitation to allege fraud for anyone wishing to avoid 
an arbitration agreement. This is precisely what eventually happened, with courts having 
to deal with arguments of this nature more fre9uently. Courts reacted by distinguishing 
the Radhakrishnan decision on varying grounds to salvage partiesX agreement to arbitrate. 
However, this had its limits, and certain arbitration agreements were defeated. Eventually, 
the apex court, in a case relating to a foreign seated arbitration, held that allegations of fraud 
do not render a dispute non-arbitrable 3 distinguishing Radhakrishnan simply by reference to 
the fact that it related to a domestic arbitration and without commenting on it any further.

G
 

This left arbitration agreements seated in India susceptible to attack on the ground that the 
dispute involved adjudication of allegations of fraud. A few months later, another Supreme 
Court bench went on to hold that Radhakrishnan was per incuriam certain earlier decisions 
of the apex court and was therefore not good law.

10
 There remains some issue concerning 

the precedential value of Swiss Timing, as a single-judge bench has held a division bench 
decision to be per incuriam.

11

In the changes suggested by the Law Commission in the LC Report, it prefers to deal 
with the problem head-on by recommending addition of a sub-section to section 16 which 
will categorically provide that arbitral tribunal shall have the power to adjudicate a dispute 
notwithstanding 7serious 9uestions of law, complicated 9uestions of fact or allegations of 
fraud, corruption etcX being involved 3 borrowing directly from the language used by the 
Supreme Court in Radhakrishnan.

TFI dgNV (vIN TKg WAF OINNEVVEIZ

India Explore on dAv

https://globalarbitrationreview.com/review/the-asia-pacific-arbitration-review/2016/article/india?utm_source=GAR&utm_medium=pdf&utm_campaign=The+Asia-Pacific+Arbitration+Review+2016


RETURN TO OIZTgZTV  RETURN TO VYNNAvL

The LC Report, which has led to a draft amendment ready to be tabled in Indian parliament, 
has been the most noteworthy development in arbitral jurisprudence in India. Since the text of 
the draft amendment has not yet been made available, it is not clear what recommendations 
of the LC Report have been accepted and which have been rejected or paused. Reports 
suggest, however, that the Indian government has accepted most of the recommendations 
of the LC Report and the draft amendment will essentially re/ect the draft prepared by the 
Law Commission.

Among the many changes, most of which are bound to have positive impact on the 
arbitration scenario in India, we assess below in some detail two issues we consider will 
have maximum practical impact on parties that deal with the process.

Fnsurinw Lndependence And Lmpartiality

The provisions relating to independence and impartiality of arbitrators are an axiomatic 
re9uirement for a successful regime of arbitration in any jurisdiction. Since the determination 
of arbitrators in the form of their award are without appeal and are supported by the 
force of state action (through enforcement), it is incumbent for the state to provide for 
ade9uate checks and balances to review the decision-making process. As a part of that right, 
legislations around the world provide that arbitrators must be independent and impartial.

One of the basic tenets of natural justice is that no man must be a judge in his own case. 
By extension of this principle, it is essential that arbitrators should not in any manner be 
related to parties or counsel of parties such that it gives rise to justiqable doubts as to their 
independence or impartiality. Such re9uirements are invariably also contained in all leading 
institutional rules.

Another facet of this same re9uirement is that there must be e9uality in appointment rights 
between parties. In other words, a unilateral right to appoint the arbitral tribunal with one 
of the parties to the dispute is prima facie contrary to the idea of a fair dispute resolution 
process. This right had been held to be important enough to set aside an award on grounds 
of public policy in France, a jurisdiction where setting aside of an arbitration award is a rarity. 
In the famous Dutco case, the French court held that e9uality of parties in the appointment of 
arbitrators is a matter of public policy that can only be waived after the dispute had arisen.

12

’ermany statutorily provides for such situation.
1$

 It stipulates that if an arbitration 
agreement grants preponderant rights to one party with regard to the composition of the 
arbitral tribunal which places the other party at a disadvantage, that other party may (within 
two weeks from becoming aware of appointment of an arbitral tribunal) re9uest the court to 
make the appointment in deviation from the agreed procedure.

In India, however, courts have given primacy to the binding nature of an agreed arbitration 
clause and refused to interfere with either agreed named arbitrator who are employees of one 
of the parties or procedure which gives one of the parties the unilateral right to appoint the 
arbitral tribunal.

14
 This practice started with government agencies and public sector units 

providing such clauses in their tenders or contracts, leaving no /exibility for any negotiation.

The LC Report rightly observes that 7]t:he balance between procedural fairness and binding 
nature of these contracts, appears to have been tilted in favour of the latter by the Supreme 
Court, and the Commission believes the present position of law is far from satisfactoryX. It 
has, therefore, suggested some deqnitive changes to put an end to the practice of appointing 
employee arbitrators or arbitrators otherwise having a close link to the parties. It is also 
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encouraging to see that the LC Report has put to good use the IBA ’uidelines on Con/icts of 
Interest in International Arbitration (IBA ’uidelines). The recommendations seek to remedy 
the problem of neutrality of arbitrators as follows?

á Every potential arbitrator is mandated to make a disclosure in the prescribed form 
inter alia disclosing existence of any relationship with either party or with the subject 
matter of dispute which is likely to give justiqable doubts as to his independence and 
impartiality. As a guide to the same, a Fourth Schedule to the 1GG6 Act is proposed 
which is an adaptation from the Orange List of the IBA ’uidelines.

á A Fifth Schedule to the 1GG6 Act is proposed, which is an adaptation of the Red List of 
the IBA ’uidelines and it is provided that any person whose relationship with parties, 
counsel, or subject matter falls in any category listed therein 3 such person would be 
ineligible to be appointed as an arbitrator notwithstanding a prior agreement to the 
contrary. However, parties are free to waive application of this provision subse9uent 
to the disputes having arisen.

á If an arbitrator is appointed despite his ineligibility under the Fifth Schedule, he can be 
substituted by an application to the appropriate court under section 14 of the 1GG6 
Act.

In our view, this does take care of the neutrality issue ade9uately and is bound to put to 
end the practice of appointing related arbitrators, in particular by state entities in India. 
There might be some concerns about possible abuse or delay insofar as it creates another 
opportunity for moving the court under section 14 of the 1GG6 Act. In the bargain between 
fairness and speed, this seems to be an acceptable compromise.

While the Commission has laudably addressed the concerns regarding neutrality of 
arbitrators, it stopped short of completing this circle by also addressing the problem of 
unilateral right of appointment with one of the parties.

On the surface, it may seem that once the problem of neutrality is addressed, the problem of 
unilateral appointments is solved indirectly 3 as even if a party has the sole right to appoint 
the arbitrator, it cannot appoint an individual who is biased. This is not the case if one reviews 
the practical issues surrounding the problem. It is not di#cult for parties who are able to 
negotiate such unilateral rights in their favour to qnd individuals who appear neutral on any 
objective evaluation but are patronised by such parties to ensure a favourable tribunal. ’iven 
that this practice has been prevalent in India for some time, examples of such cases are 
numerous. Shockingly, even in employment contracts, many corporations today provide for 
such arbitration clauses.

’iven that arbitration leads to a binding award not subject to appeal, it is imperative that 
e9uality in rights of appointment are guarded by legislation and made non-waivable prior to 
disputes. Allowing the stronger party to unilaterally set up a tribunal for rendering a binding 
decision on any dispute is ex facie unjust and unconscionable. In our view, therefore, an 
amendment must be proposed in section 11 on the lines of the ’erman statute to provide 
that if an arbitration agreement grants preponderant rights to one party with regard to 
the composition of the arbitral tribunal which places the other party at a disadvantage, 
that other party may (within $0 days from becoming aware of appointment of an arbitral 
tribunal or invocation of arbitration agreement between parties) re9uest the court to make 
the appointment in deviation from the agreed procedure. It could also be provided that parties 
are free to agree otherwise after disputes have arisen between them.
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Costs-follo,-the-event Rewime

In India, traditionally, granting costs of litigation has been left to the discretion of the courts 
3 with little assistance or guidance statutorily. The practice that developed was that either 
courts seldom granted costs or when they did, it would be nominal or in any case without 
any reference to actual costs incurred by the parties. Probably the reason such practice 
developed over the years was that courts considered costs to be a penalty for bringing a 
certain action. This can be deciphered from the cases where courts have traditionally allowed 
costs (albeit nominal), where most often cost orders are combined with negative remarks 
on the conduct of the party directed to pay.

The existing framework under the 1GG6 Act for awarding costs gives wide discretion to the 
arbitration tribunal under section $1(5). It also clariqes that costs includes arbitratorsX costs, 
witnessesX costs, legal fees and any other expenses incurred in respect of the arbitration 
proceeding and arbitral award. Despite this, a robust regime has not yet developed in India 
for awarding actual costs of arbitration to the succeeding party, something common in most 
advanced jurisdictions. Most critical reason for this is that the traditional approach towards 
costs of litigation has rubbed off to some extent on arbitration in India as well.

While it has been held that courts would not interfere with award of costs unless it is shown 
that such award is 7palpably incorrectX, as it is within the discretion of the arbitral tribunal,

1‘
 

the Supreme Court has also observed that under section $1(5), what is awardable is not 
actual expenditure but reasonable costs.

16

In the interaction of Indian users of the arbitration process with the international arbitration 
practices, one of the striking differences observed is the practice of awarding actual costs 
and its effect on how parties behave. The 7cost follows the eventX regime applied invariably 
by international arbitration tribunals, on the one hand, gives the aggrieved party in a dispute 
the conqdence to incur costs and, on the other, persuades a recalcitrant respondent to 
reconsider dilatory tactics. Very often, parties qnd it easier to reach a settlement and avoid 
not only incurring costs for pursuing the dispute but also being saddled with the other partyXs 
costs.

Additionally, ability to award actual costs also strengthens arbitrators to partly award interim 
costs for any wasteful expenditure that may be caused due to unnecessary adjournments or 
extensions sought by either party. This acts as a strong deterrent against any party seeking 
to delay the proceedings.

Fortunately, the Commission has taken note of the beneqts of the 7cost follows eventX regime. 
It also has recognised that despite the current regime under section $1(5) of the 1GG6 Act 
not in any manner prohibiting arbitrators from adopting this principle, given the traditionally 
restrained approach of courts in granting costs, something more was needed to encourage 
awarding of actual costs by Indian arbitrators more fre9uently than presently being done.

To give more teeth to the provisions on costs, the Commission has recommended that 
section $1(5) be modiqed to simply provide that unless otherwise agreed between parties, 
the arbitral tribunal shall qx the costs of the arbitration. It then recommends the insertion of 
section 6A providing a regime for costs. Together, the modiqed provisions would create the 
following framework for awarding costs?

á The regime for costs under the 1GG6 Act will apply both to the arbitration proceeding 
itself and any related court proceeding that might be initiated. Therefore, courts will 
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also follow this regime in awarding costs for all proceedings brought before it under 
provisions of the 1GG6 Act, notwithstanding anything contained in the Code of Civil 
Procedure, 1G05 (CPC).

á Courts and arbitral tribunals are granted the discretion to decide not only the amount 
but also the time when costs are to be paid, therefore speciqcally enabling interim 
order on costs even prior to conclusion of proceedings.

á As a rule, the unsuccessful party should be asked to bear the costs of the successful 
party unless a different order is made for reasons to be recorded in writing.

á As guidance, circumstances to consider while granting costs are also provided for 3 
which includes conduct of parties and any reasonable settlement offers that might 
have been made.

á It categorically allows interests on costs from or until a certain date.

The effects of these provisions are far greater than they seem at qrst blush?

á Freeing the courts from the shackles of the CPC to order costs under this regime will 
ensure that parties are more careful and less trigger-happy in seeking intervention 
of courts even in the limited circumstances provided for under the 1GG6 Act. For 
example, often recalcitrant respondents simply hold back on nominating an arbitrator 
or agreeing to a sole arbitrator to delay initiation of proceedings. If courts under this 
provision grant actual costs, taking into account such conduct, the delay caused, add 
interest and order immediate payment 3 such strategy is bound to prove costlier than 
the beneqts it might grant.

á ’iving overriding effect to the new cost regime will make it easier for courts and 
arbitral tribunals to disregard the earlier precedents on rationale for awarding or 
denying costs and make the transition away from the traditional approach towards 
the transnational standard much smoother.

á The cost-follows-the-event rule will persuade parties to consider the merits of 
the dispute before deciding to take an unreasonable position simply to delay the 
inevitable.

á Speciqc mention of reasonable settlement offers among relevant circumstances to 
consider while awarding or ordering costs will see the culture of 7without prejudice 
save as to costsX offers being exchanged and seriously considered between parties 
3 something that is common in many sophisticated arbitration jurisdictions. This will 
also inevitably lead to more settlements, saving costs, time, and often relationships 
between parties.

A robust regime on costs,  as recommended by the Commission,  would not merely 
compensate the party found to be on the right side of law on a case to case basis, but 
crucially, will shape the behaviour of stakeholders in the process of arbitration signiqcantly 
and for the better.

OIZOWYVEIZ

For the last few years, arbitration jurisprudence in India has evolved faster than any other 
branch of the law. This has, until now, been led by decisions of the Supreme Court of India. 
However, there is a limit to what can be achieved through judicial interpretation. The time 
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is ripe for this evolution to be consolidated through appropriate legislation. At the time of 
writing this, it seems inevitable that 201‘ will qnally see the qrst amendment to the 1GG6 
Act.

The 1GG6 Act, by any fair analysis, has been a giant step in arbitral jurisprudence in India. 
After all, the 1GG6 Act was hardly an innovation 3 being a very slightly modiqed adaptation 
of the Model Law text. It is almost unanimously accepted that the Model Law has been 
an unprecedented success when compared to any other recommendation in the qeld of 
international legislative guidance. Probably, this was the reason why the Indian draftsmen 
had hardly tinkered with the Model Law text, and where they did, experience has shown it 
was not prudent.

One is reminded of Lord BinghamXs advice in an introduction to the 1GG6 English Arbitration 
Act, 7]T:he success of the Act will depend on these tools being skillfully used to fashion 
the product for which they were designed. This means, above all, that they should be 
knowledgably used, with an understanding of their origin, and of why they were designed as 
they were.X

1[
 Most, if not all, problems that were faced in the working of the 1GG6 Act over 

the last 15 years were creation of disjunctive interpretation by courts or abuse of the arbitral 
process by its users 3 litigants and lawyers alike. Courts in India, at least in the early part of 
this 15-year period, often approached the 1GG6 Act with scorn and the process of arbitration 
with distrust. Many of these have been, over a period of time, corrected through the process 
of judicial reconsideration.

Any suggestion that either the jurisprudence of arbitration or the acceptance of the process 
has not since 1GG6 grown in leaps and bounds in India is too pessimistic a view, disconnected 
from reality. The perception of India as an arbitration unfriendly jurisdiction has suffered 
huge setbacks in recent years 3 for which the Supreme Court of India and many other 
High Courts must be congratulated. With purposive interpretation, careful appreciation of 
legislative history and policy intent, readiness to refer to transnational standards, and a 
trusting attitude towards arbitration as a mechanism of dispute resolution 3 the apex court 
has in the last few years given effect to the aspirations of the draftsmen of the 1GG6 Act and 
the expectations of the users.

While the LC Report has done a commendable job of dealing with some of the most 
important problems faced in the conduct of arbitration in India, we believe it has taken an 
unkind view in judging the 1GG6 Act as a total failure. This has, probably, led it to suggest a 
bit too many changes to the text of the 1GG6 Act.

Amending legislation, except when the job is to adapt it to a change in policy, must remain 
an exercise in restraint. In that sense, legislative amendments must remain a Ptolemisation 
and not a Copernican revolution.

15
 Particularly under the common law system, legislation 

has a life of its own 3 it evolves through judicial expositions over time.

Any tinkering with the language of a piece of legislation, however insigniqcant it might appear 
to the draftsmen, can unsettle years of guidance available by way of precedent 3 leading, 
more often than not, to unintended conse9uences, or at the minimum, to an avoidable 
period of uncertainty. Therefore, amendments to the 1GG6 Act should be limited to correction 
of problems faced and well identiqed or to qll gaps between the legislation and the new 
developments in the international arbitration arena. Any amendment that seeks to modify 
provisions that have not until now caused any signiqcant problems and have otherwise 
attained settled interpretations, will invariably have the collateral effect of creating doubt in 
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the minds of the users. Judging from that perspective, many recommendations in the LC 
Report deserved to be reconsidered and ideally to be rolled back 3 even though they are well 
intended. However, we will need to wait to see whether this has been accounted for in the 
qnal draft that the Indian government intends to table in the parliament.

In the qnal analysis, India is set to start a new chapter in its arbitration jurisprudence, 
which we believe ties in well with its declared intent of creating a favourable investment 
environment and improving the ease of doing business.
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EZTgvZATEIZAW OIZUgZTEIZV AZm TvgATEgV

In 1G51, Indonesia ratiqed the 1G‘5 New York Convention (the New York Convention) by 
Presidential Decree No. $4 of 1G51. Since then, Indonesia effectively became a party to the 
New York Convention subject to reciprocity and commercial reservations.

Under the reciprocity reservation,
1

 Indonesia will apply the New York Convention to arbitral 
awards made only in the territory of other contracting states. In other words, foreign arbitral 
awards can only be enforced in Indonesia if the country deciding on the award is also a 
contracting state to the New York Convention.

2

Under the commercial reservation, Indonesia will apply the New York Convention only to 
disputes that, according to Indonesian law, arise from 7commercial legal relationships of a 
contractual nature or a non-contractual natureX. Therefore, foreign arbitral awards can only 
be enforced in Indonesia if the awards pertain to differences arising out of legal relationships, 
either contractual or otherwise, that are considered commercial under Indonesian law.

Besides, Indonesia ratiqed the Convention on the Settlement of Investment Disputes 
between States and Nationals of Other States (ICSID Convention) in 1G65.

$
 According 

to article $(1) of Law No. ‘ of 1G65 concerning ratiqcation of the ICSID Convention, the 
ICSID award is enforceable in Indonesia after the receipt of a 7certiqcate of enforceabilityX 
(exe9uatur) from IndonesiaXs Supreme Court.

To further encourage foreign investment from major investor countries, Indonesia has also 
signed a considerable number of bilateral investment treaties (BITs) with many countries. At 
the time of writing, Indonesia has signed BITs with 6[ countries including Australia, China, 
France, India, Italy, Malaysia, the Netherlands, Thailand, South Korea, the United Kingdom, 
’ermany, Singapore and Russia.

4
 To provide the legal certainty sought by investors, the 

treaties speciqcally provide arbitration as the preferred method of dispute settlement.

To  promote  further  economic  cooperation  between  and  among  member  states  of 
the Association of  Southeast  Asian Nations (ASEAN),  Indonesia ratiqed the ASEAN 
Comprehensive Investment Agreement (ACIA)

‘
 through Presidential Regulation No. 4G of 

2011. The ACIA was signed by Indonesia and other ASEAN members on 26 February 200G. 
One of the most important features of the ACIA is its investor-state dispute settlement 
mechanisms and the promotion of alternative dispute resolution methods. ASEAN investors 
can resolve disputes by using domestic courts and tribunals, through international arbitration 
(including ICSID) and by means of alternative dispute methods,  such as mediation, 
conciliation, consultation and negotiation.

TKg EZmIZgVEAZ AvHETvATEIZ WAF

Realising the value of arbitration in both international and domestic commercial relations, 
on 12 August 1GGG, the Indonesian government enacted and promulgated Law No. $0 of 
1GGG on Arbitration and Alternative Dispute Resolution (Arbitration Law)

6
 as the qrst national 

arbitration law in Indonesia. Pursuant to its closing provision, the Arbitration Law replaces 
articles 61‘36‘1 of the Dutch Code of Civil Procedure (Rv), which had been applicable in 
Indonesia since the Dutch colonisation of Indonesia.

The Indonesian Arbitration Law did not take the UNCITRAL Model Law on International 
Commercial Arbitration into account. The Arbitration Law applies to all arbitrations held 
within the territory of the Republic of Indonesia, provided the parties have not agreed that a 
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speciqc foreign law or arbitration rules shall apply. There is no statutory distinction between 
national arbitration and international arbitration with regard to the nationality of the parties 
or the location of their project. The only effective differences between a national arbitration, 
one held in Indonesia, and an international one, held outside of Indonesia, is the procedure 
for enforcement of the award.

TKg YVg I( AvHETvATEIZ EZ EZmIZgVEA

Despite the rising popularity of arbitration, there is an emerging sentiment within the 
legal and business community in Indonesia that arbitration is more complicated, more 
time-consuming and more expensive than court litigation. Many Indonesian business and 
legal people also express concern about the lack of court support for enforcement of the 
arbitral award and the possibility of annulment of the arbitral agreement or awards by the 
court. That is why, in domestic transactions, many Indonesian companies tend not to choose 
arbitration as the exclusive forum for resolving disputes covered by their contracts.

The attitude is different when it comes to international commercial contracts. Agreeing 
to have disputes resolved by arbitration has long been the only solution to avoid court 
proceedings in Indonesia or other jurisdictions. Foreign parties are generally of the view 
that bringing a claim relating to an international business transaction before an Indonesian 
court is an unwise option. Indonesian judges may not be familiar with sophisticated business 
transactions, especially those with an international dimension. The foreign party cannot be 
represented by lawyers of its own nationality, but must instead use the services of local 
lawyers. Further, all documents and evidence in cases before an Indonesian court must be 
in the Indonesian language, re9uiring translation and interpretation by an o#cial translator 
or interpreter before being accepted by the court. Moreover, Indonesia is not party to an 
international treaty for the enforcement of foreign judgments.

If the use of arbitration is unavoidable, Indonesian parties usually choose institutional 
arbitration over ad hoc arbitration in their arbitration agreements. In Indonesia, there is 
still a mistaken perception among the general public that arbitration must be under the 
administration of an institution. Many people mistakenly understand that an arbitration 
seated in Indonesia cannot be an ad hoc arbitration.

Since the late 1GG0s, Indonesia has experienced a steady increase in arbitration cases, 
although the popularity or arbitration has moved up and down. The rise in popularity of 
arbitration after the enactment of the Arbitration Law has motivated the establishment of 
several new arbitral institutions in Indonesia to compete with or supplement the longest 
existing Indonesian National Board of Arbitration (BANI). The major ones include the 
Indonesian Shariah Arbitration Board and the Indonesian Capital Market Arbitration Board 
(BAPMI). The former was established by the Indonesian Council of Ulemas (religious 
scholars) and handles various disputes, including commercial and qnancial disputes, based 
on shariah principles. BAPMI focuses on resolving disputes related to capital market 
activities. Smaller bodies exist for the purpose of settling claims in specialised areas such 
as insurance, capital markets and employment.

Along with the increase of public awareness of non- institutional mediation and ad hoc 
arbitration, there is a growing number of independent mediation and arbitration practices 
in Indonesia. To foster the level of skills and professionalism of Indonesian mediators 
and arbitrators, Indonesia has seen the establishment of several mediation and arbitration 
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training institutes, such as the Indonesian Arbitrators Institute and the Indonesian Academy 
of Independent Mediators and Arbitrators.

TKg MYmEOEAW APPvIAOK TIFAvmV AvHETvATEIZ AdvggNgZT

In Indonesia, an arbitration agreement must be made in writing. The agreement may be in 
the form of an arbitration clause in the principal agreement providing for the arbitration of 
disputes that may arise in the future or, in the case of a dispute having already occurred, the 
parties may decide for arbitration by a separate submission agreement.

[
 It is speciqcally 

re9uired that both parties sign the agreement.
5

 In the event the parties desire to submit their 
dispute to arbitration after it arises, their submission agreement must be made in the form 
of a notarial deed if any of the parties cannot sign for themselves.

G

Speciqcally,  article 4($) of the Indonesian Arbitration Law states that an arbitration 
agreement may be concluded by the exchange of letters, telexes, telegrams, facsimiles, 
e-mails or other means of communication, provided they are accompanied by 7a record of 
receipt of correspondence between the partiesX.

The Arbitration Law acknowledges the notion of severability of the arbitration agreement 
from the rest of the contract. From the perspective of the Arbitration Law, an arbitration 
clause is considered an agreement independent from the contract containing it. Therefore, 
the invalidity of the main contract does not necessarily mean the invalidity of the arbitral 
clause.

In Indonesia, the parties have the freedom to choose ad hoc or institutional arbitration 
(domestic or international). Additionally, there is no prohibition on parties choosing foreign 
law as the applicable substantive law, and there is no re9uirement that the chosen law has 
some connection to the parties or to the dispute.

Further, under the Arbitration Law, the existence of a valid arbitration agreement precludes 
the right of the parties to submit the dispute to the court. Legally, the parties are deemed to 
have their rights waived in order to have their dispute resolved by a national court when they 
agree to arbitration.

It is explicit in the Arbitration Law that the courts have no jurisdiction over a dispute that is 
subject to an arbitration agreement. Article 11 (2) of the Arbitration Law stipulates that?

The district court, before which an action is brought in a matter which is 
the subject to arbitration, must not interfere and must reject the action as 
inadmissible, except for on certain matters as stipulated in ]the Arbitration 
Law:.

In many recent cases, the court has refused to intervene in a dispute if the partiesX contracts 
made a speciqc reference to arbitration.

The power of the Indonesian courts to intervene in arbitral proceedings is explicitly restricted 
to particular circumstances. One of these circumstances is to appoint an arbitrator only if 
the parties cannot reach an agreement on this, in the case of ad hoc arbitration.

In a recent judgment in the case between PT Citra Televisi Pendidikan Indonesia and PT 
Berkah Karya Bersama (Decision No. ‘$$'Pdt.’'2014'PN.Jkt.Sel), the District Court of 
South Jakarta refused to hear an application to recuse an arbitrator in arbitral proceeding 
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held under the BANI rules. The District Court was of the view that it had no jurisdiction to 
deal with the application. The judgment conqrms the position of the Arbitration Law, namely 
where parties have agreed that a dispute should be referred to an arbitral institution for 
resolution, the rules of the institution should fully govern the conduct of the arbitration, 
including procedures for the appointment and recusal of arbitrators. Intervention of the 
courts is only to support the arbitration.

MYmEOEAW APPvIAOK TI gZ(IvOgNgZT AZm OKAWWgZdgV I( EZTgvZATEIZAW 
AFAvmV

Like arbitration law and practice in many other jurisdictions,
10

 judicial intervention can occur 
after the qnal award has been rendered. Such interventions are possible at two levels?

á at the level of enforcement of the arbitral award when a party is seeking an 7exe9uaturX 
of the arbitral award+ and

á at the level of taking a motion for annulment of the award.

Theoretically speaking, the results of arbitral proceedings are di#cult to challenge in 
an Indonesian court. The Arbitration Law provides very limited grounds for the court to 
undertake judicial control over arbitral awards. There is no provision in the Arbitration Law 
allowing a party to appeal to the court on a jurisdictional issue or any 9uestion of law arising 
out of an arbitral award.

11

Article 60 of the Arbitration Law speciqcally states that an arbitral award shall have the same 
effect on the parties as the qnal and conclusive judgment of the court. It is also stipulated in 
the Arbitration Law that an application to annul an award may only be made within $0 days 
from the date the award was registered at the court.

It is also important to note that while the Arbitration Law provides the court the option of 
refusing to enforce an international arbitral award, it does not specify the grounds on which 
such refusal can be made.

12
 In practice, the judgesX interpretation and application of 7public 

policyX thus becomes so criticial as it would determine whether an exe9uatur can be granted 
or not.

It is also worth highlighting that the Arbitration Law provides for very limited grounds
1$

 and 
very strict procedure for annulment of arbitral awards. In practice, however, the application 
of these provisions often raises issues. While there is no clear deqnition of public policy, the 
concept of public policy can be relied on by the Indonesian courts to nullify an arbitration 
award or to refuse enforcement.

Unlike the UNCITRAL Model Law,
14

 the Arbitration Law does not regulate a stay procedure 
in connection with the enforcement of an arbitral award. In practice, the commencement of 
an annulment action is often used by the losing party as a tempting dilatory avenue of an 
adverse arbitral award. As an application for annulment could effectively stay or frustrate the 
enforcement of the award, the award creditor upon receipt of a favourable award against an 
Indonesian party should immediately engage an Indonesian counsel who have experience 
in handling international arbitration enforcement cases and able to process things speedily 
in the courts.

gZ(IvOgNgZT I( EZTgvZATEIZAW AvHETvAW AFAvmV

The Arbitration Law makes a distinction between national (domestic) and international 
(foreign) arbitration. According to article 1.G, 7international arbitral awardsX are?
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awards rendered by an arbitration institution or by individual arbitrator(s) 
outside the jurisdiction of the Republic of Indonesia or awards by an arbitration 
institution or individual arbitrator(s) which under the provisions of Indonesian 
law are deemed to be 7international arbitration awardsX.

To date, there is no provision of law that would give an arbitral award rendered within 
Indonesia the status of international arbitral award. However, in PT Lirik Petroleum v PT 
Pertamina EP, IndonesiaXs Supreme Court (Decision No. G04K'PDT.SUS'200G) regarded an 
arbitral award rendered by the International Chamber of Commerce (ICC) in Jakarta as an 
international award. Despite the fact that the seat of the arbitration was in Jakarta, the 
Supreme Court in this case considered the subject of the dispute between the parties to be 
an international contract and the ICC to be an international arbitral institution.

Although there is a different treatment of national and international awards in respect of 
the enforcement of arbitral awards, the enforcement procedures for both national and 
international arbitral awards must begin with registration. The arbitral award is re9uired to 
be registered by the arbitrator or his proxy with the clerkXs o#ce of the relevant district court 
before it can be enforced.

To register an international award, in addition to the power of attorney from the arbitrator, 
which must have been legalised by the Indonesian embassy, the applicant would be re9uired 
to furnish? (i) a certiqcation from the Indonesian embassy or other diplomatic representation 
in the seat of the arbitration to the effect that both the country and Indonesia are parties to the 
New York Convention+ (ii) the original or an authenticated copy of the international award plus 
its o#cial Indonesian translation (by an Indonesian sworn translator)+ and (iii) the original 
or an authenticated copy of the underlying contract (which is the basis for the award) plus 
its o#cial Indonesian translation (by an Indonesian sworn translator). Therefore in practice 
registration of an international award generally takes much longer than a domestic award.

Moreover, under the Indonesian Arbitration Law, an international arbitral award can only be 
enforced after the chairman of the District Court of Central Jakarta has recognised and 
ratiqed the award through the issue of exe9uatur,

1‘
 unless the Republic of Indonesia is a 

party to the arbitrated dispute.

The general rule in an application for the enforcement of an arbitral award is that the court 
may not review the reasoning for the award. In practice, however, the chair of the court will 
only issue an exe9uatur if he or she is satisqed that both the nature of the dispute and the 
underlying arbitration agreement are valid under Indonesian law and not contrary to good 
morals and public policy.

16

The Arbitration Law provides that only disputes in the commercial sector and concerning 
rights that are fully controlled by the parties can be resolved through arbitration+

1[
 if parties 

are not permitted to dispose their rights by compromise pursuant to applicable laws and 
regulations, they cannot arbitrate them.

15

The Arbitration Law
1G

 suggests that the Indonesian courts will grant an application for the 
enforcement of an international arbitral award unless?

á
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the award was rendered in a state that is not bound by a bilateral or multilateral 
convention or treaty with recognition and enforcement of foreign arbitral awards and 
to which Indonesia is party+

20

á the legal relationship on which the award was based cannot be considered as 
commercial under Indonesian law+ or

á the recognition or enforcement of the award would be contrary to public policy.
21

After issuance of the exe9uatur, the courts will enforce arbitral awards in the same way as 
the judgments of state courts (eg, seizure of moveables or immoveables, as well as of money 
claims, of the defendant against third parties).
Notes

1. Article I ($) of the New York Convention offers the possibility to the contracting states 
to reserve the applicability of the Convention to 7awards made only in the territory of 
another Contracting StateX.

2. There are many examples of the application of the qrst reservation. A court of appeal 
in ’ermany, which has used the qrst reservation, refused to apply the Convention 
to an award made in the United Kingdom at a time when it had not adhered to 
the Convention. Similarly, the Federal Supreme Court of ’ermany did not apply the 
Convention to an award made in Yugoslavia, a country which has still not become 
a party to the Convention. See Albert Jan van den Berg, The 5ew York Arbitration 
Convention of 19qZ: Towards a Uniform Judicial Interpretation, Kluwer Law and 
Taxation Publishers, 1GG4, at 1$.

$. Under  the  ICSID  Convention,  disputes  between  a  foreign  investor  or  locally 
incorporated foreign investment company and a state can, with the consent of all 
parties, can be referred to ICSID.

4. In line with IndonesiaXs strengthened economic and trading status, the Indonesian 
government is currently undertaking a serious review of all of its BITs with a view to 
re-negotiating their terms and conditions once they expire.

‘. In addition to the ACIA, Indonesia is a signatory of ASEAN free trade agreements with 
Australia, New Zealand China, Japan, Korea and India. Indonesia has also expressed 
an interest in joining the Trans-Paciqc Partnership Agreement.

6. The Arbitration Law has 52 articles, divided into 11 chapters as follows? general 
provisions+ alternative dispute resolution+ arbitration conditions, appointment of 
arbitrators and the right of refusal+ the procedure before the arbitration tribunal+ 
opinion and arbitral decision+ enforcement+ annulment+ termination+ costs+ transitional 
provisions+ and concluding provision. There also is an o#cial elucidation, which is not 
legally binding.

[. See article 4 (2) of the Indonesian Arbitration Law.

5. See article G (1) of the Indonesian Arbitration Law.

G. See article G (1) of the Indonesian Arbitration Law.

10. For example, in Malaysia, the courts have the authority to appoint or remove an 
arbitrator or to extend the time for rendering an award, in order to discover or compel 
the appearance of witnesses. See KR Simmonds et al, Commercial Arbitration Law in 
Asia and the Paci.c, Paris, ICC Publishing Sa, 1G5[, p12G
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11. In  some countries,  an  award  can be  appealed  to  the  competent  state  court 
within three months of the notiqcation of the award under speciqc circumstances, 
including?
 á the absence of a valid arbitration agreement+
 á denial of a partyXs fair chance to present its case+
 á violation of statutory or contractual stipulations as to either the composition of the 
arbitral tribunal or the decision-making of such tribunal+
 á the failure of the arbitrators to sign the original copy of the arbitration award+
 á dismissal of the challenge of an arbitrator although su#cient reason for the 
challenge existed+
 á excessive exercise of the arbitral tribunalXs jurisdiction (ultra petita)+ violation of 
Austrian public order or statutory provisions of Austrian law which cannot be avoided, 
even if the parties agree on the application of foreign law+ and
 á special circumstances for the reopening of civil procedures (including, for example, 
false testimony of witnesses). However, this ground may be waived in the arbitration 
agreement if such agreement is entered into by businessmen.

12. Under the 1G‘5 New York Convention, challenges to enforcement of foreign arbitral 
awards fall into two broad categories? qrst, that a dispute is not subject to arbitration 
in the qrst place (inarbitrability defence) and second, that enforcement would be 
contrary to the public policy of the state in which enforcement is sought (public policy 
defence).

1$. Article [0 of the Arbitration Law regulates the reason that can be used by any of the 
parties to qle an application to court for annulment of an award is a presumption 
that the arbitral award made against it contains elements of falsiqcation, fraud or the 
hiding of facts'documents.

14. Article $4 (4) of the Model Law states? 7The court, when asked to set aside an award, 
may, where appropriate and so re9uested by a party, suspend the setting aside 
proceedings for a period of time determined by it in order to give the arbitral tribunal 
an opportunity to resume the arbitral proceedings or to take such other action as in 
the arbitral tribunalXs opinion will eliminate the grounds for setting asideX.

1‘. As a rule, in response to an application for enforcement of a foreign arbitral award, 
the court is obliged to grant its exe9uatur in order to enforce the award in accordance 
with the Indonesian normal procedural law, unless? 
 á the award is rendered in a state which is not bound by a bilateral or multilateral 
convention or treaty on the recognition and enforcement of foreign arbitral awards, 
by which Indonesia is bound+
 á the legal relationship on which the award was based cannot be considered as 
commercial under Indonesian law+ or
 á the recognition or enforcement of the award would be contrary to public policy.

16. See article 62 (2) of the Indonesian Arbitration Law.

1[. See article ‘ of the Indonesian Arbitration Law.

15. This approach mimics the classical test used in many civil law jurisdictions.

1G. See article 66 of the Indonesian Arbitration Law.

20. The main treaty referred to in article 66.a is the New York Convention. Indonesia, 
however, has also entered into the 1G6‘ Convention on the Settlement of Investment 
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Disputes between States and Nationals of Other States,  which applies to the 
recognition and enforcement of arbitral awards rendered by tribunals established 
within the International Centre for the Settlement of Investment Disputes (ICSID). This 
Convention was ratiqed by Indonesia on 25 September 1G65 through Law No. ‘ of 
1G65 dated 2G June 1G65.

21. See article 66.a, b, and c of the Indonesian Arbitration Law.

Budidjaja & Associates
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It was more than half a century ago when ’ermany introduced a policy to use international 
investment agreements (IIAs) to facilitate foreign investment by ’erman companies 
and entered into the qrst bilateral investment treaty (BIT) with Pakistan. Following the 
’erman initiative, the International Centre for Settlement of Investment Disputes (ICSID), 
an institution that offers a forum to resolve disputes between investors and host states, 
was founded. Since then the use of IIAs to promote foreign investment has become 
increasingly widespread, not only among developed countries but also developing countries. 
Conse9uently, as of 2014 there are more than $,000 IIAs around the globe.

1

Originally, IIAs were mainly promoted by European countries and the US, which is represented 
by the fact that the top 10 most fre9uent home states of investors qling investment treaty 
claims (as of the end of 2014) are either European states or the US (with one exception 
being Turkey). IIAs are no longer the privilege of European countries and the US and they 
have become important tools for Asian countries such as China and Korea in making their 
investors competitive in overseas markets. Now, both China and Korea enjoy more than 
100 bilateral investment treaties (BITs) respectively. In terms of the number of BITs and 
free trade agreements (FTAs), Japan has been far behind with only 21 BITs and 14 FTAs 
in effect. However, in the last few years, the Abe administration has been striving to increase 
the number of FTAs and BITs to support foreign investment by Japanese companies, 
particularly in emerging markets. The aim is to stimulate JapanXs economy by tapping into 
such emerging markets. The result of such efforts is shown below.

Japanese BITs that have come into force since 2014

Mozambi9ue 2G August 2014

Myanmar [ August 2014

China and Korea 1[ May 2014

Ira9 2‘ February 2014

Kuwait 24 January 2014

Papua New ’uinea 1[ January 2014

Japanese FTAs that have come into force since 2014

Australia 1‘ January 201‘

Japanese BITs executed since 2014

Ukraine ‘ February 201‘

Uruguay 26 January 201‘
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Kazakhstan 2$ October 2014

Japanese FTAs executed since 2014

Mongolia EPA February 201‘

One of the most ambitious attempts of the Abe administration is to conclude within this year 
the Trans-Paciqc Partnership Agreement (TPP), which, once concluded, will cover countries 
accounting for more than one-third of the worldXs ’DP. Top Japanese and US trade o#cials 
plan to meet during the week of 20 April 201‘ aiming to resolve major trade issues including 
those relating to the automobile and agricultural sectors.

EZUgVTIv-VTATg mEVPYTg VgTTWgNgZT PvIUEVEIZ

The TPP negotiations have generated debate in Japan over the investor-state dispute 
settlement provision (ISDS), the provision that enables investors of another contracting state 
to initiate arbitration against a contracting state to resolve investment disputes as deqned 
in BITs and FTAs.

But for the ISDS, even if BITs or FTAs are in force, investors have no choice but to rely 
on their own governmentXs discretion in exercising diplomatic protection against the host 
state for its violation of the investorsX protection afforded under BITs'FTAs. On the other 
hand, the biggest merit of the ISDS is to enable investors to fairly resolve disputes with 
host states at their own initiative both from a substantive and procedural law perspective. 
From a substantive law perspective, agreements between investors and host states are 
often governed by the law of the host state. An investor would not be able to enjoy proper 
recourse in court litigation or commercial arbitration where national law applies of the host 
state even if such law itself violated the BIT. However, in investment treaty arbitration under 
BITs'FTAs, in principle international law, such as BITs'FTAs, is the applicable law. As such, 
in the investment treaty arbitration under BITs'FTAs, unlike in court litigation or commercial 
arbitration, investors can obtain proper recourse if the conduct of the host state was in 
violation of such international law, even when that conduct is in compliance with the national 
law of the host state.

From a procedural law perspective, if the contract between investors and the host state 
provides for either the host stateXs national court or commercial arbitration within the host 
state to resolve a dispute, then either the local civil procedural code or arbitration act would 
apply to such proceedings. Therefore, there is a possibility that the judiciary of the host state 
may improperly intervene in any such judicial or arbitration proceedings for the beneqt of 
the host state. Investment treaty arbitration has incorporated a number of mechanisms to 
minimise the intervention of host states or third-party state national courts.

JapanXs Ministry of Economy, Trade and Industry (METI) has been promoting economic 
partnership agreements (EPAs) and BITs, including ISDS provisions, if necessary, to facilitate 
investment in foreign countries, particularly in emerging markets, by Japanese investors. 
METI has this year announced the publication of 7fre9uently asked 9uestionsX with respect 
to EPAs'BITs and investment treaty arbitration to help Japanese investors understand 
FTAs'BITs and the beneqts that FTAs'BITs and ISDS can offer Japanese corporates 
investing overseas.

Japan Explore on dAv

https://globalarbitrationreview.com/review/the-asia-pacific-arbitration-review/2016/article/japan?utm_source=GAR&utm_medium=pdf&utm_campaign=The+Asia-Pacific+Arbitration+Review+2016


RETURN TO OIZTgZTV  RETURN TO VYNNAvL
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Japan has consistently incorporated ISDS into its BITs'FTAs, except for BITs'FTAs with the 
Philippines and Australia.

2
 However, for the qrst time, ISDS has come under attack in Japan, 

over recent years in particular in the context of ongoing TPP negotiations. Concerns have 
been raised not only by non-proqt organisations but also by politicians of both the ruling party 
and opposition parties as well as the Japanese Federation of Bar Associations and some 
local bar associations.

$
 Thanks to the TPP, awareness of and interest in investment treaty 

protections and arbitration have dramatically increased over the last few years+ however, 
most of the criticism appears to be based on misconceptions of the ISDS and investment 
treaty arbitration framework. The following are some of the criticisms made in Japan against 
ISDS.

Restrictions On Eudicial Po,er

ISDS restricts judicial power because it allows large (and often Western) multinationals to 
qle claims against Japan outside the Japanese judiciary system.

Restrictions On State Po,ers

ISDS also restricts JapanXs executive and legislative powers because the language of BITs, 
which sets the standard of protection for investors, is so ambiguous and general it creates 
a 7chillingX effect on government bodies causing such bodies to refrain from introducing new 
laws or regulations or modifying existing laws and regulations, including those the aim of 
which is to promote public health, security and environmental protection. Because treaties 
supersede national law, ISDS could hinder JapanXs democracy.

Scrutiny Of Arbitrators

In investment treaty arbitration, arbitrators are chosen by the parties, are not scrutinised 
and are immune from liability. Some arbitrators represent major companies and yet sit 
as arbitrators in certain situations, re/ecting a potential bias in favour of investors. This 
concern is an extension of a belief in some Japanese circles that arbitrators in commercial 
arbitration cannot really be neutral as they sometimes adjudicate cases involving companies 
they presently or have previously represented as counsel.

Io Appeal

Arbitration awards are not subject to appeal, and there have been many inconsistent 
arbitration awards.

Congdentiality Of Arbitration Proceedinws

Arbitration proceedings are conqdential and such proceedings are not well e9uipped to 
resolve disputes involving a stateXs public interest and public policy.

Io Ieed Hor LSWS Ln Weveloped Countries

ISDS is not necessary when developed countries, such as Japan, are the respondent state as 
Japan has a modern and independent court and arbitration system which could effectively 
adjudicate investment disputes.

LSWS Hor 6enegt Of JS Lnvestors
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In general, investment treaties afford protections to foreign investors that are not available to 
domestic investors. In particular, the TPP will create an investment environment that favours 
the United States and United States investors at the expense of JapanXs public interest.

mg(gZmEZd EVmV

Some of the criticism is based on a lack of understanding, while other parts of the criticism 
may promote a healthy discussion about further improving investment treaty arbitration. Let 
us look at how we can respond to those 9uestions one by one.

Restrictions On Eudicial Po,er

Arbitration does not restrict JapanXs judicial power+ arbitration supplements such power. 
Resolving international disputes by way of arbitration is not necessarily uni9ue to investment 
disputes. Arbitration has and continues to be widely utilised by the private sector to 
resolve commercial disputes, particularly those with foreign counterparties. More generally, 
arbitration has been widely used as well by states to resolve not only commercial disputes 
with the private sector but also state-to-state disputes with other states at institutions 
such as the International Court of Justice or the Permanent Court of Arbitration. Some 
state-to-state disputes are resolved at other fora, such as the WTO. When those proceedings 
are not considered to restrict the judicial power of states, how can investment treaty 
arbitration be said to restrict the judicial power of the stateô

Restrictions On State Po,ers

Io Restriction

In Japan, once a state ratiqes a treaty and it comes into force, the treaty supersedes JapanXs 
domestic law to the extent that Japan is obligated to enact law and regulations to implement 
its obligations under the treaty. This is an inherent feature of all treaties in most countries+ it 
is not uni9ue to investment treaties. In Japan, treaties are not considered to be a restriction 
on executive or legislative powers because it is the executive branch that negotiates treaties 
and it is the legislative branch that ratiqes the treaties to make them effective.

’Chillinw: Fffect

It is true that the standard of protection afforded in investment treaties, such as 7fair and 
e9uitable treatmentX or 7full protection and securityX, are somewhat vague. However, this 
issue is not uni9ue to investment treaties but is seen in other treaties as well (and indeed 
in Japanese domestic law itself). This is an issue of substantive law, namely how to draft a 
clear standard of protection in investment treaties+ and not an issue of ISDS, a procedural law 
that enables investors to use arbitration when a state violates the standard of protection. In 
addition, there have been substantial efforts to clarify the standard of protection afforded in 
investment treaties, and in the near future the standard of protection may look 9uite different 
from those found in traditional treaties.

Public Purposes

In relation to the concerns raised in Japan that investment treaties may restrict the 
enactment of new law or regulations or the modiqcation of existing laws and regulations 
aiming to protect public health or the environment, arbitration awards have been actually 
taking into account state powers to serve public purposes, such as the protection of public 
health and the environment. Some criticise certain arbitration awards such as Metalclad v 
Mejico,

4
 SD Myers v Canada,

‘
 Tecmed v Mejico,

6
but most of those criticisms are based 
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on a misconception of the facts and the rulings in the cases. It is not that the tribunals 
in those cases found measures to protect public health and the environment in violation 
of investment treaties. But in the Metalclad case, there were inconsistencies as to the 
authority to grant permit in waste management businesses among the state government, 
local government and municipality resulting in substantial damages being sustained by 
the investors, which were found to be in breach of the fair and e9uitable treatment (FET) 
re9uirement+ in the SD Myers case, the Canadian government itself 9uestioned the legitimacy 
of the PCB exportation ban from an environmental perspective+ and in the Tecmed case, 
again the Mexican government re9uested the relocation of the waste site based on a local 
protest campaign against the waste site and refused to renew the licence of a waste 
management business without providing the investor an alternative waste site which the 
government was re9uired to provide.

Scrutiny Of Arbitrators?

Lndependence And Lmpartiality

Arbitration systems are carefully set up to ensure the impartiality and independence of 
arbitrators to ensure the fairness and integrity of arbitration systems. Arbitration rules 
re9uire arbitrators to be independent and impartial throughout the arbitration proceeding. 
Any justiqable doubt as to the impartiality and independence of arbitrators would be 
grounds to dis9ualify or challenge an arbitrator. If justiqable doubt as to the impartiality and 
independence of an arbitrator is later found after the issuance of the award, such award 
could be challenged or annulled.

L6A xuidelines And Wouble-hat Lssue

The IBA guidelines on con/ict of interests in international arbitration (revised as of 2014) 
have been a useful reference for arbitrators, parties and institutions to determine the 
necessary scope of disclosure or dis9ualiqcation or challenge of arbitrators. With respect 
to the 7double-hatX issue (ie, the arbitrator is concurrently acting as counsel on a related 
legal issue for unrelated matters), while con/icts of interest commonly arise from the 
relationships between arbitrators and the subject matter of the disputes, including parties 
or party counsel,  the IBA ’uidelines suggest that there are circumstances that call 
for disclosure by arbitrators should similar legal issues be dealt with in two separate 
proceedings in which the arbitrator concurrently acts as counsel even if the subject matter, 
parties and party counsel are unrelated as between those two cases.

Party Autonomy

Unlike for judges, there is no particular system to screen arbitrators except for their 
impartiality and independence. Party autonomy is a fundamental element of arbitration. In 
arbitration, each party familiar with the dispute must be able to locate the best arbitrators, 
and by the same token, it would be best to leave any challenge of arbitrators to the opposing 
party because the opposing party would be best e9uipped to consider whether the arbitrators 
should be challenged. As such, the fact that there is no particular system to screen arbitrators 
in advance of appointment, unlike for judges, does not undermine the fairness of the system. 
Rather, leaving such screening primarily to the parties increases the e#ciency and fairness 
of the arbitration system.

Io Appeal

Io Appeal Ls Iot A 6ad Thinw
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The lack of appeal of arbitration awards is one of the great advantages of arbitration as it 
guarantees 9uicker and more e#cient dispute resolution. Even now, investment arbitration 
generally takes longer than regular commercial arbitration. For instance, ICSID arbitration, 
which does not allow appeals, typically takes more than three years before the arbitration 
concludes, and such lengthy proceedings have been much criticised. If an appeal were to be 
allowed, the whole process would take even longer and an arbitration system with appeals 
would not serve the goal to resolve investment disputes e#ciently.

6asic Scrutiny

While there is no appeal, awards may be challenged in accordance with either the ICSID 
Convention or the arbitration act of the seat of arbitration. When there are serious procedural 
irregularities, awards are successfully challenged.

Uho Uill Hik Lnconsistencies 6et,een A,ards9

There are indeed arbitration awards that differ on certain issues, such as the interpretation 
of the deqnition of 7investmentX or an umbrella clause, or issue of whether or not dispute 
resolution provisions of other BITs'FTAs may be imported by using a most-favoured nation 
clause of the applicable BITs'FTAs. Some propose the establishment of an appeal system 
as a way to resolve inconsistencies. However, signiqcant challenges would need to be 
overcome if an appeal system was to be introduced. Who will sit as the arbitrators in the 
appealô Unless the same or similar members on the appeal body are appointed by the 
institutions, the appeal body will not properly function to resolve inconsistencies among 
arbitration awards. On the other hand, if members of the appeal body are to be appointed 
by the institutions, the very act of appointing the appeal body members will mean that the 
institutions themselves will be participating in the creation of international investment case 
law. This goes far beyond the role of the institutions, which is the administration of the 
procedural framework for investment arbitration. In any event, having appeal body members 
selected by the institutions entirely undermines the party autonomy of the arbitration system. 
I hope inconsistencies among arbitration awards will be resolved in the long run by way 
of accumulation of arbitration awards and tribunals paying due respect to past arbitration 
awards.

Consistency of awards would be enhanced by limiting the pool of arbitrators in investment 
treaty cases. However,  limiting the pool of arbitrators would produce some serious 
conse9uences. Even now, with some exceptions, most arbitrators are European, US or 
Canadian practitioners. There are 9uite a few states that must feel underrepresented in 
terms of region, culture and the development stage of their states within the investment 
arbitration regime. A truly international regime, however, re9uires a more diverse and globally 
representative group of arbitrators. Increasing the number of arbitrators from different 
regions such as Asian nations may actually increase inconsistency between awards, at least 
in the short term. However, that is a price which may be worth paying. This is because a 
more diverse pool of arbitrators with their shared expertise and broader perspectives should 
actually achieve a more balanced development of investment case law as well as investment 
arbitration procedure and over the longer term inconsistencies between awards should be 
resolved as well.

Congdentiality Of Arbitration Proceedinws

Japan Explore on dAv

https://globalarbitrationreview.com/review/the-asia-pacific-arbitration-review/2016/article/japan?utm_source=GAR&utm_medium=pdf&utm_campaign=The+Asia-Pacific+Arbitration+Review+2016


RETURN TO OIZTgZTV  RETURN TO VYNNAvL

In response to a call for transparency in investment treaty arbitration, the situation has 
substantially improved. While the ICSID Convention has empowered the secretary general 
to disclose certain arbitration information to the public without the individual consent of the 
parties, ICSID has been working hard with parties to persuade them to consent to publish 
arbitration awards as well as arbitration proceedings. UNCITRAL has now introduced new 
rules for transparency. Once the transparency rules apply, subject to certain conqdentiality 
exceptions (article [), hearings are made public, and written statements, transcripts of 
hearings, decisions, orders and awards of tribunals, among others, are made public.

[
 Recent 

Japanese IIAs provide that the respondent state may publish the arbitration awards. As such, 
where transparency is concerned, ISDS itself may address such concerns.

Io Ieed Hor LSWS Ln Weveloped Countries

Some argue that investment disputes may be resolved in the court of the host state so long 
as the host state is a developed country and its judiciary functions properly. This proposition 
is not tenable. First, arbitration is a dispute resolution mechanism that involves the least 
amount of intervention from the sovereign and therefore is best suited to resolve disputes 
between the state and foreign investors. It is said that even in developed countries such as 
the US and ’ermany, states rarely lose in their own national courts. Second, the court system 
varies from country to country, and investors will be forced to qght in those different court 
systems, which is too cumbersome. Thirdly, the arbitration system is a dispute resolution 
mechanism balancing different legal backgrounds, such as common law systems and civil 
law systems, whereas the court system adopts either the common law system or the civil 
law system. Investment treaty case law would be best developed by the accumulation of 
arbitration awards rather than court decisions on investment law in different court systems 
in different languages.

LSWS Hor JS Lnvestors

Indeed, it appears that this is the real reason for the underlying opposition against the TPP 
and ISDS. For BITs'FTAs that do not involve the US, none of the above issues appear to 
have been raised, and JapanXs Diet has unanimously approved the ratiqcation of the BITs 
and FTAs. There is a fear of litigious US investors initiating numerous arbitrations against 
Japan and impeding JapanXs ability to introduce laws and regulations that serve public 
purposes. In fact, US investors are by far the most fre9uent users of investment treaty 
arbitration, and the high cost and lengthy duration of arbitration, particularly investment 
arbitration, is said to be at least partially caused by the judicialisation or the so-called 
Americanisation of the arbitration system, ie, importing aggressive US-style litigation tactics 
into the arbitration system. Those concerns are understandable given the records of home 
countries of investors? US investors qled investment treaty claims in approximately 1$0 
cases (total as of the end of 2014) and are by far the most fre9uent user of the ISDS system. 
However, insisting that the national courts should be utilised to resolve investment treaty 
disputes would not be persuasive unless the national court system were well suited to 
resolve such investment treaty disputes. Rather, instead of insisting on abolishing the current 
investment treaties and investment arbitration system that has contributed tremendously 
to the establishment of international investment case law, what we should focus on is 
improving the current arbitration system to address those legitimate and fair concerns.

OIZOWYVEIZ
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Some of the criticisms against investment treaties and ISDS have some merit, particularly 
those surrounding the tendency of US investors to fre9uently use investment arbitration. 
Other concerns, however, are derived from misconceptions of the current system and case 
law and are compounded by the sometimes emotional broader political debate in Japan 
about the merits of Japan participating in the TPP. For the legitimate concerns, arbitration 
practitioners like us are responsible for considering how to improve the system. For the 
unfounded criticisms, again, arbitration practitioners like us are e9ually responsible for 
educating those who are unfamiliar with the current system rather than simply denouncing 
their lack of knowledge.
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As the international arbitration community has been witnessing profound changes in the last 
few years, Korea has kept pace by reinforcing its own international arbitration infrastructure, 
especially its facilities and e9uipment, and by updating its rules and procedures to bring 
them in line with international standards. Speciqcally, Korea recently opened the Seoul 
International Dispute Resolution Centre, a venue e9uipped with cutting-edge technology 
for arbitration hearings, and is in the process of amending the Arbitration Act of Korea 
(Arbitration Act) as well as the International Arbitration Rules of the Korean Commercial 
Arbitration Board (KCAB) as part of its efforts for infrastructure improvement. Moreover, 
Korea continues to be recognised as a pro-enforcement jurisdiction in approving and 
enforcing arbitral awards where the Korean courtXs refusal to enforce arbitral awards are rare 
exceptions. This arbitration-friendly stance is well demonstrated in recent court decisions.

This article will introduce the recent international arbitration trends in Korea by highlighting 
some of the key provisions in the currently proposed amendment to the Arbitration Act and 
the KCAB International Arbitration Rules and by discussing some of the notable decisions of 
the lower courts related to international arbitration.

PvIPIVgm ANgZmNgZT TI TKg JIvgAZ AvHETvATEIZ AOT

From 2012, there were discussions regarding the need to amend the Arbitration Act to 
harmonise it with international standards. A special committee was commissioned by the 
Ministry of Justice to provide speciqc recommendations on the amendments, culminating in 
the qnal draft of the amendments for which a public hearing was held in November of 2014. 
The proposed amendment is intended to re/ect the pro-arbitration stance that has emerged 
in the international community since KoreaXs last amendment to its law in 1GGG. Of the 
many amendments that were proposed and are currently being discussed, a few provisions 
warrant particular attention. In particular, it is noteworthy that the proposed amendment 
aims to re/ect the 2006 UNCITRAL Model Law on International Commercial Arbitration 
provision relating to the power of the arbitral tribunal to order interim relief, enabling the 
arbitral tribunal to issue a wide array of interim measures enforceable by court decisions. 
Additionally, such amendment is designed to simplify the enforcement process of arbitral 
awards by permitting the court to render a decision to enforce the award in the form of an 
order rather than in the form of a judgment.

1

Lnterim Measures

An interim measure is not a new concept in international arbitration in Korea. Article 15 of the 
current Arbitration Act contains a provision that stipulates the arbitral tribunalXs authority to 
grant interim measures. However, the existing article 15 has certain issues? qrst, it only states 
that the interim measure shall be given in the form of an 7orderX instead of an award, and does 
not clarify whether such order is enforceable in accordance to the provisions regarding the 
recognition and enforcement of awards. Second, it limits the subject matter of the interim 
measure to a certain extent. Therefore, the proposed amendment removes the limitation that 
any interim measure shall be in the form of an order, and widens the scope of the subject 
matter of the interim measures. The main details of the proposed amendment related to 
interim measures are as follows?

2

á A more detailed provision on the scope of the arbitral tribunalXs power to order interim 
relief 3 a provision which allows the tribunal to order a party to?
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á maintain or restore the status 9uo pending determination of the dispute+

á take action that would prevent, or refrain from taking action that is likely to cause 
current or imminent harm or prejudice to the arbitral process itself+

á provide a means of preserving assets from which a subse9uent award may be 
satisqed+ or

á preserve evidence that may be relevant and material to the resolution of the dispute.

á Any party seeking compulsory enforcement based on the interim measure issued by 
the arbitral tribunal may re9uest the court for an order granting compulsory execution.

á There will be grounds for refusing recognition or enforcement if?

á any of the grounds for revocation of arbitral awards set out in article $6(2) of the 
Arbitration Act are present+

$

á at the re9uest of the party against whom it is invoked, the court is satisqed that the 
arbitral tribunalXs decision regarding the provision of security in connection with the 
interim measure issued by the arbitral tribunal has not been complied with, or the 
interim measure has been terminated or suspended by the arbitral tribunal or by the 
court+

á the court qnds that the interim measure is incompatible with the powers conferred 
upon it unless it decides to reformulate the interim measure to the extent necessary 
to adapt it to its own powers for the purposes of enforcing that interim measure and 
without modifying its substance+

Any determination made by the court  on any grounds for  refusal  of  recognition or 
enforcement of the interim measure shall be effective only for the purposes of the application 
to recognise and enforce the interim measure+ the court where recognition or enforcement 
is sought shall not, in making that determination, undertake a review of the substance of the 
interim measure.

Simpligcation Of Fnforcement Procedures

Another proposed amendment simpliqes the procedure for enforcing arbitral awards in 
Korea. The current Arbitration Act re9uires the judgment of a court for enforcement of arbitral 
awards. The proposed amendment changes the enforcement re9uirement from a judgment 
of a court to a court order. That is, the amendment newly adds provisions dealing with the 
following matters?

á a court receiving an application for enforcement of an arbitral award may render its 
decision in the form of an order, not a judgment+

á a court must set a date for a hearing, or a date for examination on which both parties 
may attend, and notify the parties thereof+

á as a  fundamental  matter  a  court  must  state  the reasons for  its  decision on 
enforcement of arbitral awards+

á while a party may immediately appeal the courtXs decision on enforcement of arbitral 
awards, such appeal shall not have the effect of staying the enforcement+ and

á after the courtXs decision on enforcement of arbitral awards is made qnal, a lawsuit 
for revocation of arbitral awards shall not be permitted.
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Court:s Cooperation Uith Fkamination Of Fvidence

Article 25 of the current Arbitration Act provides the arbitral tribunal a helpful process in 
which it can re9uest a court to conduct examination of evidence. The proposed amendment 
to the Arbitration Act strengthens this process by guaranteeing the right of arbitrators or 
parties to participate in the courtXs examination of evidence, and further enables the arbitral 
tribunal to re9uest practical cooperation from the courts. The proposed amendment further 
provides that when cooperating with the arbitral tribunal in examination of evidence a court 
may compel a witness to appear before the arbitral tribunal or compel a person to produce 
certain documents to the arbitral tribunal.

Other Matters

In addition to the provisions discussed above, there are other noteworthy proposed 
amendments to the Arbitration Act.

Horm Of Arbitration Awreement

While the proposed amendment takes the approach of the 2006 Model Law, which relaxes 
the re9uirement that an arbitration agreement must be 7in writingX, the proposed amendment, 
rather than abandoning the 7in writingX re9uirement, adopts the approach of re9uiring that 
arbitration agreement be recorded in any form.

Appointment Of Arbitrators

In situations where a party is not responding to re9uest for appointment of an arbitrator, the 
proposed amendment provides that the arbitrator be appointed by the court or an arbitration 
institution designated by the court.

Wecision On The Arbitral Tribunal:s Authority

The current Arbitration Act stipulates that, when a 9uestion arises regarding the arbitral 
tribunalXs authority (or to what extent the tribunal has authority) to decide on certain matters 
in relation to the arbitral proceedings, a party may seek a court decision to determine the 
existence (or the extent) of such authority, provided that the party raised an objection in the 
arbitral proceedings and that the arbitral tribunal has made a decision that it has authority. 
The proposed amendment makes it clear that the party may seek a court decision where the 
arbitral tribunal has made a decision that it does not have authority also.

Arbitration Cost And Welay Penalty )interestG

The proposed amendment adds provisions stating that unless the parties agree otherwise, 
the arbitral tribunal may determine the apportionment of arbitration costs after a thorough 
review of the facts of the case+ and in cases where the arbitral tribunal grants an arbitral 
award it also has the authority to order payment of delay penalty.

PvIPIVgm ANgZmNgZT TI TKg JOAH EZTgvZATEIZAW AvHETvATEIZ vYWgV

The key provisions of the proposed amendment to the KCAB International Arbitration 
Rules (KCAB Rules and the Proposed KCAB Rules) concern (i) instituting an emergency 
arbitrator system, (ii) the procedure for joining a party in a multiple-party dispute and (iii) the 
process of conqrmation by the Secretariat of the KCAB (the Secretariat) concerning arbitrator 
appointment.

4

Fmerwency Arbitrator
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The Proposed KCAB Rules introduce an emergency arbitrator system under article 25($) 
and Schedule $. Such amendment provides parties with timely interim relief prior to the 
constitution of the arbitral tribunal, while reducing the partyXs burden of additionally qling 
a motion for conservatory measures in foreign courts, thus ensuring the partiesX rights 
and bringing the KCAB Rules in line with the rules of other major international arbitration 
institutions.

‘
The amendment further provides that when the Proposed KCAB Rules are 

approved, the emergency arbitrator provision will be available in all current and future 
KCAB international arbitrations, regardless of whether the arbitration agreement was entered 
before or after the implementation of the Proposed KCAB Rules.

The details of emergency arbitrators are as follows?

á Under the Proposed KCAB Rules, a party may qle a written motion to the Secretariat 
for interim (emergency) relief to be enforced by an emergency arbitrator, concurrently 
with or after the qling of arbitration proceedings.

6

á If a written application for an emergency measure meets the re9uirements under the 
KCAB Rules and the Secretariat deems that appointment of an emergency arbitrator 
to be appropriate, the Secretariat shall use its efforts to appoint one emergency 
arbitrator within two business days from its receipt of such written application for an 
emergency measure.

á A party may qle an opposition motion challenging the appointment of an emergency 
arbitrator within two business days from the day on which such party receives the 
notice of appointment or from the day on which such party becomes aware of that 
the fairness or independence of the appointed emergency arbitrator is in 9uestion, 
whichever is later, and in which case the Secretariat shall make a decision on such 
motion.

á The emergency arbitrator shall have qfteen days from his or her appointment to 
decide whether an emergency measure is deemed appropriate and necessary. The 
time limit shall not be extended unless there is an agreement between all the relevant 
parties or in case of extraordinary circumstances, and the Secretariat has approved 
the extension.

á An emergency arbitrator shall not serve as an arbitrator for the relevant dispute unless 
all relevant parties agree in writing.

Eoinder

The Proposed KCAB Rules introduce a procedure for joining a party to resolve disputes 
among multiple parties at one time. This amendment is designed to promote judicial 
economy and to prevent any con/icting awards being issued by different arbitral tribunals 
for parties involved in related disputes. In particular, the Proposed KCAB Rules state that a 
third party may be joined in a case if (i) a party qles a motion for joining a third party+ such 
third party agrees to the joinder in writing (and that any and all claims against such third 
party arise from the same arbitration agreement which is among the existing parties)+ and 
(ii) the arbitral tribunal is satisqed that the motion is valid (even over the objection of the other 
party). The amendment further states that, even when a party is joined after the formation 
of the arbitral tribunal, the joinder shall not affect the composition of the arbitral tribunal, and 
that the arbitral tribunal may not approve the joinder if it is likely to cause undue delay, even 
if the above-mentioned re9uirements for joinder has been satisqed.
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Congrmation 6y The Secretariat Concerninw Arbitrator Appointment

The Proposed KCAB Rules contain a provision whereby the appointment of an arbitrator 
becomes effective only on the conqrmation by the Secretariat. This entitles the Secretariat 
to review, at its own discretion, the fairness or independence of the arbitrator or arbitrators 
appointed by the parties or examine the partiesX complaint related to such appointments. 
This conqrmation process will result in the parties or arbitrators to make appointments 
more cautiously, and enables the Secretariat to exclude inappropriate arbitrators at an earlier 
stage, which will in turn contribute to the e#ciency of the arbitration proceedings.

vgOgZT ZITAHWg OIYvT mgOEVEIZV

As mentioned above, Korea is generally known as a pro-enforcement jurisdiction in enforcing 
international arbitral awards, and, for rarely refusing the enforcement of arbitral awards. This 
arbitration-friendly stance is also demonstrated in recent court decisions.

In practice, a party receiving an unfavourable arbitral award typically qles a suit seeking to 
set aside or, obtain the non-recognition or non-enforcement of, such arbitral award, mainly 
arguing that the arbitral agreement between the parties is invalid or that the subject of the 
award is beyond the scope of the relevant arbitration agreement, or the recognition and 
enforcement of the arbitral award contradicts public policy.

However, Korean courts generally tend to reject the argument that an arbitration agreement 
between the parties is invalid. Korean courts also seldom recognise the argument that a 
dispute over an arbitral award is beyond the scope of the arbitration agreement because 
courts generally interpret the scope as broadly as possible. Moreover, Korean courts rarely 
accept a partyXs argument that the recognition and enforcement of the arbitral award 
contradicts public policy, based on the Supreme CourtXs ruling that such provision must be 
narrowly interpreted in consideration of the balance between maintaining domestic welfare 
and providing for stability in international transactions based on the following premises? (i) 
the purpose for refusing the recognition and enforcement of foreign arbitral awards is to 
prevent fundamental morals and social order of a country in which the arbitral award is being 
enforced from being harmed+ and (ii) the Korean court may refuse to recognise and enforce a 
foreign arbitral award to the extent that the result from the recognition of such foreign arbitral 
award actually contradicts public policy (see Supreme Court Decision G$Da‘$0‘4 dated 14 
February 1GG‘).

Among the court decisions made in the past two years (201$ and 2014), the following are 
notable?

Claim Hor The Fkamination And Congrmation Of The Arbitral Tribunal:s Authority To Wecide On 
The Danwuawe Of The Arbitral Proceedinws

This case arose from a KCAB arbitration between a US company, Company A, and a 
Korean company, Company B, where the presiding arbitrator recommended the use of both 
English and Korean due to the partiesX inability to agree on the language for arbitration (the 
Recommendation for Agreement). Company B objected and argued that the language must 
be in Korean, after which the arbitral tribunal decided that both Korean and English would 
be used in this arbitral proceeding (the Language Decision). Company B qled a suit seeking 
the examination and conqrmation of the authority of the arbitral tribunal based on Articles 
1[($), 1[(‘) and 1[(6)

[
 of the Arbitration Act for the Language Decision.
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The District Court ruled that, though the Language Decision was rendered by the arbitral 
tribunal after the objection was raised by Company B, this was not an exercise of the 
arbitral tribunalXs authority to rule on the 7preliminary 9uestionX regarding the authority of the 
arbitral tribunal pursuant to article 1[(‘). As such, it ruled that a suit for examination and 
conqrmation was inappropriate. However, on appeal, the Appellate Court held that the suit 
for examination and conqrmation was appropriate. The Appellate Court reasoned that the 
Recommendation for Agreement corresponded to the matter alleged to be beyond the scope 
of the arbitral tribunalXs authority that came into 9uestion during the arbitral proceedings 
according to article 1[($) of the Arbitration Act, and that the Language Decision subse9uent 
to Company BXs objection falls under the scope of a ruling as a preliminary 9uestion under 
article 1[(‘).

5

This decision now permits a party in an arbitration that suspects that the arbitral tribunal has 
exceeded its authority to immediately object to a decision, and, if the arbitral tribunal makes 
a ruling as a preliminary 9uestion, the objecting party can immediately seek examination 
and conqrmation from the court pursuant to article 1[ of the Arbitration Act. In other words, 
disputes relating to the authority of the arbitral tribunal can be dealt with by the courts in the 
early stage of the arbitration to ensure a smoother arbitration process.

Clarigcation Of Arbitral A,ard

Company C and Company D entered into an agreement whereby Company D was to supply 
certain goods to Company C (the Supply Agreement). Company C qled for arbitration seeking 
damages, etc, against Company D, and, in response, Company D qled a counter-claim against 
Company C demanding the performance of obligations set forth in clause 14.2 of the Supply 
Agreement. The relevant arbitral tribunal dismissed Company CXs claim and upheld Company 
DXs claim, and issued the following ruling? 7Company C shall perform its obligations set forth 
in clause 14x2’x

Company D qled a suit seeking a decision of enforcement of the relevant arbitral award.

The District Court issued the following ruling?

Paragraph ($) in the arbitral award fails to meet the re9uirements as a 
compulsory execution certiqcate, since it does not directly specify the type, 
details  and scope of  beneqts  to  be realised by  compulsory  execution. 
Furthermore, even when a decision of enforcement is issued by a court, as 
a practical matter, it is impossible to implement the compulsory execution 
procedures according to the above Paragraph ($) of the relevant arbitral award 
and, therefore, there are no legal interests for Company D to seek for a decision 
of enforcement of the relevant arbitral award.

As such, the Court ruled that it was inappropriate for Company D to qle a suit to seek 
the decision of enforcement.Subse9uently, the court of appeals overruled the lower courtXs 
decision and permitted the enforcement of the relevant arbitral award for the following 
reasons? (i) a decision of enforcement not only grants enforceability to such arbitral award, 
but serves as a mechanism preventing the other party from arguing any reasons for to set 
aside such arbitral award+ and (ii) even if such arbitral award is unenforceable, a party to 
such arbitral award must comply with such arbitral award, once the validity is conqrmed 
by the courtXs decision of recognition and enforcement. Thus, even when the arbitral 
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award is unenforceable, there are judicial beneqts for seeking a decision of enforcement. 
Furthermore, the court of appeals permitted the compulsory execution in such case since a 
decision of enforcement with reference to this arbitral award is not in contravention of public 
policy in Korea and there was no other reason for refusing to enforce such arbitral award 
under the Arbitration Act. Thereafter, the case has come to a conclusion due to Company 
DXs withdrawal of its petition during the Supreme Court proceedings.

As such, Korean courts respect the purport of arbitral awards and deem that there are judicial 
beneqts, even when the obligations set forth in an arbitral award are somewhat ambiguous.
Endnotes

1. In Korea, when rendering a decision in the form of a judgment, the court is re9uired 
to abide by certain and strict procedures, whereas when rendering a decision in the 
form of an order, the court has the discretion for more /exible procedures.

2. These provisions referenced article 1[ of the UNCITRAL Model Law on International 
Commercial  Arbitration  (As  adopted  by  the  United  Nations  Commission  on 
International Trade law on 21 June 1G5‘, and as amended by the United Nations 
Commission on International Trade Law on [ July 2006 (Model Law)).

$. The grounds for revocation of arbitral awards under the Arbitration Act are almost 
identical to those set forth in Article $4 of the Model Law.

4. The KCAB is also preparing a draft of the KCAB Code of Ethics for Arbitrators together 
with its amendment to the KCAB Rules.

‘. It is widely known that if a party qles a motion for an interim measure with a court 
prior to the constitution of the arbitral tribunal, Korean courts generally issue interim 
measures to the extent that any rights to be protected by such interim measures 
have been demonstrated by the re9uesting party, even when the merits are subject to 
arbitration proceedings.

6. Any party  qling a motion for  an emergency measure must  pay in  advance a 
management cost of $ million won and an emergency arbitrator fee of 1‘ million 
won (the amount may be subse9uently reduced in certain cases) when submitting 
its motion for such emergency measure. In case of non-prepayment, the Secretariat 
deems such motion to have not been qled.

[. Korean Arbitration Act, Article 1[ (Determination of Arbitral TribunalXs Authority over 
Arbitration Proceedings)? 
 (3) Any ob;ections on the arbitral tribunal’s scope of authority shall be raised as soon 
as the matter alleged to be beyond the scope of its authority comes into Vuestion 
during the arbitral proceedingsx 
 (q) The arbitral tribunal may rule on the ob;ection under Paragraphs (2) or (3) above 
either as a separate order to the ob;ection (or the ‘preliminary Vuestion’ regarding the 
authority of the arbitral tribunal, ‘preliminary Vuestion’), or within the merits of the 
arbitral awardx 
 (6) If the arbitral tribunal rules as a separate order to the preliminary Vuestion that it 
has authority under Paragraph (q) above, any party who is dissatis.ed with that ruling 
may reVuest, within thirty (30) days after it has received notice thereof, the court to 
ejamine the authority of the arbitral tribunalx 
 (Z) 5o appeal shall be .led against the decision on the ejamination of the authority 
which is rendered by a court following a reVuest therefor under Paragraph (6) abovex
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5. The Appellate Court nevertheless dismissed Company BXs appeal, ruling that Article 
1[(5) of the Arbitration Act indicates that no appeal can be qled against the courtXs 
decision on the examination over authority following the motion set forth in Article 
1[(6) of the same Act.

Yoon & Yang LLC

vea: 4nbe ?bn4 ohis rb4 nR dAv
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In  recent years,  Malaysia has made great strides in cultivating a positive domestic 
environment for arbitration, bolstered by three broad areas of change.

The qrst is legislative reform. The Malaysian Arbitration Act (the 200‘ Act), which came into 
force on 1‘ March 2006, repealed the Arbitration Act 1G‘2 (the 1G‘2 Act) and the Convention 
on the Recognition and Enforcement of Foreign Arbitral Awards Act 1G5‘ (the CREFAA 
Act). The 200‘ Act was subse9uently complemented by the Arbitration (Amendment) Act 
2011 (the 2011 Amendment Act) which removed various teething issues of ambiguities 
associated with the 200‘ Act. More recently, from $ June 2014, as a result of amendments to 
the Legal Profession Act, non-Malaysian 9ualiqed lawyers may appear in arbitral proceedings 
in the jurisdiction, as either counsel or arbitrator. As a result, Malaysia now enjoys a statutory 
framework which is generally in line with modern principles of international arbitration 
practice.

The second is an increasing judicial receptiveness and familiarity with the arbitration 
process. While lower courts have occasionally reverted to a more parochial approach 
towards arbitration, recent decisions by the Court of Appeal reveal the judiciaryXs strong 
commitment to the principle of minimal curial intervention, in line with the modern statutory 
framework.

The  third  is  the  revitalisation  of  the  Kuala  Lumpur  Centre  for  Arbitration  (KLRCA). 
Under the leadership of its new management, the KLRCA has implemented a slew of 
innovative initiatives that are potentially game-changing, including the qrst-of-its-kind KLRCA 
i-Arbitration Rules in 201$. The KLRCA offers administrative fees signiqcantly lower than 
that of its competitors in the region and newly refurbished physical premises incorporating 
state-of-the-art video conferencing technology.

While the impact of these developments has yet to be fully evaluated, there are early 
indications of resurgence in MalaysiaXs proqle as a venue of international arbitration. In this 
update, the authors discuss general principles of Malaysian law on international arbitration 
alongside recent developments relating to arbitration practice in the jurisdiction.

AZ IUgvUEgF I( AvHETvATEIZ EZ NAWALVEA

Prior to the 200‘ Act, which came into force on 1‘ March 2006, arbitration in Malaysia was 
governed by the 1G‘2 Act and the CREFAA Act.

The time when proceedings are commenced would determine the 9uestion of which 
arbitration act applies. For arbitral proceedings commenced before 1‘ March 2006, the 1G‘2 
Act would apply. The 200‘ Act applies to any arbitral proceedings commenced thereafter.

1
 

As with all new legislation, the implementation of the 200‘ Act saw some initial teething 
di#culties and uncertainty which have since been addressed by the 2011 Amendment Act.

In previous years, we discussed the di#culties that arose in the application of the 1G‘2 
Act, as well as the differences between the 1G‘2 Act and the 200‘ Act. In summary, 
we highlighted that a key difference between the 1G‘2 Act and the 200‘ Act lies in the 
distinction between domestic and international arbitrations, and how this distinction affects 
the applicability of various sections of the 200‘ Act.

The 200‘ Act is divided into four parts?

á
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part I (sections 1 to ‘) addresses preliminary matters such as key deqnitions, the 
commencement of arbitral proceedings, and the arbitrability of the subject matter in 
dispute+

á part II (sections 6 to $G), the essence of the 200‘ Act, covers the material aspects 
of the arbitral proceedings, such as the arbitration agreement, composition of the 
arbitral tribunal, jurisdiction of the arbitral tribunal, the making of arbitral awards, the 
enforcement of arbitral awards, and the available recourse in respect of such awards+

á part III (sections 40 to 46) deals chie/y with judicial control over arbitral proceedings, 
such as the determination of preliminary points of law by the courts, the extension of 
time for commencing arbitral proceedings, and the making of arbitral awards+ and

á part IV (sections 4[ to ‘1) covers miscellaneous issues such as the liability of the 
arbitrators and the immunity of arbitral institutions.

In terms of the distinction between domestic arbitrations and international arbitrations, 
section 2 (found in part I) of the 200‘ Act provides that 7international arbitrationX means an 
arbitration where?

á one of the parties has its place of business outside Malaysia+

á the seat of arbitration is outside Malaysia+

á the substantial part of the commercial obligations are to be performed outside 
Malaysia+

á the subject matter of the dispute is most closely connected to a state outside 
Malaysia+ or

á the parties have agreed that the subject matter of the arbitration agreement relates 
to more than one state.

Under the same section 2 of the 200‘ Act, 7domestic arbitrationX refers to any arbitration 
which is not an international arbitration. In a domestic arbitration, part III of the 200‘ Act 
applies by default unless the parties to the arbitral proceedings take steps to exclude its 
application in writing. On the other hand, in an international arbitration, the default position 
is reversed and part III of the 200‘ Act does not apply unless the parties to the arbitral 
proceedings agree otherwise in writing. Part III of the 200‘ Act allows for greater intervention 
by the court by allowing any party to the arbitral proceedings to refer to it any 9uestion of 
law arising out of an arbitral award,

2
 and allowing the court to extend the time imposed for 

the commencement of arbitral proceedings
$

 or the delivery of an arbitral award.
4

The distinction between domestic and international arbitrations also determines the 
applicability of section 12(2) (found in part II) of the 200‘ Act. Section 12(2) provides that 
in the event that the parties to the arbitral proceedings fail to determine the number of 
arbitrators, the arbitral tribunal shall consist of three arbitrators in the case of an international 
arbitration and a single arbitrator in the case of a domestic arbitration.

In relation to domestic arbitrations, section $0 of the 200‘ Act provides that the applicable 
substantive laws shall be those of Malaysia, unless the parties to the arbitral proceedings 
agree otherwise. With regard to international arbitrations, the applicable substantive laws 
shall be decided by the parties to the arbitral proceedings. In the event that the parties to an 
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international arbitration fail to agree on the applicable substantive laws, the arbitral tribunal 
shall apply the law determined by the con/ict of laws rules.

The distinction between domestic arbitrations and international arbitrations also affects the 
recognisability and enforceability of the arbitral award as an arbitral award made pursuant 
to an international arbitration in Malaysia would not fall within the ambit of sections $5 and 
$G of the 200‘ Act. This is because section $5 of the 200‘ Act is silent on whether it applies 
to awards of international arbitrations in Malaysia, whereas it expressly states that on an 
application in writing, a domestic arbitration award or an arbitration award from a foreign 
state may be enforced by the High Court as a judgment thereof. As a signatory to the 1G‘5 
New York Convention (the New York Convention), arbitral awards made in Malaysia may 
be enforced in other New York Convention countries. This ease of enforceability between 
signatories to the New York Convention is reciprocal, which signiqcantly contributes to the 
high regard held for arbitral awards made in Malaysia.

Lastly, conducting arbitration proceedings in Malaysia is also said to be signiqcantly cheaper 
when measured against other major arbitration jurisdictions in the region, due to the lower 
costs of the KLRCA and the more modest logistical costs of accommodation and transport.

AvHETvAW TvEHYZAWV

Appointment

Both the 1G‘2 Act and the 200‘ Act allow party autonomy in relation to the appointment of 
arbitrator or establishment of the arbitral tribunal. In this regard, the parties may agree on 
the number of arbitrators to decide the case.

‘
 The default procedures for the appointment 

of arbitrators are provided for under section 1$ of the 200‘ Act. Parties are however free 
to determine the procedures that are to be adopted with regard to the appointment of 
arbitrators. In the event that the parties are unable to agree on the appointment of arbitrators, 
either party may apply to the director of the KLRCA to appoint the arbitrators.

6
 In the event 

that the director similarly fails to appoint the arbitrators, either party may then apply to 
the High Court for assistance in the appointments.

[
 Arbitrators are expected to disclose 

circumstances that may result in a con/ict of interest, as provided in section 14 of the 200‘ 
Act.

The KLRCA Arbitration Rules were amended in 201$ to allow for the appointment of an 
emergency arbitrator who would be empowered to grant emergency interim relief prior to 
the constitution of the arbitral tribunal. Schedule 2 of the KLRCA Arbitration Rules sets out 
the manner of appointment, powers and time limits on the interim relief provided by the 
emergency arbitrator.

Eurisdiction

Regardless of the process by which the tribunal is appointed, the importance of the doctrine 
of Oompetenz-Oompetenz remains and is expressly recognised by section 15 of the 200‘ 
Act. This grants the arbitral tribunal power to rule on its own jurisdiction, and is recognised 
as an integral component of modern arbitration. Nevertheless, parties retain the option of 
appealing the tribunalXs decision on jurisdiction to the High Court. The Malaysian courts have 
long recognised the importance of Oompetenz-Oompetenz.

5
 In Standard Chartered Bank 

Malaysia Bhd v City Properties Sdn Bhd 8 Anor,
G

 the High Court said of the extent to which 
the doctrine of Oompetenz-Oompetenz is applicable in Malaysia?

10
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Parliament has clearly given the arbitral tribunal much wider jurisdiction 
and powers. And, such powers would extend to cases even when its own 
jurisdiction or competence or scope of its authority, or the existence or 
validity of the arbitration agreement is challenged ]...: Most noteworthy is that 
even where its own jurisdiction or competence or its scope of authority is 
challenged, it may rule on such plea either as a preliminary 9uestion or in an 
award on the merits.

Fvolvinw Roles Of Arbitrators

Last year, we discussed the decision in Sundra Ra;oo v Mohamed Abd Ma;ed and Persatuan 
Penapis Minyak Sawit Malaysia (Poram),

11
 which highlights the potentially evolving role of 

an arbitrator, that is, in demonstrating that appointment challenges may be submitted by an 
arbitrator against a fellow arbitrator sitting on the same tribunal. In this case, the High Court 
recognised the locus standi of the applicant and ordered the qrst respondent to make certain 
disclosures within seven days or be removed and dis9ualiqed.

12

This novel application to the High Court raised 9uestions on when challenges can be made 
and, signiqcantly, by whom. Conventionally, only the parties to the arbitration (as opposed 
to the arbitrators) possess the right to submit challenges. In this case, the High Court 
recognised the locus standi of the applicant by overcoming the hurdle in section 2 of the 
200‘ Act, which deqnes 7partyX as party to an arbitration agreement. The High Court relied 
on two English cases+ citing qrst Hobhouse J that 7all parties to the arbitration are as a matter 
of contract bound by the terms of the arbitration contractX,

1$
 and second Browne-Wilkinson 

V-C in 5or;arl v Kyundai, where 7on appointment, the arbitrator becomes a third party to that 
arbitration agreement, which becomes a trilateral agreementX.

14

Corruption? A Stronw Response

On 2$ June 201$, the KLRCA demonstrated its support for greater transparency in arbitral 
proceedings by signing the Corporate Integrity Pledge (CIP) along with 40 other multinational 
corporations, committing to impartial tribunal proceedings and combating corruption in the 
qeld of arbitration.

1‘

On 2‘ June 201$, Yusof Holmes Abdullah, a chartered arbitrator of British nationality, was 
charged with bribery in the Penang Malaysian Sessions Court. Abdullah was accused of 
soliciting US82 million from the director of a local company, JMR Construction, to rule in 
its favour in arbitration proceedings against a Chinese-owned dredging company, Syarikat 
Nanjing Changjiang Waterway Engineering Bureau.

16
 This was the qrst time an arbitrator 

had been charged with corruption in Malaysia.
1[

 The KLRCA promptly removed Abdullah 
from its list of arbitrators upon the revelation of these allegations. The governmentXs and 
KLRCAXs swift response emphasises the administrationXs determination to protect its status 
as a dependable forum for arbitration.

AvHETvAW AFAvmV

Section 2(1) of the 200‘ Act deqnes an arbitral award as a decision of the arbitral tribunal 
on the substance of the dispute, including any qnal, interim or partial award, and any award 
on costs or interests. Section 1[ of the 1G‘2 Act and section $6(1) of the 200‘ Act further 
provide that all arbitral awards are qnal and binding.
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Sections $[ to $G (found in part II) of the 200‘ Act deal with the recognition and enforcement 
of, and also challenges against, an arbitral award. Section $[ sets out the exhaustive grounds 
for setting aside an arbitral award in the High Court. However, it should be noted that the 
grounds given under section $[ of the 200‘ Act for setting aside an arbitral award do not 
relate to the merits of the case. Section 42 of the 200‘ Act, on the other hand, allows the 
court to set aside an arbitral award to which a 9uestion of law has been referred for its 
determination.

Section $5 of the 200‘ Act deals with the procedure for recognition and enforcement of 
arbitral awards, whereas section $G sets out the grounds for refusal of recognition and 
enforcement. These grounds are essentially similar to the grounds listed in article V of the 
New York Convention.

Settinw Aside Arbitral A,ards

Parties who are dissatisqed with the arbitral awards rendered against them have the option 
of setting aside the awards under the 1G‘2 Act or the 200‘ Act, whichever is relevant and 
applicable.

Jnder The 1Y]5 Act

Section 24(2) of the 1G‘2 Act states that an arbitral award may be set aside if the arbitrator 
or umpire has misconducted himself or if the arbitral award has been improperly procured. 
Setting aside of arbitral awards, however, is di#cult as the courts are increasingly accepting 
of the qnality of arbitral awards.

In The Government of India v Cairn Energy India Pty Ltd 8 Anor,
15

 a case dealing with the 
1G‘2 Act, the Federal Court held that, where a speciqc 9uestion was referred to arbitration 
for consideration, the arbitral tribunalXs decision on it should be respected, in that no judicial 
interference was possible on the basis that the tribunalXs decision upon the 9uestion of law 
had been an erroneous one.

1G
 The exception to this non-interference rule is 7if the matter 

is a general reference, interference may be possible 7if and when any error appears on the 
face of the awardXX.

20
 The Federal Court further held that a 9uestion of construction of an 

agreement was a 9uestion of law,
21

 and if the 9uestion was the sole issue that parties had 
referred for arbitration, the court would generally not set aside the qndings of the arbitrator 
unless the award was tainted with illegality.

22
 The extent to which the Federal Court leaned 

towards a pro-arbitration stance can be seen from the courtXs judgment when it said?
2$

if you refer a matter expressly to the arbitrator and he makes an error of law 
you must take the conse9uences+ you have gone to an arbitrator and if the 
arbitrator whom you choose makes a mistake in law that is your look-out for 
choosing the wrong arbitrator+ if you choose to go to Caesar you must take 
CaesarXs judgment.

It is also worth noting that the 1G‘2 Act expressly excludes the courtXs jurisdiction in dealing 
with certain arbitrations. Such was the case in Asia Control Systems Impac (M) Sdn Bhd v 
P5E PCB Bhd and another appeal,

24
 where the Court of Appeal dismissed the appellantXs 

appeal to set aside the arbitral award pursuant to section $4 of the 1G‘2 Act. Section $4 
excluded the application of the 1G‘2 Act or other written law to any arbitration held under 
the United Nations Commission on International Trade Law Arbitration Rules 1G[6 (the 
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UNCITRAL Arbitration Rules) and the KLRCA Arbitration Rules. Following an analysis of the 
relevant judgments, the Court held that?

the preponderance of authorities reveals a consistent pattern under s $4(1) ie 
the Act or other written law shall not apply to an arbitration held under, as in 
the instant-appeal, the UNCITRAL Arbitration and the Rules of the KLRCA. This 
exclusionary principle is predominant and prevails, particularly where s $4(1) 
begins with the words 7Notwithstanding anything contrary in this Act or any 
other written law.X

Jnder The 500] Act

The position under the 200‘ Act is broadly consistent with that under the 1G‘2 Act. In Tan 
Oau Tiah v Tetuan Teh Oim Teh, Salina 8 Co 8 Anor,

2‘
 the qrst respondent had given written 

undertakings to release the documents of title to the appellant pursuant to a decision by an 
arbitrator or the court or both. After the arbitrator had rendered an arbitral award in favour 
of the appellant, the qrst respondent refused to hand over the documents and, instead, 
qled a summons seeking interpleader reliefs. The High Court allowed the qrst respondentXs 
interpleader application and decided that the qrst respondent ought to continue to hold the 
documents pending the proceedings by the second respondent to remove or restrain the 
arbitrator as well as to have the arbitral award set aside. In addition, the qrst respondent 
should continue to hold the documents pending the proceedings by the appellant for leave 
to enforce the arbitral award against the second respondent.

The appellant appealed. Abdul Malik Ishak JCA, delivering the decision of the Court of Appeal, 
ordered the immediate return of the documents of title, as the arbitral award was qnal and 
binding, irrespective of whether or not there was any pending application to have the order set 
aside. Accordingly, once the arbitral order was handed down by the arbitrator, the undertaking 
of the qrst respondent would come into play and must be given effect.

26
 Further, as the 

qrst respondent had, in his a#davit, employed the disjunctive word 7orX in regard to what had 
to be complied with (namely, that the qrst respondent would 7comply with the directions in 
the arbitration award or a court orderX), and the dispute between the parties ended with an 
arbitral award, the qrst respondent must by its own admission comply with it.

In SDA Architects v Metro Millennium Sdn Bhd,
2[

 the respondent had qled an originating 
summons to the High Court seeking direction as to whether the appellant should have been 
awarded the full costs of the arbitration when it was only partially successful. The High Court 
had allowed the respondentXs application. However, the Court of Appeal, following the case 
of Taman Bandar Baru Masai Sdn Bhd v Dindings Corporations Sdn Bhd,

25
 said that 7the 

Scheme of AA 200‘ is to almost prohibit the intervention of court relating to Arbitration Award 
unless the Act speciqcally gives jurisdiction and power to interveneX.

2G
 The Court of Appeal 

concluded that there was no ground to support the respondentXs contention and dismissed 
the appeal, thereby leaving the arbitral award unchanged.

In The Government of India v Cairn Energy India Pty Ltd 8 –rs,
$0

 the High Court favoured 
the view that only where the court is satisqed that there is evidence certain of the matters 
alleged under section $[ of the 200‘ Act, will the court exercise its discretion to intervene 
for the purposes of setting aside the arbitral award.
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In relation to section $5, the Malaysian courts, in adopting a pro-arbitration stance, have 
applied a narrow interpretation to the twin concepts of public policy and natural justice. 
In the case of –pen Type Joint Stock Co E.rnoye (EFO–) v Alfa Trading Ltd,

$1
 the court 

had the opportunity to consider these grounds when there were two arbitral awards (one 
from Russia and the other from Ukraine) rendered over two disputes arising from the same 
contract. The plaintiff wished to enforce the Russian award, whereas the defendant argued 
it would be contrary to public policy to enforce contradictory awards, as well as a breach 
of natural justice as the two tribunals had 7ignored all propriety and established practice 
and determined the same issue, effectively twiceX.

$2
 Both arguments were rejected by the 

High Court, which stated that to fall within the public policy ground, the defendant would 
have to show that enforcement would be 7wholly offensive to the ordinary, reasonable and 
fully informed members of the publicX.

$$
 Thus, a party wishing to invoke the public policy 

exception has to overcome a high threshold?
$4

The thread running through the authorities is that the extent to which the 
enforcement of the foreign judgment is contrary to public policy must be of a 
high order to establish a defence. A number of the cases involved 9uestions of 
moral and ethical policy, fairness of procedure, and illegality of a fundamental 
nature.

As for the argument on natural justice, it was rejected because the court found that both 
parties had an e9ual opportunity to be heard within the relevant arbitration proceeding.

$‘

gZ(IvOgNgZT I( AvHETvAW AFAvmV

The effect of the CREFAA Act
$6

Although the CREFAA Act was repealed by the 200‘ Act, it remains relevant as being a 
precursor to the now-amended section $5(1) of the 200‘ Act.

Prior to the amendment of section $5(1) of the 200‘ Act, a declaration in the form of a 
gazette notiqcation by His Majesty Yang di-Pertuan Agong was held to be a prere9uisite to 
the enforcement of an arbitral award by a party to the New York Convention.

$[
 However, in 

late 200G, the Federal Court, in Lombard Commodities Ltd v Alami Hegetable –il Products 
Sdn Bhd

$5
 reversed the decision of the Court of Appeal?

The critical issue is whether a declaration in the ’azette notiqcation by the 
Yang Di Pertuan Agong is a condition precedent before an award made in a 
state, who is a party to the NYC, could be regarded as a convention award 
under the CREFA. In my view, the answer to this 9uestion does not depend 
on whether the word 7mayX appearing in s 2(2) of the CREFA has to be read to 
mean 7mustX or otherwise.

$G

Prior to the reversal of its decision, the Court of Appeal in Sri Lanka Cricket v World Sports 
5imbus Pte Ltd construed the word 7mayX as 7mustX, rendering it mandatory for His Majesty 
Yang di-Pertuan Agong to extend the beneqt under the CREFAA Act to foreign arbitral awards 
in order for the same to be enforceable. In Lombard Commodities Ltd v Alami Hegetable –il 
Products Sdn Bhd, the Federal Court elected to construe the word 7mayX as simply conferring 
a power and proceeded to examine whether or not a duty to exercise the power is imposed. 
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The Federal CourtXs holding effectively extended the ambit of the word 7mayX and exempliqed 
the courtXs pro-arbitration stance by construing the test in a manner that lowers the re9uired 
threshold.

In addition, pursuant to the now-amended section $5(1) of the 200‘ Act, upon an application 
in writing, an arbitral award may be enforced by the High Court as a judgment thereof 
regardless of the arbitral seat. Prior to this, the 200‘ Act was silent in this respect. However, 
with regard to arbitral awards from a foreign state, section $5(1) read with section $5(4) of 
the 200‘ Act speciqes that only arbitral awards from countries that are party to the New York 
Convention are recognised. Thus, it appears that arbitral awards from countries which are 
not signatories to the New York Convention would not be recognised and cannot be enforced 
under the 200‘ Act.

Lnterim Relief And Fnforcement

Both the 1G‘2 Act and the 200‘ Act allow for judicial intervention in speciqc instances, such 
as the staying of proceedings,

40
 granting of interim measures of protection such as security 

for costs and interrogatories,
41

 and the enforcement of arbitral awards.
42

 In 2011, section 
11 of the 200‘ Act was amended to clarify that the court may also order the preservation 
of property or other security before or during the arbitral proceedings. In particular, section 
11($) of the 200‘ Act now empowers the court to make orders for any interim measures 
even if the seat of arbitration is outside Malaysia.

There have also been cases considering whether the courts may, pursuant to order G2, 
rule 4 of the Rules of High Court, use their inherent powers to make orders outside of the 
circumstances speciqed. In 2011, however, section 5 of the 200‘ Act was amended to read 
7]n:o court shall intervene in matters governed by this Act, except where so provided in this 
ActX+ a change from 7]u:nless otherwise provided, no court shall intervene in any of the matters 
governed by this ActX. The explanatory note for this change in the Arbitration (Amendment) 
Bill 2010 was to limit court intervention to situations speciqcally covered by the principal Act 
and to discourage the indiscriminate expansion of the courtXs inherent powers

This restriction on the courtXs powers can be seen in SDA Architects v Metro Millennium Sdn 
Bhd,

4$
 where the Court of Appeal held that section 5, read with section 44 of the 200‘ Act, 

prohibited the court from intervening with regard to the arbitral tribunalXs apportionment of 
costs in an arbitration. In another case, Twin Advance (M) Sdn Bhd v Polar Electro Europe 
BH,

44
 the plaintiff tried to argue that the court had inherent jurisdiction to set aside a 

Singapore-made award. This was rejected by the High Court, which stated that the effect of 
section 5 of the 200‘ Act excluded its inherent powers to modify the substantive provisions 
of the 200‘ Act?

4‘

I am of the view that our s 5 of the AA 200‘ which is akin to article ‘ of the 
Model Law as adopted by the AA 200‘ should similarly be interpreted in line 
with the Model Law that the court should exclude its general or residual powers 
or its inherent jurisdiction to indirectly vary the substantive provisions of AA 
200‘ which does not categorically provide or intend so.

The judiciaryXs commitment to facilitating enforcement of arbitral awards is exempliqed 
in the recent Court of Appeal decision of Agrovenus LLP v Paci.c Inter-Link Sdn Bhd and 
another appeal.

46
 In this case, the award debtor sought to resist enforcement of the award 
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on the allegation that the tribunal had no jurisdiction to hear the dispute between the 
parties by relying on various sub-sections of section $G of the 200‘ Act. The opposing party 
argued that as the award debtor had not raised any objection to the tribunalXs jurisdiction 
throughout the arbitration proceedings, the award debtor was now estopped from raising 
such objections to the court. The court of qrst instance relied on the English decision of 
Dallah Real Estate and Tourism Co v Ministry of Religious Affairs, Government of Pakistan,

4[
 

holding that it had the ability to evaluate the tribunalXs jurisdiction despite the jurisdictional 
issue having not been raised at an earlier time.

The Court of Appeal, however, overturned the High CourtXs decision, holding that the award 
debtor was effectively estopped from challenging the tribunalXs jurisdiction after the award 
had already been rendered. In doing so, the Court of Appeal cited Rustall Trading Ltd v Gill 8 
Duffus SA,

45
 that?

a party to an arbitration must act promptly if he considered that there were 
grounds on which he could challenge the effectiveness of the proceedings+ if 
he failed to do so and continued to take party in the proceedings, he would be 
precluded from making a challenge at a later date.

These recent decisions suggest that there is indeed an increasing harmonisation of 
MalaysiaXs arbitration laws with the non-interventionist approach under the Model Law, under 
the supervision of the Malaysian courts, and in particular the Court of Appeal.

VTAL I( WgdAW PvIOggmEZdV

Section 10 of the 200‘ Act allows a party to apply to the High Court for a stay of legal 
proceedings if the subject matter of the dispute is subject to an arbitration agreement. Unlike 
section 6 of the 1G‘2 Act, section 10 of the 200‘ Act makes it mandatory for the High Court 
to grant a stay unless the arbitration agreement is null and void, inoperative or incapable of 
being performed.

4G

The courts have continued a pro-arbitration stance by interpreting this provision narrowly+
‘0

 
as stated by Azahar Mohamed J of the High Court in AH Asia Sdn Bhd v Measat Broadcast 
5etwork Systems Sdn Bhd?

‘1

the provisions of s 10 make it mandatory for the court before which the 
proceeding is brought in respect of a matter which is the subject of an 
arbitration agreement to make an order for stay of proceedings and refer 
the parties to arbitration. The word 7shallX that appears in s 10 imposes 
a mandatory obligation to stay the proceedings and refer the parties to 
arbitration  in  respect  of  matter  which  is  the  subject  of  an  arbitration 
agreement.

Even if there is some doubt as to the validity of the arbitration agreement, the court would 
lean towards granting a stay for the arbitral tribunal to determine its jurisdiction.

‘2
 In T5B 

Fuel Services Sdn Bhd v China 5ational Coal Group Corp ]201$: 4 MLJ 5‘[, the Court of 
Appeal ordered a stay of court proceedings in favour of arbitration proceedings pursuant to 
section 10 of the 200‘ Act. The Court of Appeal noted that a court is no longer re9uired 
to delve into the facts of the dispute when considering an application for stay, so long 
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as the arbitration agreement is not null and void or impossible of performance. This is in 
accordance with the doctrine of Oompetenz-Oompetenz which provides that the tribunal is 
able to determine its own jurisdiction.

In O5M Process Systems Sdn Bhd v  Mission Biofuels  Sdn Bhd,
‘$

 the  plaintiff  had 
commenced a court action against the defendant in respect of payment for various palm 
oil products. The defendant sought an application to stay the proceedings under section 10 
of the Arbitration Act 200‘. The plaintiff in turn argued that section 10 could not apply on the 
basis that there was allegedly no 7disputeX, and that it was evident that the defendant was 
liable to the plaintiff in this regard. The High Court held that under section 10, as amended 
by the 2011 Amendment Act, it was no longer possible for parties to argue that there was 
no 7disputeX between the parties as a means of escaping an arbitration agreement in favour 
of court proceedings. The court further provided that the relevant 9uestion was whether the 
matter before the court is encompassed by the arbitration agreement.

Nevertheless, parties wishing to enforce arbitration agreements should still be watchful not 
to take a step in court proceedings.

‘4
 In Lau Oing Oieng v A/A AXn General Insurance Bhd-

,
‘‘

the defendants had re9uested an extension of time from the plaintiff. The High Court 
considered the defendantsX re9uest to be an intimation of the defendantsX intention to deliver 
a statement of defence, which would constitute a step in the proceedings. As such, Stephen 
Chung JC held that the defendants, by re9uesting from the plaintiff extension of time for 
them to qle their defence, had in fact abandoned their right to arbitration.

‘6

TKg JWvOA

The KLRCA was established in 1G[5 under the auspices of the Asian-African Legal 
Consultative Organisation (AALCO),

‘[
 to provide a forum for the settlement of trade, 

commerce and investment disputes within the Asia-Paciqc region. It was the qrst of its kind in 
the region.

‘5
 While the KLRCA has the support of the Malaysian government, it is a non-proqt 

organisation and is neither a government branch nor agency.

Despite being the qrst arbitral institution to be established in the region, up until recently, 
the KLRCAXs caseload was trailing far behind newer arbitral centres in Singapore, Hong 
Kong and Australia.

‘G
 Its recent efforts, however, has resulted in a resurgence in KLRCAXs 

regional and global proqle. Rejuvenation efforts have also seen a push for arbitration clauses 
referring disputes to the KLRCA to be included in contracts by government agencies and 
government-linked companies, marking the increased conqdence in and prominence of the 
KLRCA.

60
 Under its present management, the ambitions of the KLRCA have taken on an 

increasingly international /avour. According to Datuk Sundra Rajoo, director of the KLRCA, 
negotiations with the Permanent Court of Arbitration (PCA) are ongoing, which could see the 
KLRCA become an alternative venue for PCA cases. Additionally, the KLRCA has also inked a 
deal with the International Council of Arbitration for Sports, making the KLRCA an alternative 
hearing centre for international sports disputes. The KLRCA is now aiming for a caseload of 
$00 cases by 2016.

Currently, about half of the arbitrations conducted under the auspices of the KLRCA 
originate from the construction sector, while the rest are made up of a mix of commercial, 
intellectual property, insurance and technology-related disputes. Among these arbitrations, 
about 20 per cent of the hearings in the KLRCA are international in nature.

61
 Recognising 

this demographic, the KLRCA now also functions as the adjudication authority to provide 
adjudication of construction cases. On 1‘ April 2014, the Malaysian Construction Industry 
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Payment and Adjudication Act (CIPAA), qrst passed in June 2012, came into effect.
62

 
Section $2 of the CIPAA empowers the KLRCA to be the adjudication authority responsible 
for, among others?

á setting competency standards and criteria of an adjudicator+

á determining the standard terms of appointment of an adjudicator and fees for the 
services of an adjudicator+

á being the administrative support for the conduct of adjudication under the CIPAA+ and

á fulqlling any functions as may be re9uired for the e#cient conduct of adjudication 
under the CIPAA.

6$

The &DRCA Arbitration Rules

In 201$, the KLRCA revised the KLRCA Arbitration Rules,
64

 which came into force on 24 
October 201$. The new rules apply automatically to all KLRCA arbitrations commenced after 
24 October 201$, unless otherwise agreed by the parties.

6‘

Of the many changes made to the KLRCA Arbitration Rules,
66

 qve signiqcant amendments 
bear highlighting. The qrst is the introduction of a set of provisions for the appointment of 
an emergency arbitrator who would have the power to grant emergency interim relief prior 
to the constitution of the tribunal.

6[
 The appointment procedure of an emergency arbitrator 

under schedule 2 covers, among others, the time in which the emergency arbitrator is to act, 
the time within which an award or order should be made by the emergency arbitrator, and the 
maximum period or periods of time within which such order or award will be binding. This 
revision serves to 7provide an option for parties to apply where they re9uire urgent interim 
relief, increasing party autonomy, providing certainty and minimising judicial interventionX.

65

Second, rule 11(5)(a) now empowers the tribunal to award interest both before and after the 
award. In this regard, rule 11(5)(a) provides that the arbitral tribunal may 7award interest on 
any sum of money ordered to be paid by the award on the whole or any part of the period 
between the date on which the cause of action arose and to the date of realisation of the 
awardX.

Third, for the purposes of 7strengthen]ing: conqdentiality re9uirements in order to enhance 
the privacy of any proceedingsX,

6G
 rule 1‘(1) now provides that?

]the: arbitral tribunal, the parties, all experts, all witnesses and the KLRCA shall 
keep conqdential all matters relating to the arbitral proceedings including any 
award except where disclosure is necessary for purposes of implementation 
and enforcement or to the extent that disclosure may be re9uired of a party by 
legal duty, to protect or pursue a legal right or to challenge an award in bona 
qde legal proceedings before a state court or other judicial authority.

The ambit of rule 1‘(1) is wide in that 7matters related to the proceedingsX encompass 
pleadings, evidence and other material in the arbitration proceedings, all documents 
produced by another party, and the award.

[0

Fourth, rule 1$(‘) now provides for the director of the KLRCA to qx separate deposits on costs 
for claims and counterclaims. When the director of the KLRCA has qxed separate advance 
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preliminary deposits on costs, each of the parties shall pay the advance preliminary deposit 
corresponding to its claims.

The qfth amendment is re/ected in the revised schedule of fees and administrative costs. 
The purpose of the fees and costs revision is to make KLRCA arbitrations 7more attractive, 
suitable and competitive ]...: maintaining a 20“ cost advantage with respect to other 
institutionsX.

[1

Although these revisions are not uni9ue to the KLRCA Arbitration Rules, they evidence the 
KLRCAXs efforts in enhancing and streamlining the KLRCA Arbitration Rules to be on par with 
its international counterparts.

The &DRCA Hast TracB Rules

In 2010, the KLRCA launched the KLRCA Fast Track Rules for parties who wish to arbitrate 
speedily with minimal costs. The KLRCA Fast Track Rules have undergone two revisions, 
with the most recent revision in 201$.

There have been several changes to the timelines for arbitration commencing under the 
KLRCA Fast Track Rules. In this regard, the timelines in rule 4 on appointment of arbitral 
tribunal and in rule 6 have been shortened to provide greater expediency. Rule 11(4) has also 
been amended to reduce the duration for completion of substantive oral hearings from 40 
days to $0 days. As regards fees and administrative costs, rule 1G(1) empowers the director 
of the KLRCA to qx the arbitral tribunalXs fees in accordance with the Schedule of Fees. Rule 
1G(‘) also empowers the director of the KLRCA to determine the appropriate value for a claim 
or counterclaim in consultation with the arbitral tribunal and the parties for the purpose of 
computing the arbitratorXs fees and the administrative costs. Finally, rules 21 and 22 of the 
old KLRCA Fast Track Rules have been removed to give qnality to an arbitral award.

The &DRCA L-Arbitration Rules

Since the inception of the KLRCA i-Arbitration Rules in September 2012, the KLRCA remains 
the only institution in the region to offer resolution of disputes based on shariah principles. 
Under rule 11, whenever the arbitral tribunal has to form an opinion on a point related to 
shariah principles or decide on a dispute arising from the shariah aspect of the contract, 
the arbitral tribunal may refer the matter to the relevant Shariah Advisory Council or shariah 
expert for its ruling. Rule 1$ of the KLRCA i-Arbitration Rules is now modiqed from the KLRCA 
Rules, providing that the arbitration costs shall include 7expenses reasonably incurred by the 
arbitral tribunal in connection with the reference to a Shariah Advisory Council or Shariah 
expert under Rule 11X.

The KLRCAXs efforts in integrating shariah-based laws in its rules are an innovative method 
to fulql the specialised needs of parties in the region. It should be observed that common 
law courts are traditionally resistant to classifying shariah principles as an applicable 
system of law. In the English Court of Appeal case of Shamil Bank of Bahrain v Bejimoco 
Pharmaceuticals Ltd 8 –rd,

[2
 the court referred to shariah principles as 7not simply principles 

of law but principles which apply to other aspects of life and behaviourX. The partiesX 
own expert witnesses also observed some degree of uncertainty in relation to banking 
jurisprudence under shariah law. Ultimately, the English Court of Appeal refused to adjudicate 
the matter under shariah law.

Parties engaged in disputes over shariah-based transactions may be compelled to seek 
adjudication fora offering recognition of such principles, which would lead to a greater degree 
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of certainty and assurance of due process for the parties. With the promulgation of the 
KLRCA i-Arbitration Rules, the KLRCAXs enjoys a distinct competitive advantage in this regard.

IYTWIIJ AZm OIZOWYVEIZV

Malaysia continues its rapid ascension as a regional centre for international arbitration. The 
200‘ Act, alongside the 2011 Amendment Act, provides a coherent legislative framework. 
The liberalisation of the legal market via amendments of the Legal Profession Act ensures 
the attractiveness of Malaysia as a venue for resolving cross-border disputes. With its uni9ue 
initiatives, the KLRCA is also poised to capture a signiqcant market in the region. In light of 
the judiciaryXs increasing receptiveness and familiarity with international arbitration practice, 
Malaysia now enjoys the necessary infrastructure to serve as a cost-e#cient centre for 
effective dispute resolution in the region. With continuing support from the government, the 
courts and the bold stewardship of the KLRCA, arbitration in Malaysia is set to grow from 
strength to strength.
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With the implementation of market-oriented reforms and foreign investment pouring into 
Myanmar over the past few years, reform of the arbitration regime and legislation was 
inevitable and necessary.

Over the last two years,  Myanmar has acceded to the New York Convention on the 
Recognition and Enforcement of Arbitral Awards 1G‘5 and issued a draft Arbitration Bill 
based on the UNCITRAL Model Law. Further, the latest draft Investment Law speciqcally 
provides that when a dispute arises between the Union ’overnment of Myanmar or a 
government entity and a foreign investor, it can be referred to arbitration. These are the 
developments in Myanmar, bringing it closer to international investment and arbitration 
standards.

AvHETvATEIZ AOT 5z,,

As the starting point, we will look at the key features of the arbitration law currently applicable 
in Myanmar.

The Myanmar legal system is largely common law-based and the current law of arbitration 
is the Arbitration Act 1G44 (Arbitration Act), which mirrors the Indian Arbitration Act, 1G40. 
The Arbitration Act applies to domestic arbitrations, which includes arbitrations entered into 
between Myanmar companies as well as those involving one or more foreign parties. The 
Arbitration Act also applies to statutory arbitration.

Reference to arbitration can be made in three ways?

á arbitration without the intervention of a court+

á arbitration with the intervention of court where there is no suit pending+

á arbitration in suits.

Arbitration Awreement

An arbitration agreement is a written agreement to submit present or future differences to 
arbitration, whether or not an arbitrator is named therein.

1

There is no special form of agreement prescribed in the Arbitration Act and it may include 
terms as agreed between the parties. Unless otherwise provided for in the arbitration 
agreement, the following terms will apply to the arbitration?

2

á the reference will be to a sole arbitrator+

á if the reference is to an even number of arbitrators, the arbitrators shall appoint an 
umpire within one month of their appointment+

á the award must be made within four months of the reference to the arbitrators+

á if the award is not made within four months, the matter will be referred to an umpire 
who must make an award within a further two months+

á the parties to the arbitration will submit to examination under oath or a#rmation and 
produce all re9uested documents within their possession or power+

á the award will be qnal and binding on the parties+

á the cost of the arbitration will be at the discretion of the arbitrators.
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Arbitrability Of Wispute

The Arbitration Act does not specify which kinds of disputes are arbitrable. In general, any 
matter in respect of which a civil suit can be qled in court can be referred to arbitration. 
However, some matters are exclusively within the jurisdiction of a court. For example, the 
adjudication of a person as an insolvent under the Insolvency Act, the winding up of a 
company under the Myanmar Companies Act and the appointment of a guardian for a minor 
under the ’uardian and Wards Act cannot be the subject matter of reference to arbitration.

$

For certain contracts, there are also restrictions on the partiesX ability to choose the governing 
law and forum for dispute resolution. For example, the Myanmar Export and Import Rules 
and Regulations re9uire trade disputes under sales contracts with foreign companies to be 
arbitrated in Myanmar under the Arbitration Act, with no option for dispute resolution outside 
Myanmar.

Substantive Da,

The Arbitration Act is silent on the governing law. However, the Myanmar courts have 
accepted one of the principles of English private international law, which is that the intention 
of the parties must qrst be determined before deciding which law is applicable to their 
dispute.

4
 In theory then, parties are free to select the substantive law. However, there appears 

to be no precedent or case law to date which explains how such choice of foreign law would 
be applied by the arbitral tribunal or the Myanmar courts.

Where a case involves a foreign element, in the absence of expressed choice by the parties, 
the substantive law would be determined in accordance with Myanmar law. If there is no 
enactment in force on the issue at hand, the decision must be according to justice, e9uity 
and good conscience.

‘

Procedural Da,

If the arbitration is seated in Myanmar, Myanmar law will be the procedural law for the 
arbitration.

6

The procedural laws will govern the following?
[

á the constitution of the arbitral tribunal+

á removal of an arbitrator+

á powers of arbitrators+

á powers of the court+

á the arbitration proceedings and hearing+

á duration of the arbitration proceedings+

á limitation+ and

á grounds for setting aside an award.

Constitutinw The Tribunal

In Myanmar, there is no o#cial list of arbitrators and there are no restrictions or re9uirements 
as to who can be appointed by parties as an arbitrator. Lawyers, judges and government 
o#cials have been appointed as arbitrators in previous cases, but their ability to handle 
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complex commercial disputes is 9uestionable due to the lack of awareness and experience 
in arbitration practice.

Parties are at liberty to decide on the number of arbitrators and to each appoint their own 
arbitrators.

5
 If parties wish to challenge an arbitrator, they may apply to the court and the 

court may remove the arbitrator
G

 and appoint persons to qll the vacancies.
10

Po,ers Of The Arbitral Tribunal

Unless a contrary intention is expressed in the arbitration agreement, the arbitrator or umpire 
has the power under the Arbitration Act to?

11

á obtain the opinion of the court on any point or, if necessary on the whole subject of 
the award+

á correct any clerical mistakes or errors arising from any accidental slip or omission in 
an award+

á administer interrogatories and oaths to all parties appearing in the arbitration+

á make interim awards and grant interim measures+ and

á award costs.

The Role Of The Court

The court retains a wide supervisory role under the Arbitration Act and an arbitration 
agreement that ousts the jurisdiction of the court is deemed to be invalid. The expansive 
powers of the court  are a key area in which the Arbitration Act differs widely from 
international arbitration laws and rules.

The Act empowers the court to exercise various powers once the tribunal is constituted, 
such powers including (although without prejudice to any power that may be vested in the 
arbitrator in respect of these matters)?

12

á the preservation, interim custody or sale of any goods which are the subject matter 
of the reference+

á securing the amount in difference in the reference+

á the detention, preservation or inspection of any property or thing which is the subject 
of the reference or as to which any 9uestion may arise therein+

á authorising persons to enter on or into any land or building in the possession of any 
party to the reference for the aforesaid purposes+

á authorising any samples to be taken, or any observation to be made, or experiment 
to be tried, which may be necessary or expedient for the purpose of obtaining full 
information or evidence+

á interim injunctions or the appointment of a receiver+

á the appointment of a guardian for a minor or person of unsound mind for the purposes 
of arbitration proceedings.

1$

Apart from the above, the court also has jurisdiction in the following areas?

á revocation of the authority of an arbitrator+
14

á
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appointment of arbitrators or umpire if the parties cannot agree on the appointment+-1‘

á appointment of arbitrators or umpire to replace the original persons if they had failed 
to act+

16

á remove arbitrators or umpires who have failed to use all reasonable dispatch 
in proceeding with the reference and making an award or have misconducted 
themselves or the proceedings+

1[

á order the arbitration agreement to cease to have effect if all the arbitrators or umpire 
are removed for failure to act or misconduct+

15

á answer 9uestions of law if re9uested to do so by the arbitrators or the umpire+
1G

á remit an award back to the arbitrators+ the award will become void if the award is 
remitted and the arbitrators or umpire fail to reconsider and submit their decision 
within the time qxed+

20
 and

á set aside an award.
21

In relation to misconduct, the following would be su#cient to warrant the revocation of an 
arbitratorXs authority?

22

á the arbitrator had failed to act impartially or has an interest or bias in the result of the 
proceedings+

á the arbitrator had breached the principles of natural justice by, for example, failing 
to give one of the parties to the arbitration the opportunity to be heard before the 
arbitrator+

á the arbitrator had mishandled the arbitration such that it is likely to amount to some 
substantial miscarriage of justice.

The court may also stay legal proceedings where there is an arbitration agreement. However, 
the relevant party must qle the stay application before qling a written statement or taking 
any other steps in the legal proceedings. If the court is satisqed that there is no su#cient 
reason why the matter should not be referred in accordance with the arbitration agreement, 
the court may make an order staying the proceedings.

The A,ard

The arbitral  tribunal  can make qnal  and interim awards.
2$

 There are no prescribed 
re9uirements for constituting an award, except that the award must be signed by the 
arbitrators and the parties informed of it by written notice.

24
 Unless a different intention is 

expressed in the arbitration agreement, a qnal award must be made within four months of 
entering on the reference or after having been called on by notice in writing from any party 
to the arbitration agreement. The court may also allow an extended period for the arbitrators 
to make the award.

2‘

The arbitral tribunal has the power to correct in an award any clerical mistake or error arising 
from any accidental slip or omission.

26
 Either party also may re9uest the arbitrators or the 

umpire to submit the award to a competent court.
2[

 The court will then check whether 
the award should be modiqed or corrected,

25
 remitted to the arbitrators or umpire for 

reconsideration
2G

 or set aside.
$0
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If the court qnds no fault with the arbitral award, it pronounces the judgment according to the 
award and a decree is issued.

$1
 Such court decree has the same effect and can be enforced 

like an ordinary decree from the court.

Settinw Aside

An application to set aside must be made to court
$2

 within $0 days of the date of the service 
of the notice qling the award.

$$

The grounds for setting aside an award are?
$4

á the arbitrators or the umpire misconducted themselves or the proceedings+

á the award was made either after the issue of an order by the court superseding the 
arbitration or after arbitration have become invalid under section $‘+

á the award was improperly procured or is otherwise invalid.

As the courts appear to have wide discretion in deciding whether to set aside an arbitral 
award, this raises the likelihood that an award may be set aside (at the re9uest of the losing 
party), resulting in a re-litigation of the entire matter.

If the court refuses to set aside an award, the award may be challenged in an appeal.
$‘

Fnforcement Of A,ard

For awards made in Myanmar, the arbitrators must, at the re9uest of any party to the 
arbitration agreement, qle the award together with depositions and documents at a court. 
Such application must be qled within G0 days of the date of service of the notice of the 
making of an award.

$6

If the court sees no cause to remit or set aside the award, the court shall, after the time 
for making an application to set aside has expired or such application has been dismissed, 
proceed to pronounce judgment according to the award.

$[
 A decree shall follow and can be 

executed as any other decree in a civil court.

Accordingly, there appears to be no procedure for a party to resist enforcement of the award. 
If they are not satisqed with the award, their recourse would be in applying to set aside the 
award. If they fail to do so, the court may not refuse to recognise and enforce an award 
accordingly.

As to foreign awards, prior to acceding to the New York Convention on Recognition and 
Enforcement of Foreign Awards 1G‘5 (New York Convention), Myanmar was party to the 
’eneva Convention on the Execution of Foreign Arbitral Awards (1G2[) (’eneva Convention). 
However, there were obstacles present in the ’eneva Convention such as the limited number 
of signatories and those which had reciprocal arrangements with Myanmar, as well as a 
convoluted enforcement process. In any event, there appears to be no reported cases of 
enforcement of foreign awards in Myanmar, which would have to be enforced in compliance 
with the Arbitration (Protocol and Conventions Act) 1G$G (Protocol and Conventions Act).

As Myanmar is now party to the New York Convention, the application of the ’eneva 
Convention is not material.

While there have been developments in MyanmarXs future enforcement of foreign awards, 
which will be discussed below, there remains a lot of work to be done in a wholly untested 
area.
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Awreements And Treaties

Myanmar is an ASEAN member state and has acceded to the ASEAN Comprehensive 
Investment Agreement 200G, which provides investor protections as well as a dispute 
resolution mechanism, including referral to foreign arbitration, for commercial activities in 
certain economic sectors (eg, manufacturing and agriculture).

There are also several bilateral investment treaties in effect (eg, with China, India and Japan). 
For example, the settlement of disputes clause in the Myanmar3China BIT provides that 
any legal dispute between an investor of one contracting party and the other contracting 
party shall qrst be settled amicably through negotiations. If the dispute cannot be settled 
within six months, the dispute must be submitted at the re9uest of either party to the 
International Centre for Settlement of Investment Disputes (ICSID) (under the Convention of 
the Settlement of Investment Disputes between States and Nationals of Other States (ICSID 
Convention) or an ad hoc tribunal.

$5

Accordingly, there are agreements which provide for the comfort of neutral arbitration of 
investor-state disputes, should Myanmar and an investor from another contracting country 
need to resolve certain issues.

PvgUAEWEZd ATTETYmgV

As seen above, the Arbitration Act is in need of an overhaul and the enforcement of foreign 
awards is still untested. In Myanmar, dispute resolution is handled mainly in the courts and 
local users have very little experience or inclination toward arbitration. The local party would 
generally prefer dispute resolution in Myanmar as they have little knowledge of arbitration 
procedures and costs of the same, whether domestically or abroad. Without the entry of 
foreign investors, arbitration would not be the preferred choice.

Further, the institutional infrastructure for arbitration is weak 3 there are no domestic 
or international arbitration centres in Myanmar or procedural rules in place. As a result, 
international institutional arbitration outside of Myanmar is more popular than arbitrating in 
Myanmar itself. In this regard, the UNCITRAL Arbitration Rules, SIAC Rules and ICC rules are 
popular choices for international arbitrations.

There is, however, a process in which commercial and qnancial disputes can be resolved 
at the Union of Myanmar Federation of Chambers of Commerce and Industry (UMFCCI). 
The UMFCCI has a duty to conciliate disputes between its members and between its 
members and other individuals and organisations. However, there is no written procedure 
of conciliation. A subcommittee is formed to conciliate for a speciqc dispute and to call 
experts and see their opinions if re9uired. Some parties in local disputes seek the help of 
the committee to reach a settlement before they proceed to court, however this does not 
occur with international disputes. The qndings of the subcommittee with the approval of the 
Central Executive Committee are pronounced and the parties who do not comply with the 
qndings are blacklisted.

$G
 This conciliation procedure, however, does not appear to be in line 

with international practices.

TKg FAUgV I( OKAZdg

However, in the last few years, Myanmar has seen a number of changes which will shape the 
trajectory of arbitration here in time to come.

The Ie, –orB Convention
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Myanmar formally acceded to the New York Convention on 16 April  201$,  with the 
Convention entering into force in Myanmar on 1‘ July 201$. This accession has been years 
in the making, and reaching this milestone is an important piece in MyanmarXs legal and 
investment framework.

The New York Convention currently has 1‘4 signatories,
40

 and re9uires the contracting 
states to give effect to arbitration agreements and recognise and enforce arbitration awards 
from other states. By signing on to the New York Convention, the ’eneva Convention will 
cease to have effect between the contracting states on their becoming bound and to the 
extent that they become bound, by the New York Convention.

41
 This would eradicate issues 

with the process of enforcement present in the ’eneva Convention, wherein the enforcing 
party must qrst obtain recognition of the award from the courts in the country of origin before 
making an application for enforcement in the jurisdiction where enforcement is to follow.

The New York Convention supports ready enforceability of awards from other contracting 
states without re-litigation in the courts, and offers a supportive environment for the 
arbitration process in Myanmar.

However, the domestic legislation for the enforcement of foreign awards has not been 
passed and enforcement therefore remains theoretical. A draft Arbitration Bill has since been 
published, of which we will consider the key points, but as long as this Bill is not passed, there 
remains no domestic procedure to enforce a foreign arbitral award.

Wraft Arbitration 6ill 5013

On 2‘ May 2014, the Myanmar Parliament published a draft of the new Arbitration Bill, which, 
when passed into law, will supersede the Arbitration Act and Protocol and Convention Act. 
The Arbitration Bill had been widely anticipated and sets the domestic tone and framework 
for arbitration on Myanmar, as well as the enforcement of foreign arbitral awards pursuant 
to MyanmarXs accession to the New York Convention.

The Arbitration Bill is based on the UNCITRAL Model Law (Model Law), with the qrst part 
applying to arbitration in Myanmar and the second to the enforcement of a foreign award in 
Myanmar. For example, the provisions relating to the deqnition of an arbitration agreement,-42

 the procedure of appointing arbitrator(s)
4$

 and the grounds for setting aside an award
44

 
are mirrored in the Arbitration Bill and the Model Law.

However, there are differences between the Arbitration Bill and Model Law. First, while parties 
are free to decide on the substantive law in an 7international commercial arbitration 7, the 
Arbitration Bill provides that arbitrations seated in Myanmar must adopt Myanmar law as 
the substantive law if those arbitrations do not fall within this deqnition.

4‘
 This creates 

uncertainty as to what can be deqned as an international commercial dispute, such that 
parties are allowed to adopt any foreign law as substantive law under this provision.

Next, in relation to the jurisdiction of the arbitral tribunal, article 16 of the Model Law allows 
parties who object to an order that the tribunal has jurisdiction to re9uest for the court to 
decide on the matter. In the Arbitration Bill, if the arbitral tribunal rules that it has jurisdiction, 
it may continue the arbitration proceedings and make an award, with the disputantXs only 
recourse being to apply to set aside this award under section $4.

46
 This presents a more 

onerous process in objecting to the jurisdiction of the tribunal, and much will depend on how 
the Myanmar courts would apply the provisions under section $4.

Myanmar Explore on dAv

https://globalarbitrationreview.com/review/the-asia-pacific-arbitration-review/2016/article/myanmar?utm_source=GAR&utm_medium=pdf&utm_campaign=The+Asia-Pacific+Arbitration+Review+2016


RETURN TO OIZTgZTV  RETURN TO VYNNAvL

For the enforcement of awards, instead of following article $6 of the Model Law, the 
Arbitration Bill provides that awards made in Myanmar will be enforced when the period 
for setting aside the award has elapsed or the application to set aside the award had been 
dismissed. This would indicate that parties objecting to an award must seek to set the award 
aside, failing which, the court may not refuse to enforce the award and it is not open to the 
objecting party to resist enforcement.

According to the Arbitration Bill, foreign arbitral awards can be enforced if they are the result 
of a commercial dispute and were made at a place covered by international conventions 
connected to Myanmar and as notiqed in the State ’azette by the President.

4[
 If the 

Myanmar court is satisqed with the award, it has to enforce it as if it were a decree of a 
Myanmar court.

45

There will be details to be ironed out, but in the meantime we can be heartened to know that 
this Bill brings MyanmarXs legislation much closer to international arbitration standards and 
legislation.

For one, the Arbitration Bill states there shall be no court intervention in arbitrations except 
as provided for under the Bill. This is in contrast with the Arbitration Act, where the court has 
wide powers in arbitration proceedings. Limiting the courtXs jurisdiction will help to establish 
arbitration as a parallel and independent dispute resolution option in Myanmar. The Myanmar 
court now will play a supporting role in the arbitration proceedings instead of an intervening 
one.

Wraft Myanmar Lnvestment Da, 501]

After the issuance of the Arbitration Bill, a draft Myanmar Investment Law was released on 
24 February 201‘ (MIL). The MIL consolidates the Foreign Investment Law 2012 (FIL) and 
the Myanmar Citizens Investment Law 201$, and aims to provide a transparent, e9uitable 
and non-discriminatory legal framework for both domestic and foreign investors.

4G
 The 

consolidation is also meant to ensure consistency with best practices in the ASEAN region 
and a sign of MyanmarXs commitment to the establishment of the ASEAN Economic 
Community.

‘0

Foreign investors should be well ac9uainted with the FIL 3 this is the piece of legislation they 
have relied on and wrangled with in making their investments into Myanmar. In relation to 
dispute resolution, the FIL provides that if any dispute arises in respect of the investment, 
that parties shall comply with the dispute resolution mechanism as stipulated in the 
relevant agreement.

‘1
 Theoretically then, the parties can provide for foreign arbitration, both 

substantively and procedurally. In practice, when it comes to contracts with the government 
or state-owned enterprises, the substantive law would still be Myanmar law.

In the MIL, at section 21, the language in relation to the dispute resolution mechanism has 
shifted, and is set out below?
(1) In the event of any dispute between the Union Government or any Government Entity and 
an Investor in relation to the Investor’s Investment where the Investor has incurred loss or 
damage by reasons of an alleged breach of any rights conferred by this Law with respect 
to the Investment of that Investor, the Investor shall have access to a dispute settlement 
mechanism, either domestic court or tribunal or arbitration or other procedures, under the 
ejisting laws of the Union or the relevant laws which will be enacted in due coursex
(2) In the event of any dispute referred to in sub-section (1) above is between the Union 
Government or any Government Entity and a Foreign Investor, the disputing Foreign Investor 
may submit a claim referred to in sub-section (1) above to:
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a) Domestic courts or administrative tribunalsN or
b) Arbitration under relevant Myanmar lawN or
c) Arbitration under the Rules of the United 5ations Commission on International Trade Law 
(U5CITRAL) Arbitration RulesN or
d) Arbitration under the International Convention on the Settlement of Investment Disputes 
(ICSID) between States and Investors 
Provided that resort to any arbitration rules or fora under sub-section (2) shall ejclude resort 
to the otherx
(3) In  any  case  arising  from sub-section  (1)  above,  the  Union  Government  and the 
Government Entities are assumed to have given ejpress advanced consent to court 
proceedings, arbitration or any other dispute settlement proceduresx
(])
(q) In the event of any award made by a foreign arbitral tribunal, such award shall be 
recognized and enforceable in the Union according to international law, including the 5ew 
York Convention on the Recognition of Foreign Arbitral Awards 19qZx

Why is this signiqcantô First, it is now speciqcally stipulated that investors (both foreign 
and domestic) have access to arbitration as a dispute resolution mechanism as against the 
government and government entities. Second, for foreign investors, reference may be made 
to foreign arbitral rules or under international conventions, such as the UNCITRAL Arbitration 
Rules and arbitration under the ICSID Convention.

Third, it would appear that there is no absolute interpretation of sovereign immunity and the 
government will not avail itself of that defence 3 the government has given express advanced 
consent to both court proceedings and arbitration in the event of such a dispute under the 
MIL. Finally, an award by a foreign arbitral tribunal shall be recognised and enforceable in the 
Union, including those made under the New York Convention.

The language of section 21 of the MIL is promissory, a movement from a nebulous reference 
to dispute resolution mechanisms in the FIL to the governmentXs pledge to submit disputes 
under the MIL to arbitration. There is also a reinforcement of MyanmarXs commitment to 
the New York Convention, insofar as it is 7guaranteedX that disputes under the MIL and 
arbitrated abroad can be enforced in this jurisdiction. This will bring comfort to foreign 
investors, speciqcally those that are engaged in projects with the government, that in the 
event of a dispute, they now have (explicitly provided) access to foreign arbitration in a neutral 
jurisdiction.

Myanmar is currently not a member of ICSID. However, as it appears to be open to referring 
disputes to arbitration under the ICSID Convention (as evinced in the Myanmar3China BIT 
and MIL), there may be plans to sign on to the ICSID Convention in the future.

While this is a draft piece of legislation and will  be further reviewed, it still  marks a 
positive mindset in encouraging foreign investment and assuaging foreign investors. This 
is in line with other core investor guarantees given in the MIL, such as protection against 
nationalisation and expropriation

‘2
 as well as regulatory transparency and the right to due 

process for investors.
‘$

(vAVgv AZm ZgAUg OAVg

Prior to the issuing of the MIL, there was a legal dispute between Fraser and Neave Limited 
(F&N) and Myanmar Economic Holdings Limited (MEHL) (a government entity) which was 
arbitrated under Myanmar law in Singapore.

Myanmar Brewery Limited was set up in 1GG‘ by MEHL with Heineken through the latterXs 
Asian arm, Asia Paciqc Breweries Ltd (APB). APB transferred its ‘‘ per cent stake to F&N in 

Myanmar Explore on dAv

https://globalarbitrationreview.com/review/the-asia-pacific-arbitration-review/2016/article/myanmar?utm_source=GAR&utm_medium=pdf&utm_campaign=The+Asia-Pacific+Arbitration+Review+2016


RETURN TO OIZTgZTV  RETURN TO VYNNAvL

1GG[. In 2012, F&N was bought over by Thai Beverage Public Company Limited (ThaiBev). 
MEHL commenced arbitration proceedings in November 201$, wherein they argued that 
ThaiBevXs buyout of F&N constituted a change in ownership and therefore violated the joint 
venture terms between MEHL and F&N, which gave the partners the qrst right of refusal to 
purchase each othersX shares before they are offered to a third party.

‘4

The arbitral tribunal (made up of two Singapore arbitrators)
‘‘

 ruled in favour of MEHL and 
held they were entitled to buy out F&NXs stake in Myanmar Brewery as they were in default 
of the joint venture terms. This case was touted as a test for MyanmarXs legal framework 
and foreign investment environment, and it was commented by MEHLXs deputy managing 
director, Myint Aung, that 7the conduct of this arbitration shows ]their: commitment to the 
rule of law and that ]they: will always adhere to due process.X

‘6

Based on this earlier case, it would appear that the government will submit to foreign 
arbitration 3 a good start 3 although we are currently unable to tell if such award will be 
enforced in Myanmar if the tribunal had ruled in favour of F&N. The entrenchment of such 
reference to arbitration in the MIL is perhaps a crystallisation of, and assurance that, the 
government will continue their openness toward foreign arbitration.

FKgvg mIgV NLAZNAv dI (vIN KgvgQ

In the last few years, Myanmar has taken constructive steps in overhauling their arbitration 
regime and reinforcing their commitment to investors and enforcement of foreign awards. 
However, it will be some time yet before Myanmar reaches a modern arbitration standard.

Myanmar will qrst need to develop its institutional infrastructure. The passing of the 
Arbitration Bill and implementing regulations as well as the establishment of a Myanmar 
Arbitration Centre (which is in the making) are certainly steps in the right direction and are 
necessary to establish a strong foundation of a modern regime.

In tandem with the setting up of strong legal framework, there is also the need to raise 
awareness and educate as to the beneqts of arbitration practice in Myanmar. As a noted 
arbitrator has commented, it would be more relevant to talk about judicial ignorance of 
arbitration than judicial attitudes toward it.

‘[
 The judges, the lawyers, the students, the 

companies 3 there is an entire spectrum of users that need to be made aware and brought 
up to speed on the advantages of arbitration and how it works.

Foreign delegations and arbitrators have visited Myanmar to promote awareness of 
arbitration services via seminars and workshops. This should continue, particularly as 
Myanmar is opening up to the idea of foreign arbitration and understanding the relevance 
of international arbitration in the light of attracting foreign investment. The development of 
a pro-arbitration and robust judiciary will also be necessary for supporting the arbitration 
ecosystem+ such as the implementation of provisions on enforcing and setting aside of 
awards.

The road is long, but Myanmar has taken the qrst stride.
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Arbitration is a legally and commercially accepted dispute resolution mechanism in Nepal, 
and its acceptance can be judged by the increased attention it is receiving from contracting 
parties and the growing number of arbitration proceedings conducted in the country. Parties 
aim for an arbitration clause that will produce mandatory conse9uences for the parties 
with no (or minimal) intervention from the judiciary prior to or after the award, a clear 
dispute settlement demarcating the partiesX liability without further reference to any other 
cumbersome procedure, and speedy judicial enforcement. The Nepalese Supreme Court 
has repeatedly ruled that there is no right to appeal against an arbitral award and that the 
jurisdiction of the appellate court is of a correctional nature, not on the merits of the case, 
but on limited grounds, such as the validity and legality of the contract, the right to be heard, 
the issue of jurisdiction, the arbitrability of the dispute under Nepalese law and awards that 
are against public policy or the public interest. Even within that limited jurisdiction there is 
scope for interpretation, and many interpretations depend on the wisdom of judges.

In principle, arbitration is preferred because both parties have the right to appoint an 
arbitrator of their choice, who for the most part are recognised experts or experienced in 
the qelds related to the dispute, or known to the parties. Apart from this, the statutory 
provision that the arbitration award can be enforced by courts as if it were a court decision 
gives conqdence to the litigating party. Despite this background, in practice parties often 
qnd the process frustrating for various reasons. Some examples of the negative aspects of 
arbitration in Nepal are brie/y explained in this article. This should not be taken as a criticism 
of any party to the contract, the court, the judges or the government, but as a warning to take 
appropriate measures at the time of signing the contract, for risk analysis, for conceptual 
clarity and so on. Some of the frustration can be attributed to the bad drafting of contract 
provisions, particularly the arbitration clause, or to the lack of conceptual clarity among 
parties to the contract, judges in court and even court o#cials, whether during the hearing 
of a challenge to an arbitral award or during its execution.

AvHETvATEIZ AdvggNgZTV

Some of the common issues that can render arbitration clauses defective are dealt with 
in this article. Such defective arbitration clauses, if not properly analysed or evaluated at 
the time of signing, or if simply 7cut and pastedX from other bad or irrelevant contracts, 
ultimately fail to deliver. Often the suffering party will blame the principles or concepts behind 
the arbitration, despite the fact that they had willingly signed the contract. Any arbitration 
provision in an agreement is expected to deliver a result, but in the absence of proper care 
at the time of the drafting of an agreement, and particularly the arbitration clause, a badly 
drafted arbitration provision will certainly increase uncertainty, take up a potentially unlimited 
amount of time and attribute unexpected costs to the parties. Such provision may ultimately 
result in the abandonment of arbitration or may never be enforceable as an arbitration clause. 
Such 7pathological clausesX also invite court intervention in many instances, and beneqt the 
hostile party that does not wish to participate in the arbitration process, since that party 
may be in a beneqcial position if arbitration does not take place. Recently, there have been 
many instances where courts have avoided unnecessary intervention before, during or even 
after arbitration, but there are a few examples of judges who see arbitration as a parallel 
or competitive process to court proceedings and they prefer to retain superiority in dispute 
settlement. In one example, an award was set aside after a challenge against it was heard 
only because, in the decision part of the process, the tribunal did not mention the particular 
clauses of the contract under which one partyXs entitlement was determined. Despite the 
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fact that all such clauses were mentioned in the claim, rejoinders and arguments by the 
parties and were even recorded in the award, the decision was set aside and sent back for 
correction because, in the last paragraph of the award, the relevant provisions of the contract 
were not mentioned. This did not change the outcome of the process, and only served to 
waste the time and money of the parties involved. In another contract in Nepal, the parties 
showed a clear intention to arbitrate and resolve the dispute arising from the contract, but 
the contract stated that the 7Chief Justice of Nepal shall be the sole arbitratorX. In another 
contract, the parties unilaterally stated that the 7Chief Justice of Nepal shall act as appointing 
authorityX. Another example is that of a major contract in which the parties agreed to qrst refer 
all disputes to a dispute adjudication board (DAB), whose recommendations could only be 
challenged by invoking arbitration+ but there was no provision to form the DAB. Unlike for the 
appointment of an arbitrator by the Appellate Court, as prescribed in the Arbitration Act, there 
is no similar provision for appointment of DAB members. Failure to name DAB members 
caused a substantial delay, until both parties mutually agreed in good faith to waive the DAB 
re9uirement so as to make arbitration provision workable. In another contract, it stated that 
a DAB decision, if not challenged, shall become qnal and binding and be enforceable by the 
courts of Nepal. Unfortunately, the Nepalese legal system does not provide any mechanism 
for the enforcement of DAB recommendations or decisions, and such enforcement is limited 
to foreign and domestic arbitral awards. On rare occasions, contracts have been drawn up 
where parties have accepted both platforms concurrently (ie, the court and arbitration). One 
such contract stated that the contract and arbitration would be governed by domestic laws, 
that the courts of a particular location should have jurisdiction and that the parties would 
have the choice as to whether to resort to arbitration or otherwise.

In yet another contract, parties agreed to refer the dispute to arbitration to be conducted by 
the Rules of the International Chamber of Commerce (ICC) in Paris. Whether the word 7ParisX 
indicated the venue of arbitration or the address of the ICC was subject to interpretation. The 
contract amount was fairly small and the claim was also minimal, meaning it was beyond 
the claiming partyXs capacity to resort to institutional arbitration in Paris. The claimant 
abandoned the right to claim because of the complexity and lack of capacity to deal with 
the arbitration proceeding in Paris. When asked, the party simply stated that they were in 
a hurry to sign the contract and never gave any importance to (and possibly never read) 
the dispute settlement clause during signing. The parties lacked even basic information 
about the difference between administered and ad hoc arbitration, number of arbitrators, 
method of selection, choice of arbitration rules and importance of designating the place of 
arbitration. Likewise, in a contract between a government department and a contractor for 
the construction of a bridge, the contract simply stated that arbitration should be conducted 
in accordance with the Arbitration Rules of Nepal. However, while there was an act of 
Parliament (the Arbitration Act in force), the government had not formulated any rules under 
such Act. As the government did not respond to the contractorXs notice for the appointment 
of an arbitrator, the contractor had to approach the District Court (under the earlier Arbitration 
Act, 20$5 of 1G51), who appointed a justice of the Appellate Court as arbitrator. Both parties 
accepted the appointment and cooperated with the arbitrator, but the award delivered by 
such arbitrator (a sitting judge) was ultimately nulliqed by the Supreme Court because the 
Constitution did not allow any sitting judge to be appointed for work other than in court (with 
only a few exceptions). The court further directed the government to formulate a rule to 
conduct such arbitration (Supreme Court Bulletin, year 10, vol 5, p ‘) but without prescribing 
a time limitation. In the absence of such a rule being in place, the arbitration proceeding 
remained in limbo for a decade until a high-ranking government o#cial took the initiative 
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to resolve the dispute under the new Arbitration Act. This new arbitration agreement paved 
the way for arbitration to begin and the dispute was ultimately resolved. This proves that a 
commitment from a responsible o#cial in a government ministry or department can make a 
difference to getting disputes resolved more 9uickly, provided there is a will to resolve them.

These are a few instances that do not represent the level of intelligence or ability of the 
drafters of the contracts, the working of the judiciary, or the government or society as 
a whole. Recently, many employees and clients have emphasised this clause and taken 
time to analyse what provisions will deliver better results. There are also many responsible 
government o#cials who fully respect the courts and give importance to arbitration. These 
examples only serve to highlight for the reader how an alternative dispute resolution 
mechanism develops over a period of time, why conceptual clarity is essential and how 
important it is to carefully draft the arbitration clause in an agreement.

ZYWWE(EOATEIZ I( AZ AFAvm HL OIYvTV EZ ZgPAW

The courts adopt a conceptually modern approach that entails refraining from unnecessary 
intervention in arbitral proceedings so as to uphold the arbitration clause and make 
it  effective,  rather than adopting an interpretation that impugns such clause.  Many 
court decisions have demonstrated a pro-arbitration approach, although few courts have 
considered the merits of disputes or interpreted their own qndings.

Courts in Nepal take the issue of statutory limitation extremely seriously. In Ra;endra Man 
Sherchan v Appellate Court, Patan (Nepal Law Digest'Ne Ka Pa, 2064 Decision No. [52$, 
page $26, Division Bench), the Supreme Court ruled that, under the Arbitration Act, 1GGG, the 
process of appointing an arbitrator has to commence within three months from the date the 
dispute arises. Similar orders on limitation were issued in 5epal Industrial and Commercial 
Bank Ltd v Arbitrators and others (Writ No. 062-WO-2556, decision date BS 206G.6.1'1[ 
September 2012) and certain other cases by the Supreme Court, therefore the contracting 
parties must remain extremely cautious as regards matters of limitation and the reasons for 
referring a dispute to arbitration, the time taken to appoint an arbitrator and the procedural 
time limitation for appointing an arbitrator or qling a claim.

In Bikram Pandey v Ministry of Physical Planning and Construction (Nepal Law Digest'Ne Ka 
Pa, 206[ Decision No. 54$[, p1$46, Division Bench), the Supreme Court came up with a new 
interpretation to simplify the arbitration procedure. It ruled that internationally recognised 
rules like the UNCITRAL Arbitration Rules may govern arbitration, but when such rules come 
into con/ict with domestic laws the provisions of domestic law will apply. The Supreme 
Court further ruled that, even if the parties agree to conduct arbitration under the UNCITRAL 
Arbitration Rules, their failure to name an appointing authority in the arbitration agreement 
will not give automatic authority under the UNCITRAL Rules to designate an appointing 
authority and that the Appellate Court will have jurisdiction to act as appointing authority.

In many recent challenges over arbitral awards against government organs or entities, the 
government has argued that the award would increase the qnancial liability of the Treasury, 
which was never considered at the time of the signing of the contract, and that such 
additional burden on the Treasury is against public policy as the burden will be shifted to 
the public and be collected via taxes. It can only be termed as an 7emotional encashmentX of 
the situation, rather than a plea on the merits of the case.

gZ(IvOgNgZT I( AZ AvHETvAW AFAvm HL TKg OIYvTV
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When statutory arbitration was qrst recognised by the Development Board Act, 1G‘6 
(amended in 1G64), there was no supporting legal provision to enforce arbitral awards. After 
about three decades, the Arbitration Act, 20$5 was enacted. Despite the fact that there 
was no legal backing to enforce an arbitral award, in Anang Man Sherchan v Chief Engineer 
(Nepal Law Digest'NeKaPa 2020, decision No. 220, page 201, Full Bench) the Supreme Court 
concluded that arbitration was an alternative remedy prescribed by the Development Board 
Act. At the same time, this decision could also have directed the District Court to execute 
the award as if it were a court decision. Had this been done, it may not have been necessary 
to wait for over two decades for enforcement of the Arbitration Act 20$5, which re9uired the 
District Court to enforce an arbitral award as if it were its own decision. The normal execution 
procedure for court decisions (or arbitral awards) is prescribed in the Civil Code (Muluki 
Ain) of 1G6$ in the chapter on punishment. No. 42 of the chapter on punishment has hardly 
been amended to cope with the spirit of alternative dispute resolution and developments in 
concepts and laws relating to arbitration, and it states that the party seeking enforcement 
from the other party should identify property from which the recovery has to be made. While 
the chapter on punishment that re9uires application for execution within three years to be 
qled at the District Court, the Arbitration Act contains a speciqc provision regarding applying 
for the execution of an award within $0 days if the award is not self-executed within an initial 
4‘ days from the date of receipt of the award by the party against whom it has been delivered. 
Apart from the above time limitation, all other procedures for the District Court to execute 
an award are the same as under general law. There is no time limitation for the execution of 
an award. In many instances, often involving government ministries, departments or other 
entities, court notices do not even receive a response despite repeated reminders, and yet 
the District Court still qnds it di#cult to take immediate action to enforce the award. If the 
award is against any natural person or company or other public establishment, the person 
re9uesting execution of an award must locate the property, bank account numbers or other 
particulars of the property to be withheld and recovered, but this does not apply against the 
government.

Aside from such lengthy execution procedures where the property from which the recovery 
has to be made must be identiqed by the beneqciary, such execution becomes cumbersome 
if the recovery is to be made from a government ministry, department or project. In one 
of the rare but notable case in which an award was delivered over a decade ago, partial 
payment was made after an out-of-court settlement and the rest was withheld under various 
pretexts, including the issuance of tax deduction at source. In fact, there was no provision for 
tax deduction at source on the payment under court order and that tax liability should have 
been dealt with separately by the beneqciary. Even if the 9uestion of tax was raised, no such 
amount has been deposited with the tax authority for over two years. This raises the 9uestion 
of the accountability of the government o#cials who deal with it, although there are barely 
any mechanisms available to do so. Such actions only create confusion and raise 9uestions 
of trust and faith in government authorities. This does not mean that all government bodies 
deal with courts in a similar fashion, but there are few who comply with court notices after 
the arbitral award has been qnalised. In Anil Oumar Pokharel v District Court Oathmandu 
and others (Nepal Law Digest'Ne Ka Pa, 2064 Decision No. [5$6, page 460, Division Bench), 
the Supreme Court interpreted that, in the event that either party qles a petition to set aside 
an arbitral award, such award shall become qnal after the Appellate Court endorses it. This 
means that the whole process of execution has to wait until the Appellate Court decides on 
the challenge, if any. If not challenged, the award becomes qnal and binding on the parties. 
Therefore, even if, conceptually, arbitration is regarded as a faster process, the bottleneck 
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is the execution of an award where the beneqciary has to identify the property from which 
recovery should be made, and in the absence of any speciqc authority that keeps such 
records it becomes investigative work for the party seeking recovery. For foreign companies 
or citizens, it becomes more di#cult to perform such execution in a short time if the other 
party is hostile or disobedient.

Even in cases of disobedience by government authorities, there is hardly any strict and 
effective action that the aggrieved party can resort to. Complaints to constitutional bodies 
like the Commission for the Investigation of Abuse of Authority also do not give clear 
solution to the party seeking recovery of the entitlement. Those who favour development 
law concepts are of the opinion that nothing stops courts from initiating such suo moto 
contempt action if payment is not made and a property is not disclosed from which 
recovery may be made. Practically, it is for the development lawyers to convince the court 
to abandon the conventional procedure and adopt progressive action to ensure 9uick and 
effective execution. Unless courts take stricter action against defying parties who ignore 
court notices, it is unlikely that attitudes will change.

OIZOWYVEIZ

With growing interest of foreign investors in the qeld of infrastructure development, such 
as hydropower, airports and the aviation sector, and highways, it is essential to understand 
how arbitration works in Nepal and what protection can be taken by the parties. There is a 
growing need for the legislature to simplify legal provisions for the enforcement of arbitral 
awards designating speciqc timelines and for the government to show that it is committed to 
the execution of awards in all respects. Likewise, there is a dire need for capacity building of, 
and more exposure for, among others, judges, government and private development lawyers, 
contract drafters and court o#cials, so as to enhance public trust and faith in arbitration 
proceedings as a successful mode of dispute settlement.

Sinha-Verma Law Concern
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Overvie, Of Arbitration Ln Ie, (ealand

Arbitration is widely used and understood in New Zealand, which was an early adopter 
of the UNCITRAL Model Law on International Commercial Arbitration 1G5‘ (Model Law). 
As a practical matter, arbitration is increasingly selected for the resolution of signiqcant 
contractual disputes in place of High Court litigation.

The Arbitration Act 1GG6 (the Act)  governs all  forms of arbitration in New Zealand, 
whether commercial or consumer, domestic or international. The Act was drafted under the 
leadership of Sir Kenneth Keith, the then-president of the New Zealand Law Commission and 
now a member of the International Court of Justice. The Act is closely based on the Model 
Law, which is incorporated (including the 2006 amendments) into schedule 1 with only minor 
modiqcations.

The express purposes of the Act include the promotion of consistency of arbitral regimes 
based on the Model Law, and between the international and domestic arbitral regimes in New 
Zealand. New Zealand courts and arbitral tribunals are expressly empowered to refer to the 
preparatory works of the Model Law in interpreting the Act. New ZealandXs judiciary has been 
sensitive to the fact that the Act is based on model legislation which aims at international 
harmonisation and has generally sought to interpret the Act in an international context.

Structure Of The Arbitration Act 1YY‘

The Act contains two primary Schedules? a mandatory schedule 1, closely based upon the 
Model Law+ and an optional schedule 2, incorporating additional procedural rules 3 including 
the possibility of an appeal on a 9uestion of law. By section 6 of the Act, Schedule 2 applies to 
a domestic arbitration unless the parties agree otherwise+ and to an international arbitration 
only if the parties so agree.

This means that a simple arbitration clause selecting the seat of arbitration as New Zealand 
will, by default, be conducted under the Model Law. Whether additional procedural rules will 
also apply depends upon whether the arbitration is domestic or international.

The sections of the Act principally deqne its purposes (section ‘), its scope of application 
to different classes of disputes (sections 6 to 11) and the general powers and liabilities of 
arbitrators (sections 12 and 1$). They also include, as sections 14A to 14I, a conqdentiality 
code inserted in 200[.

A third schedule to the Act annexes the arbitration treaties to which New Zealand is party, 
being the 1G‘5 New York Convention on the Recognition and Enforcement of Foreign Arbitral 
Awards, the 1G2$ ’eneva Protocol on Arbitration Clauses and the 1G2[ ’eneva Convention 
on the Execution of Foreign Arbitral Awards.

AvHETvAW EZVTETYTEIZV AZm vYWgV EZ ZgF SgAWAZm

Most arbitration conducted in New Zealand is ad hoc and often conducted solely under the 
auspices of the Act. The use of ad hoc procedural rules, such as the UNCITRAL Arbitration 
Rules, is still relatively rare. Many users instead rely on the procedural rules and guidance 
provided by the Act, particularly the optional schedule 2 containing useful default rules, 
including for the appointment of arbitrators without court or institutional intervention and 
an optional appeal on a 9uestion of law.
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The prevalence of international arbitration is increasing with the globalisation of New 
ZealandXs  economy,  as  greater  numbers  of  New  Zealand  companies  and  offshore 
counterparties sign contracts containing arbitration clauses. Nevertheless, in practice, many 
arbitrations re/ect a hybrid culture incorporating elements of domestic court practice as well 
as international arbitration best practice. This culture is evolving as documents such as the 
IBA Rules on the Taking of Evidence in International Commercial Arbitrations (the IBA Rules) 
become increasingly widely known.

New Zealand has a local arbitration institution, the New Zealand Dispute Resolution Centre 
(the Centre), which offers a variety of arbitration rules. In October 2014, the Centre released 
a new set of international arbitration rules. The most popular international institutional 
rules are those of the International Chamber of Commerce and the Singapore International 
Arbitration Centre.

The Role Of The Courts

One of the purposes of the Act is to 7redeqne and clarify the limits of judicial review of the 
arbitral process and arbitral awardsX. The starting point in considering the role of the New 
Zealand courts with respect to arbitrations is article ‘ of schedule 1? 7In matters governed by 
this Schedule, no court shall intervene except where so provided in this Schedule.X

A principal objective of this provision in the Model Law was to conqrm that the only 
permissible recourse against an arbitral award was an application to have the award 
set aside on the limited grounds contained in article $4. This objective was deliberately 
moderated by the inclusion of clause ‘ of schedule 2, which 3 where it applies 3 also permits 
an award to be appealed on a 9uestion of law.

The key areas of possible intervention in arbitral proceedings by a New Zealand court are the 
following?

á court assistance to uphold the arbitration agreement, including its enforcement 
through a stay of court proceedings (where the offending proceedings are brought 
in a domestic court? article 5(1), schedule 1) or the issuance of an anti-suit injunction 
(where the offending proceedings are brought in a foreign court)+

á court assistance to ensure the proper commencement of the arbitration proceedings, 
including the appointment of the arbitral tribunal (article 11(1), schedule 1+ see clause 
1, schedule 2), considering challenges to tribunal members (article 1$($), schedule 1) 
and conqrming replacement of arbitrators (article 14(1), schedule 1)+

á court assistance with interim measures in support of the arbitration proceedings 
(articles G, 1[L and 1[M, schedule 1)+

á court assistance with the conduct of the arbitral proceedings themselves, primarily 
including assistance in obtaining evidence (article 2[, schedule 1+ and clause $, 
schedule 2)+

á court  assistance  in  relation  to  the  conqdentiality  of  arbitration  proceedings 
(principally, section 14E of the Act)+

á court review of domestic arbitral orders and awards (articles 16($) and $4, schedule 
1+ and clauses 4 and ‘, schedule 2)+ and

á court recognition and enforcement of arbitral awards (article $6, schedule 1).
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Arbitration Awreements

Article [ of Schedule 1, which closely follows the Model Law, provides that an arbitration 
agreement may be made orally or in writing. It may be in the form of an arbitration clause 
in a contract or in the form of a separate agreement. There are no known examples in New 
Zealand case law of any oral arbitration agreement having been proved where its existence 
was disputed by the parties. Care is re9uired in drafting written arbitration agreements in 
New Zealand. A recent Supreme Court decision, Carr 8 Anor v Gallaway Cook Allan ]2014: 
NZSC [‘, ]2014: NZLR [G2, held that an arbitration clause which provides for invalid recourse 
against an arbitral award (in that case, an appeal on a 9uestion of fact) is not a valid 
arbitration agreement.

Section 11(1) of the Act contains special provisions in respect of consumer arbitration 
agreements. These provisions apply where a person enters into a contract as a consumer 
and the contract contains an arbitration agreement. In this situation, the arbitration 
agreement is enforceable against the consumer only if two conditions are met?

á the consumer, by separate written agreement entered into by the consumer and the 
other party to the contract after a dispute has arisen out of, or in relation to, that 
contract, certiqes that, having read and understood the arbitration agreement, the 
consumer agrees to be bound by it+ and

á the separate written agreement must disclose (if it is the case) that all or any of the 
provisions of Schedule 2 do not apply to the arbitration agreement.

For the purposes of section 11(1) of the Act, a person enters into a contract as a consumer 
if that person is an individual and enters into the contract otherwise than in trade, and if the 
other party to the contract enters into that contract in trade.

Arbitrability

There are very few disputes that cannot be arbitrated. The term 7arbitration agreementX is 
deqned in section 2(1) of the Act as meaning 7an agreement by the parties to submit to 
arbitration all or certain disputes which have arisen or which may arise between them in 
respect of a deqned legal relationship, whether contractual or notX. Virtually all disputes 
between parties involving an alleged breach of civil obligations will meet this deqnition, and 
the obligation need not be contractual in nature. For instance, disputes involving antitrust 
and consumer protection legislation have been held amenable to arbitration.

Section 10 provides that a dispute may not be determined by arbitration if the arbitration 
agreement is 7contrary to public policyX or if, under any other law, the dispute is not capable 
of determination by arbitration. The 7public policyX threshold is a very high bar.

Appointinw The Arbitral Tribunal

The parties may appoint the arbitral tribunal in accordance with whatever procedure they 
have agreed in the arbitration agreement.

Failing such agreement, the appointment rules in article 11 of Schedule 1 are that, in an 
arbitration with three arbitrators and two parties, each party may appoint one arbitrator and 
the two arbitrators thus appointed must appoint the third arbitrator. In an arbitration with a 
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sole arbitrator, the parties must agree+ if they do not, the appointment must be made, upon 
re9uest of a party, by the High Court.

The High Court is also empowered to make appointments where the partiesX appointment 
machinery has failed (unless the partiesX agreement on the appointment machinery provides 
other means for securing the appointment). There is no appeal from any appointments made 
by the High Court.

There is an alternative procedure for appointing the arbitral tribunal set out in clause 1 of 
the optional Schedule 2. This provides that, for the purposes of article 11 of Schedule 1, 
the parties are taken as having agreed on the procedure for appointing the arbitral tribunal 
as set out in clause 1, unless the parties agree otherwise. Clause 1 then sets out a default 
79uick drawX procedure in the event of parties, including a third-party institution, failing to 
appoint any re9uired arbitrators. This permits a party to specify by written communication 
the details of the partyXs or institutionXs default in appointment and to propose that, if the 
default is not remedied in a period of not less than seven days, a person named in the 
written communication shall be appointed as arbitrator. This is a form of self-help remedy 
that permits the appointment of a tribunal without the intervention of an institution or the 
High Court.

It also creates opportunities for gamesmanship. The qrst party to serve a valid notice can, 
in this way, seek to insist upon the identity of the relevant appointment. The High Court 
has conqrmed, however, that a 9uick draw notice cannot be served unless and until a party 
has been given a reasonable time to make an appointment. If served too early, the notice 
will be ineffective. Nonetheless, this uncertainty creates potential scope for confusion over 
precisely when a 9uick draw notice will be valid and effective.

The two other relevant powers of the High Court are to assist in determining challenges to 
arbitrators (article 1$($)) and applications to remove an arbitrator who has become unable 
to act (article 14(1)). There is some (although relatively little) case law under each provision.

Article 12 of Schedule 1 adopts the Model Law position, which re9uires a person who 
is approached in connection with that personXs possible appointment as an arbitrator to 
disclose any circumstances likely to give rise to justiqable doubts as to that personXs 
impartiality or independence. New Zealand law on how this provision is to be applied is now 
likely to be in/uenced by the leading case regarding judicial impartiality, Sajmere Company 
Ltd v Wool Board Disestablishment Company Ltd ]200G: NZSC 122, ]2010: 1 NZLR [6, in 
which the Supreme Court conqrmed that apparent bias will be shown 7if a fair-minded lay 
observer might reasonably apprehend that the judge might not bring an impartial mind to 
the resolution of the 9uestion the judge is re9uired to decideX.

Court Assistance Ln Jpholdinw The Arbitration Awreement

Article 5(1) of Schedule 1 provides for a mandatory stay of New Zealand court proceedings 
commenced in breach of an arbitration agreement, subject only to the exceptions that?

á the arbitration agreement was null and void, inoperative or incapable of being 
performed+ or

á that there is not in fact any dispute between the parties with regard to the matters 
agreed to be referred.
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The second exception is one of the few changes made to the Model Law when it was 
adopted in New Zealand. This controversial exception was added to preserve a route for 
swiftly disposing of applications for a stay by a party who, although they wished to seek 
arbitration, has no arguable defence to claims made in that arbitration. It has been judicially 
interpreted to preserve the High CourtXs summary judgment jurisdiction.

The matter came before the Court of Appeal again in —urich Australian Insurance Ltd v 
Cognition Education Ltd ]201$: NZCA 150. After a careful examination of the countervailing 
policy arguments, the Court decided that a stay may be refused where summary judgment 
can properly be granted.

However, the unanimous decision of the Supreme Court in —urich Australian Insurance Ltd v 
Cognition Education Ltd ]2014: NZSC 155 has since overturned that approach. The Supreme 
Court found that a matter can properly be described as a dispute within the meaning of 
article 5(1) even if it is capable of resolution through the summary judgment process+ the 
words 7not in fact any disputeX referred only to circumstances where the dispute raised was 
not bona qde.

The Supreme CourtXs decision in Zurich deliberately interpreted the Act in light of New 
ZealandXs international obligations under the New York Convention and the approach taken 
by the Model Law.

New Zealand courts have a residual discretion to grant a stay even where article 5(1) is not 
engaged. In Danone Asia Paci.c Koldings Pte Ltd v Fonterra Co-operative Group Ltd ]2014: 
NZHC 1651 the High Court held that it has a discretionary power to stay proceedings 7in rare 
and compelling circumstances where the costs, convenience and the interests of justice ]...: 
weigh in favour of a stayX (at ]$G:). In that case, article 5 did not apply because the defendant 
was not a party to the arbitration (it was, however, the parent company of respondents in 
the arbitration)+ but the court nevertheless exercised its discretion to grant a stay pending 
the outcome of the arbitration. In November 2014, the Court of Appeal upheld the High 
CourtXs decision, conqrming the courtXs residual discretion to grant a stay in appropriate 
circumstances (see Danone Asia Paci.c Koldings Pte Ltd v Fonterra Co-operative Group Ltd 
]2014: NZCA ‘$6).

Lnterim Measures

New Zealand was the qrst country to adopt the 2006 UNCITRAL revisions on interim 
measures. Arbitrators have wide powers to issue interim measures and other forms 
of preliminary relief. Detailed provisions on interim measures and preliminary orders 3 
corresponding to those now appearing in the Model Law 3 appear in articles 1[ to 1[M of 
Schedule 1, which were inserted and came into force on 15 October 200[.

Unless otherwise agreed by the parties, the arbitral tribunal may grant an 7interim measureX 
at the re9uest of a party. An interim measure is deqned in article 1[ as meaning 7a temporary 
measure (whether or not in the form of an award)X by which a party is re9uired 7at any time 
before any award is made in relation to a disputeX to carry out all or any of the following 
speciqed tasks?

(i) to maintain or restore the status 9uo pending the determination of the dispute+

(ii) to take action that would prevent, or refrain from taking action that is likely to cause, 
current or imminent harm or prejudice to the arbitral proceedings+
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(iii) to provide a means of preserving assets out of which a subse9uent award may be 
satisqed+

(iv) to preserve evidence that may be relevant and material to the resolution of the dispute+ 
and

(v) to give security for costs.

The standard that must be met for granting an interim measure is set out in article 1[B. An 
applicant for an interim measure of the kinds mentioned in (i), (ii) or (iii), above, must satisfy 
the arbitral tribunal of three matters?

á that harm not ade9uately reparable by an award of damages is likely to result if the 
measure if not granted+

á that  the harm substantially  outweighs the harm that is  likely  to result  to the 
respondent if the measure is granted+ and

á that there is a reasonable possibility that the applicant will succeed on the merits of 
the claim.

Interim measures are applied for on notice to the other party and will be determined by the 
arbitral tribunal after hearing from both parties. However, there is also scope for the arbitral 
tribunal to grant a 7preliminary orderX without notice to the respondent.

A 7preliminary orderX is deqned in article 1[ as meaning 7an order directing a party not to 
frustrate the purpose of an interim measureX. Article 1[C provides that a claimant may, unless 
otherwise agreed by the parties, apply for a preliminary order without notice to any other 
party when making a re9uest for the interim measure to be granted.

The arbitral tribunal may issue a preliminary order if it considers that prior disclosure of 
the re9uest for the interim measure to the respondent risks frustrating the purpose of the 
measure. The applicant for a preliminary order must satisfy the arbitral tribunal of the same 
matters (modiqed as necessary) of which the tribunal must be satisqed when granting an 
interim measure (as set out in article 1[B).

Article G of the Model Law (reproduced as article G(1) of schedule 1 of the Act) makes no 
judgment as to whether the arbitral tribunal or the courts should have priority when it comes 
to issuing interim measures of protection. However, in practice, the parties should ordinarily 
apply qrst to the arbitral tribunal if it has been formed. The Act elaborates on article G of 
the Model Law by providing that where a party applies to the court for an interim measure of 
protection and the arbitral tribunal has already ruled on any matter relevant to the application, 
the court shall treat the ruling or any qnding of fact made in the course of the ruling as 
conclusive for the purpose of the application to the court. Moreover, where an application is 
made to court for interim measures in support of arbitration proceedings, the relevant test 
remains that provided by articles G and 1[B. In Safe Oids in Daily Supervision Ltd v Mc5eill KC 
Auckland CIV-2010-404-16G6, 14 April 2010 at ]15: the Court stated? 7The Court will consider 
the granting of interim measures on the basis that they should complement and facilitate 
the arbitration, and in ]the: same way and with the same limitations as an arbitral tribunal 
carrying out such an exerciseX.

Articles 1[L and 1[M provide for recognition and enforcement (and for grounds for refusing 
recognition and enforcement) of interim measures granted by the arbitral tribunal. Article 
1[L(1) provides that interim measures must be recognised as binding and, unless otherwise 
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provided by the arbitral tribunal, enforced upon application to a competent court. The court 
may refuse recognition or enforcement of an interim measure on essentially the same limited 
grounds as for an award.

Article 1[’ provides that a provisional order (as opposed to an interim measure) is binding 
on the parties but is not enforceable by a court and does not constitute an award.

TKg AvHETvAW PvIOggmEZdV

The Po,ers Of The Arbitral Tribunal

An arbitration agreement, unless otherwise agreed by the parties, is deemed to provide that 
an arbitral tribunal may award any remedy or relief that could have been ordered by the 
High Court if the dispute had been the subject of civil proceedings in that court, as well as 
interest on that award (section 12). This conqrms the ability of arbitrators to award relief 
under domestic statutes such as the Fair Trading Act 1G56 and the Commerce Act 1G56.

Where the parties have not agreed, before or during the arbitral proceedings, on relevant 
procedural matters, the arbitral tribunal is empowered to conduct the arbitration in such a 
manner as it considers appropriate, subject only to the mandatory provisions of Schedule 
1. Examples of provisions that expressly empower the arbitral tribunal to decide matters 
(sometimes only in the event the parties do not agree) include?

á article 1G(2), relating to the default procedural powers of the arbitral tribunal in 
conducting the proceedings, including the power to 7determine the admissibility, 
relevance, materiality, and weight of any evidenceX+

á article 20, relating to the place of arbitration and the location of hearings+

á article 22, relating to the language of the arbitration+

á article 2$(1), relating to the time for qling statements of claim and defence (and 
whether documentary evidence is qled simultaneously or at a later date)+

á article 2$(2), relating to whether an amendment of a statement of claim or defence 
should be allowed having regard to the delay in making it+

á article 24(1), relating to whether oral hearings should be held and the nature of such 
hearings (but oral hearings must be held at the re9uest of any party unless the parties 
have agreed that no hearings shall be held)+

á article $1(‘), relating to whether a sum directed to be paid in an award shall carry 
interest+ and

á article $2(2), relating to when the proceedings terminate.

Mandatory Provisions Of Schedule 1

Some provisions of Schedule 1 are mandatory. Articles 4 and $4(2)(iv) of Schedule 1 refer to 
the existence of provisions 7of this Schedule from which the parties cannot derogateX.

New Zealand case law has, generally in accordance with the preparatory works to the Model 
Law, identiqed articles 15, 24(2) and 24($) as mandatory, with the result that the article $4 
and $6 standards for review and recognition are also non-derogable. The article 12 challenge 
right has also been identiqed as mandatory, presumably in the sense of establishing a 
minimum standard of impartiality and independence.
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Congdentiality

Arbitrations are generally conqdential. The Act contains a detailed code relating to the 
conqdentiality of arbitral proceedings and court proceedings involving arbitrations. Two 
general presumptions may be seen as underpinning the detailed conqdentiality provisions. 
The qrst is that arbitrations are to be conducted in private and are to be subject to 
conqdentiality. The second is that any court proceedings involving arbitral proceedings 
are generally to be conducted in public and are not subject to conqdentiality obligations. 
Mechanisms to displace these presumptions in appropriate cases are provided.

By section 14A of the Act, arbitral proceedings must be conducted in private. Section 14B 
provides that arbitration agreements are deemed to provide that the parties and the arbitral 
tribunal must not disclose 7conqdential informationX.

7Conqdential informationX is deqned widely in section 2(1) as meaning 7information that 
relates to the arbitral proceedings or to an award made in those proceedingsX and includes?

á all pleadings, submissions, statements or other information that a party supplies to 
the arbitral tribunal+

á any evidence supplied to the arbitral tribunal+

á any notes made by the arbitral tribunal of submissions or evidence before it+

á any transcript of oral evidence or submissions given+ and

á any rulings and awards of the arbitral tribunal.

Section 14C of the Act provides limited circumstances in which a party or an arbitral tribunal 
may disclose conqdential information. Disclosure may be made to a professional or other 
adviser of the parties or in accordance with an order made or subpoena issued by a court. 
Disclosure may be made if authorised or re9uired by law or a competent regulatory body, 
provided that the party (or tribunal) disclosing provides notiqcation of the fact of, and reasons 
for, disclosure. Disclosure is also permitted where it is necessary to ensure that a party has a 
full opportunity to present its case, to establish or protect its legal rights in relation to a third 
party or to make an application to the court. In all of these circumstances, the disclosure 
must be no more than what is re9uired to serve these purposes.

There is  also a regime by which a party may apply to the arbitral  tribunal,  and the 
arbitral tribunal may determine an application, for permission to disclose conqdential 
circumstances, otherwise than as permitted by the Act. If the arbitral tribunal refuses the 
application, the party may appeal to the High Court, whose decision is qnal. Application to 
the High Court for permission to disclose conqdential information may also be made where 
the mandate of the arbitral tribunal has been terminated.

The High Court may make an order allowing disclosure of conqdential information only if it 
is satisqed, in the circumstances of the particular case, that the public interest in preserving 
the conqdentiality of arbitral tribunals is outweighed by other considerations that render it 
desirable in the public interest for the conqdential information to be disclosed. The disclosure 
may not be more than what is reasonably re9uired to serve those other considerations 
making it desirable for there to be disclosure.

Section 14F of the Act provides that court proceedings under the Act must be conducted in 
public unless the court makes an order that the whole or any part of the proceedings must 
be conducted in private. Such an order may be made only on application by a party and only 
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if the court is satisqed that the public interest in having the proceedings conducted in public 
is outweighed by the interests of any party to the proceedings in having the whole or any 
part of the proceedings conducted in private.

In determining whether the court proceedings should be conducted in private, the court is 
re9uired under section 14H of the Act to consider a range of matters, including the open 
justice principle, the privacy and conqdentiality of arbitral proceedings and the terms of any 
arbitration agreement.

FvidenceN Privilewe And Wisclosure Rules

New Zealand evidential and court procedural rules are not applicable to arbitrations under 
the Act, unless the parties have elected to make them so. But New Zealand privileges and 
immunities for witnesses are applicable regardless of party agreement.

Schedule 1 of the Act is silent on document disclosure issues, stating in article 1G only the 
Model Law formulation that the parties are free to agree on the procedure to be followed by 
the arbitral tribunal 3 failing which the arbitral tribunal may conduct the arbitration in such 
manner as it considers appropriate (in both cases, subject to the mandatory provisions of 
schedule 1, such as the e9ual treatment guarantee in article 15).

The optional schedule 2 provides that, for the purposes of article 1G of schedule 1, the parties 
shall be taken to have agreed that the powers conferred upon the arbitral tribunal include 
the power to 7order the discovery and production of documents or materials within the 
possession or power of a partyX. In practice, parties to a domestic arbitration in New Zealand 
will often have access to e9uivalent discovery as that available under the New Zealand High 
Court Rules (Schedule 2 of the Judicature Act 1G05).

To provide clarity on the method and limits of disclosure, international arbitrations in New 
Zealand are often conducted with non-binding reference to the IBA Rules.

Court Assistance Uith Obtaininw Fvidence

Article 2[ facilitates court assistance with obtaining witness or documentary evidence. It 
can be triggered only by re9uest from the arbitral tribunal, or by a party with the approval of 
the arbitral tribunal.

Where this procedure is used, the High Court may issue a subpoena, or a district court may 
issue a witness summons, to compel the attendance of a witness before an arbitral tribunal 
to give evidence or produce documents. Alternatively, the High Court or a district court may 
order any witness to submit to examination on oath before the arbitral tribunal or before an 
o#cer of the court (or other person) for the use of the arbitral tribunal. Article 2[($) provides 
that the High Court or a district court shall have its ordinary powers to make orders for 
discovery and interrogatories, the issue of a re9uest for the taking of evidence out of the 
jurisdiction, or the detention, preservation, or inspection of any property or thing which is in 
issue in the arbitral proceedings.

The arbitral tribunal, or a party with the approval of the arbitral tribunal, may also re9uest the 
High Court or a district court for assistance with any of the powers conferred upon an arbitral 
tribunal in accordance with clause $(1) of schedule 2. For those purposes, the respective 
courts have the same powers as they have in civil proceedings.

AFAvmV2 OIYvT vgUEgF I( AFAvmV AZm gZ(IvOgNgZT
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MaBinw An A,ard

Chapter 6 of schedule 1 sets out the rules for making awards and terminating the arbitral 
proceedings. Those provisions closely follow those of the Model Law.

The arbitral tribunal must decide the dispute in accordance with the rules of law chosen by 
the parties as applicable to the substance of the dispute. If the parties have not designated 
which rules of law apply, the arbitral tribunal must apply the law determined by the con/ict 
of laws rules which the tribunal considers appropriate.

If the parties have expressly so authorised, the arbitral tribunal may decide the dispute ex 
ae9uo et bono or as amiable compositeur (that is, according to considerations of general 
justice and fairness). Where an arbitral tribunal is given such a power, this will result in the 
modiqcation of the strict language of the written contract to the extent of any inconsistency 
with a fair and e9uitable result (see A’s Co Ltd v Dagger HC Auckland M1452-SD00, [ March 
200$, at ]146:).

Where there is more than one arbitrator, any decision of the arbitral tribunal on the substance 
of the dispute must be made, unless the parties otherwise agree, by a majority of all its 
members. There is nothing expressly prohibiting arbitrators from issuing dissenting opinions 
to the award. Accordingly, a dissenting arbitrator may do so.

An award must be made in writing and signed by the arbitrator or a majority of the arbitrators, 
if the reason for any omitted signature is stated. The award must state the reasons on which 
it is based, unless the parties have agreed otherwise. The award must state its date and the 
place of arbitration and, once made, a signed copy must be delivered to each party.

Where the parties settle the dispute during the arbitral proceedings, the arbitral tribunal must 
terminate the proceedings. If re9uested by the parties, and if the arbitral tribunal does not 
object, the arbitral tribunal must record the settlement in the form of an arbitral award on 
agreed terms. An award on agreed terms must state that it is an award and must otherwise 
comply with the formal re9uirements for an award to be valid. It has the same status and 
effect as any other award on the merits.

The arbitral tribunal has a limited power to correct or interpret the award under article $$ of 
schedule 1, which follows the Model Law provisions.

Costs

Where the optional schedule 2 applies, clause 6 expressly provides that, unless the parties 
otherwise agree, the arbitral tribunal shall qx and allocate the costs and expenses of the 
arbitration (these being the legal and other expenses of the parties), the fees and expenses 
of the arbitral tribunal and any other expenses related either in its award under article $1 of 
schedule 1 or in any additional award under article $$($) of schedule 1. In the absence of any 
award or additional award qxing and allocating costs and expenses, each party is responsible 
for its own legal and other expenses, and for an e9ual share of the fees and expenses of the 
arbitral tribunal and any other expenses relating to the arbitration.

In Casata Ltd v General Distributors Ltd ]2006: NZSC 5, ]2006: 2 NZLR [21, the majority of 
the Supreme Court held that, at least in this context, the arbitral tribunal has a duty to in9uire 
into and make an award on costs, even where neither party expressly or impliedly claimed 
for costs.
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Unless the parties otherwise agree, the arbitral tribunal can exercise discretion regarding 
who bears the costs of the arbitration. It is usual for the unsuccessful party to be ordered to 
pay a reasonable contribution towards the successful partyXs costs.

Where the optional Schedule 2 applies, the High Court may, on the application of a party, 
vary the amount or allocation of the costs or expenses of the arbitration if the court is 
satisqed that the amount or allocation of the costs or expenses is unreasonable in all the 
circumstances. The arbitral tribunal is entitled to appear and be heard on such an application. 
The High CourtXs decision is qnal. Such applications are, however, rare.

Revie, Of A,ards j Settinw Aside

Unless the optional Schedule 2 (permitting the possibility of appeals on 9uestions of law) 
applies, the only way an award may be challenged is by applying to have the award set aside 
under article $4 of Schedule 1. The application must be made within three months of the 
date on which the party making the application to have the award set aside received the 
award (or, if a re9uest for a correction, interpretation or additional award was made under 
article $$ of Schedule 1, of the date that re9uest was disposed of). There is no time limit 
where the application to set aside is made on the ground that the award was induced or 
affected by fraud or corruption. The interrelationship between articles $$ and $4($) was 
recently considered by the Court of Appeal in Todd Petroleum Mining Company Ltd v Shell 
(Petroleum Mining) Company Ltd ]2014: NZCA ‘0[, at ]$6:-]$[:. The Court of Appeal, allowing 
the appeal, held that once an article $$($) re9uest is made, the three-month period set by 
article $4($) for application to the High Court for leave to appeal runs from the date on which 
the re9uest is 7disposed ofX by the arbitral tribunal. It rejected the argument that there was a 
9ualitative re9uirement that the re9uest under article $$($) be a 7properX re9uest.

The grounds on which an award may be set aside are limited and essentially the same as 
those appearing in the Model Law. In particular, an award may be set aside where the High 
Court qnds that the subject matter of the dispute is not capable of settlement by arbitration 
under the law of New Zealand or the award is in con/ict with the public policy of New Zealand.

The Supreme Court has recently, in Carr 8 Anor v Gallaway Cook Allan ]2014: NZSC [‘, 
set aside an arbitral award where the arbitration clause had provided for an invalid form 
of recourse against any resulting award+ in that case, an appeal on a 9uestion of fact. The 
main lesson from this case is that arbitration agreements in New Zealand must be carefully 
drafted.

The courts have given some guidance on what is (or is not) in con/ict with the public policy 
of New Zealand. The words 7public policyX re9uire some fundamental principle of law and 
justice to be engaged. There must be some element of illegality, or enforcement of the award 
must involve clear injury to the public good or abuse of the integrity of the CourtXs processes 
and powers. (See Amaltal Corporation Ltd v Maruha (5—) Corporation Ltd ]2004: 2 NZLR 614 
(CA) and Downer-Kill Joint Henture v Government of Fi;i ]200‘: 1 NZLR ‘‘4 (HC).)

An award may also be in con/ict with the public policy of New Zealand if (among other 
things) the making of the award was induced or affected by fraud or corruption, or a breach 
of the rules of natural justice occurred during the arbitral proceedings or in connection with 
the making of the award. This 7natural justice glossX on the Model Law wording of the public 
policy ground 3 which is found also in article $6 of Schedule 1, relating to enforcement of 
awards 3 creates the risk of a broad discretion to set aside awards.
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One High Court decision (Ironsands Investment Ltd 8 Anor v Toward Industries Ltd 8 Anor, 
KC Auckland CIV-2010-404-45[G, 5 July 2011) has held that a breach of natural justice in 
itself constitutes a con/ict with the public policy of New Zealand rendering an award liable 
to be set aside 3 albeit the court would be unlikely to exercise its discretion to do so where 
the breach was immaterial. A subse9uent High Court decision in the same proceedings (-
Ironsands Investment Ltd 8 Anor v Toward Industries Ltd 8 Anor ]2012: NZHC 12[[) held that 
there was no absolute rule that natural justice re9uired an arbitratorXs qndings to be based 
on probative evidence in the orthodox sense, and thus an award would not be set aside for 
this reason under the public policy ground. The true scope of the natural justice gloss has 
not yet been deqnitively settled by appellate authority.

An application to set aside the award does not operate as a stay of any enforcement 
proceedings. However, where both the setting aside and enforcement proceedings are being 
heard in the New Zealand court, it would be usual for them to be heard together. Where an 
enforcement proceeding is brought in a New Zealand court and an application to set aside 
the award is brought in the courts of the seat of arbitration, the New Zealand court may 
adjourn the enforcement proceeding pending the outcome of the setting aside application 
(article $6(2)).

The duration of any challenge proceedings depends on the nature of the challenge. But the 
courts will generally try to expedite the hearing of such matters, and they would typically be 
heard and determined within three to six months.

Revie, Of A,ards j Appeals On A Question Of Da,

The clause ‘ appeal on a 9uestion of law is perhaps the most important rule contained in the 
optional Schedule 2. Where it applies, the article $4 set aside procedure is not the exclusive 
recourse against an arbitral award.

Where Schedule 2 applies, a party may appeal to the High Court on any 9uestion of law 
arising out of the award if?

á the parties agreed before the making of the award that an appeal as of right would 
lie+

á every party gives consent to the appeal after the award is made+ or

á the High Court gives leave to appeal.

The High Court must not grant leave to appeal unless it considers, having regard to all 
the circumstances, the determination of the 9uestion of law concerned could substantially 
affect the rights of one or more of the parties. The factors that the court will consider when 
deciding whether to grant leave are set out in the decision of the Court of Appeal in Gold 8 
Resource Developments (5ew —ealand) Ltd v Doug Kood Ltd ]2000: $ NZLR $15 (CA), which 
lays down eight non-exhaustive factors that should be considered when deciding whether 
to grant leave, such as the strength of the challenge or the nature of the point of law sought 
to be raised.

An appeal may be on a 9uestion of law only. Clause ‘(10), which was added in 200[, provides 
that a 9uestion of law for the purposes of an appeal against the arbitral award does not 
include any 9uestion of whether the award was supported by any (or any su#cient) evidence, 
or whether the arbitral tribunal drew the correct factual inferences.
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If leave to appeal is granted, the High Court may, in determining the appeal, conqrm, vary or 
set aside the award or remit the award to the arbitral tribunal.

A recent High Court decision in Shell (Petroleum Mining) Company Ltd v Hector Gas 
Contractors Ltd ]2014: NZHC $1, at ]$G:-]40: considered whether, on appeal of a 9uestion of 
law, the Court could make factual qndings which had not been made by the arbitral tribunal. 
The Court held that it does not have the ability to make further qndings of fact where the 
arbitral tribunal has not done so.

Recownition And Fnforcement Of A,ards

The recognition and enforcement of New Zealand and foreign arbitral awards in New Zealand 
is governed by articles $‘ and $6 of Schedule 1. Articles $‘ and $6 are closely modelled on 
articles III and V of the New York Convention. Similar provisions therefore appear in many 
other jurisdictions, and not just those which have enacted legislation based on the Model 
Law.

Awards may be enforced by applying to the High Court for entry of judgment in terms of the 
award under section $‘ of Schedule 1. Application is made by originating application and 
must be accompanied by an a#davit containing duly certiqed copies of the award and of 
the arbitration agreement (if recorded in writing). If the award or the arbitration agreement is 
not in English, the application must also be accompanied by a duly certiqed translation into 
English of those documents.

Article $6 sets out the grounds on which recognition and enforcement may be resisted. 
The grounds for opposing enforcement or recognition are limited and are essentially those 
identiqed in the Model Law. They largely mirror the grounds on which the award may be set 
aside. In Ki-Gene Ltd v Swisher Kygiene Franchise Corp ]2010: NZCA $‘G, the Court of Appeal 
conqrmed that the threshold for determining whether the public policy ground in article $6 is 
triggered should be approached in a similar manner to the narrow reading given to the public 
policy ground in the article $4 context in the CourtXs earlier decision of Amaltal Corporation 
Ltd v Maruha (5—) Corporation Ltd (discussed above). The Supreme Court refused leave 
to appeal from the Court of AppealXs decision (Ki-Gene Ltd v Swisher Kygiene Franchise 
Corporation ]2010: NZSC 1$2).

Opposing the enforcement or recognition of the award does not operate as a stay per se. But 
enforcement or recognition by the High Court will not occur until any opposition has been 
determined.

EZUgVTNgZT TvgATL AvHETvATEIZ

New Zealand has, to date, played a modest role in 3 and has therefore had only limited 
exposure to 3 the investment treaty arbitration system. No New Zealand investor has yet 
brought an investment treaty case against a foreign state, and no foreign investor has yet 
brought an investment treaty case against New Zealand.

New Zealand is a party to the ICSID Convention.
1

 New Zealand has been a defendant to 
a sole ICSID arbitration, during the 1G50s, at the suit of Mobil Oil NZ Limited, which arose 
out of an arbitration clause contained in a private agreement between Mobil and the New 
Zealand ’overnment. Mobil was successful in the ICSID arbitration (Mobil –il Corporation 
8 –rs v Ker Ma;esty the Vueen in Right of 5ew —ealand, Findings on Liability, Interpretation 
and Allied Issues, Decision on Liability, 4 May 1G5G (1GG[), 4 ICSID Reports 140), and also 
in staying New Zealand court proceedings qled by the New Zealand ’overnment seeking to 
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prevent the ICSID arbitration taking place (Attorney-General v Mobil –il 5— Ltd ]1G5G: 2 NZLR 
64G (HC)).

New Zealand is a party to only two operative bilateral investment treaties (BITs)? with China 
(1G55) and Hong Kong (1GG‘). New Zealand has also signed BITs with Chile and Argentina 
(both 1GGG), but these have not entered into force.

It is only in the past decade that New Zealand has begun to embrace the investment treaty 
arbitration system, which it has done within the context of comprehensive free trade or 
economic cooperation agreements (FTAs) rather than through negotiation of stand-alone 
BITs. The embedding of New ZealandXs investment promotion agreements within FTAs 
re/ects the prominence and success of the New Zealand free trade agenda, which has been 
pursued strategically and in a bipartisan manner. Since 2001, New Zealand has executed 
FTAs containing substantive investment chapters with the ASEAN countries collectively 
and also with Singapore, Thailand and Malaysia individually, along with China and, most 
recently, Taiwan. The strength and enforceability of these investment chapters is not uniform+ 
but binding investor-state dispute resolution is provided for in the latter four agreements. 
’enerally, New ZealandXs FTAs are notable for broad protection of state regulatory power, 
including through the use of general exception clauses and annexes.

New Zealand is  presently  a  party  to  negotiations  for  the  Trans-Paciqc  Partnership 
Agreement, which evolved from the P4 Agreement between Brunei, Chile, New Zealand and 
Singapore. Negotiating countries now include Australia, Canada, Japan, Malaysia, Mexico, 
Peru, the United States and Vietnam. Present indications are that this will include an 
investment chapter+ however, this is still under negotiation.
Notes

1. New Zealand signed the ICSID Convention in 1G[0 and incorporated it into domestic 
law through the Arbitration (International Investment Disputes) Act 1G[G.

Chapman Tripp
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The annual report of the Singapore International Arbitration Centre (SIAC) 2014 described 
the past year as 7a year of innovation for SIACX. Indeed, the past 12 months bore witness 
to a number of exciting developments in international arbitration not just at SIAC but for 
Singapore as a whole. The Singapore International Mediation Centre (SIMC) was launched 
on ‘ November 2014, followed by the Singapore International Commercial Court (SICC) on ‘ 
January 201‘. In the words of Mr K Shanmugam, Minister for Foreign Affairs and Law, at the 
inaugural SIAC Congress 2014 on 6 June 2014, the SIMC and the SICC, together with SIAC 
will provide a 7complete suite of dispute resolution offerings to parties, especially those with 
cross-border disputes.X

OIZTEZYgm dvIFTK I( EZTgvZATEIZAW AvHETvATEIZ AZm mEVPYTg-vgVIWYTEIZ 
PvImYOTV

Sinwapore:s Tripartite Wispute-resolution Mechanisms

The SIMC offers world-class international commercial mediation services targeted at the 
needs of parties in cross-border commercial disputes. It hosts an experienced panel of 
over 6‘ eminent mediators from 14 jurisdictions worldwide. Among other things, the SIMC 
will offer professional appointing authority and case management services under the SIMC 
Mediation Rules.

Mediation at the SIMC will have the beneqt of enforceability as settlement agreements 
may be recorded as consent awards under the Arb-Med-Arb Protocol between SIAC and 
the SIMC, an innovative process where a dispute is qrst referred to arbitration before 
mediation is attempted. If parties are able to settle their dispute through mediation, their 
mediated settlement may be recorded as a consent award enforceable under the New York 
Convention. If parties are unable to settle their dispute through mediation, they may resume 
the arbitration proceedings.

On the other hand, the SICC offers foreign parties access to a neutral international court 
forum in Asia and in which 11 eminent international jurists have been appointed as 
7international judgesX. The SICC will complement mediation at SIMC and arbitration at SIAC 
3 it will involve an adjudicative court process managed by the Singapore High Court. The 
SICC will be able to handle non-arbitrable matters, and will also permit parties access to an 
appeal process. Parties before the SICC may be represented by a foreign lawyer registered 
under the relevant statutory provisions. The SICC is not bound to apply any rule of evidence 
under Singapore law, and parties may apply for other or foreign rules of evidence to govern 
proceedings. Additionally, the SICC may, on the application of a party, order that any 9uestion 
of foreign law be determined on the basis of oral or written submissions, or both, instead of 
formal proof.

The SICC has the jurisdiction to hear a claim if? it is of an international and commercial 
nature+ (the parties have submitted to the SICCXs jurisdiction pursuant to a written jurisdiction 
agreement+ and the parties do not seek any relief in the form of, or connected with, a 
prerogative order. The SICC may at its discretion also hear cases that are transferred from 
the High Court.

SICC judgments are  enforced in  the same manner  as  judgments of  other  superior 
courts, namely via registration in countries or territories scheduled under the Reciprocal 
Enforcement of Commonwealth Judgments Act (Cap 264) and the Reciprocal Enforcement 
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of Foreign Judgments Act (Cap 26‘), or by commencing an action on the judgment against 
the judgment debtor in common law jurisdictions.

The SIMC and the SICC complements what SIAC offers 3 with international commercial 
arbitration, litigation and mediation services now collectively in place, Singapore seeks to 
offer the full suite of dispute resolution services to commercial users to address their 
commercial needs.

SLAC 5013 Case Progles? An Overvie,

In 2014, for the qrst time in three years, SIAC saw a slight decline in the number of new cases 
received, from 2‘G received in 201$ to 222 in 2014. Nonetheless, SIAC continues to maintain 
its position as one of the leading and fastest-growing arbitral institutions in the world, having 
consistently received over 220 new cases each year since 2012.

SIAC currently handles some of the largest and most complex arbitrations in the world. The 
total sum in dispute for new cases qled in SIAC in 2014 amounted to S8‘.04 billion. The 
highest claim amount for 2014 was S82.40 billion, while the average value of a SIAC dispute 
in 2014 was S82$.6‘ million (similar to the average sum in dispute in 201$). Excluding the 
respective cases with the highest claim amounts for each year, the average sum in dispute 
for 2014 was S812.42 million, roughly a 20 per cent increase from the average sum in dispute 
for 201$. A diverse range of claims was qled at SIAC in 2014, arising from key sectors such as 
commercial (2[ per cent), trade (2‘ per cent), shipping and maritime (14 per cent), corporate 
(1$ per cent), construction and engineering (12 per cent), and the rest (G per cent) made up 
by insurance, mining, energy, IP and IT, qnancial services, and aviation. As in previous years, 
trade and commercial disputes were the key areas in relation to which disputes have been 
qled at SIAC.

In G0 per cent of new cases qled at SIAC in 2014, the parties had included a choice of law 
clause in the contract that gave rise to the dispute and the laws of 1G different jurisdictions 
were the express governing laws of the underlying contract. Top choices of governing law 
in these contracts include Singapore law (4G per cent), English law (2‘ per cent) and Indian 
law (4 per cent).

Of the new cases qled with SIAC in 2014, 51 per cent were international. The highest number 
of qlings in 2014 was generated by parties from China, closely followed by parties from the 
United States and India. 2014 saw a signiqcant increase in the number of cases involving 
parties from the United States, which rose in the rankings to become the second largest 
foreign user of SIAC arbitration.

Cases involving parties from Australia, Malaysia and the UK also increased in 2014, with 
Malaysia and the UK sharing a joint qfth ranking. The other parties in the top 10 list of foreign 
users were Hong Kong, South Korea, Indonesia and Thailand. SIAC received cases from 
parties from ‘5 jurisdictions in 2014. SIAC users came from a wider range of jurisdictions in 
2014 than in 201$, and included parties from Mongolia and Papua New ’uinea.

Jse Of Fkpedited Procedure And Fmerwency Arbitrators

In 2014, SIAC received and accepted 12 applications to appoint an emergency arbitrator. 
SIAC also received 44 re9uests for the expedited procedure, of which SIAC accepted 2$ 
re9uests. As at $1 December 2014, SIAC had received a total of 1‘G applications for the 
expedited procedure (and accepted 10[ re9uests) since the introduction of these provisions 
in the SIAC Rules in July 2010.
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SLAC Wevelopments And Lnitiatives Ln The Dast 15 Months

SIAC has undergone a change in leadership in recent months with the appointment of a new 
president and several new members of the SIAC Court of Arbitration. With effect from 1 April 
201‘, Mr ’ary Born was appointed the new president of the SIAC Court of Arbitration, taking 
over from Dr Michael Pryles, the founding president.

Among the initiatives undertaken by SIAC in 2014 was the qlming and production of an 
innovative SIAC Arbitration Training Video, a teaching and business development tool that 
demonstrates an international commercial arbitration and depicts SIACXs workings. SIAC 
has also rejuvenated its Young SIAC membership (for younger lawyers aged below 40) by 
rebranding the group as YSIAC and forming a new committee to implement initiatives.

The year 2014 also saw the emergence of a new trend, with four investor-state disputes 
being referred to SIAC. The SIAC Rules 201$ speciqcally provide that a party may commence 
an arbitration in relation to disputes arising out of a legal instrument such as an investment 
treaty. SIAC was also re9uested to act as the appointing authority in an investment dispute 
conducted under the UNCITRAL Arbitration Rules 2010.

In a letter dated 1 April 201‘, Mr ’ary Born, on the commencement of his term as the 
new president of the Court of Arbitration of SIAC, noted that one of the key objectives 
going forward is to enhance SIACXs position as one of the worldXs truly global international 
arbitration institutions. While SIAC has a dominant regional position in Asian international 
arbitration, it would seek to enhance its position as a global institution by ensuring users from 
all parts of the world regard it as the preferred choice for international dispute resolution.

OAVg WAF mgUgWIPNgZTV

There have been several signiqcant developments in this area since our last report as well 
as a large number of international arbitration matters before the Singapore Court of Appeal 
and High Court in the period from July 2014 to March 201‘. We report on a selection of the 
cases in further detail below?

á In R1 International Pte Ltd v Lonstroff AG ]201‘: 1 SLR ‘21 the Court of Appeal granted 
a permanent anti-suit injunction in aid of international arbitration proceedings seated 
in Singapore.

á In BLC 8 –rs v BLB 8 Anor ]2014: 4 SLR [G, the Court of Appeal reiterated that courts 
may only interfere if there was a denial of natural justice (as opposed to a mere error 
of law or fact)+ and a partyXs failure to resort to any available remedy under article $$($) 
of the UNCITRAL Model Law (the Model Law) might have an impact on whether the 
courts will exercise its discretion to set aside an award under article $4 of the Model 
Law.

á In AO5 v ALC ]201‘: S’CA 15, the Court of Appeal took the opportunity to reiterate 
the policy of minimal curial intervention and cautioned that the court must not engage 
with an appeal on the legal merits of an arbitral award.

á In PT Central Investindo v Franciscus Wongso 8 –rs 8 Anor Matter ]2014: 4 SLR 
G[5, the High Court noted that the arbitratorXs removal for impartiality would not 
automatically render any award made prior to such removal a nullity.

á In Government of the Lao People’s Democratic Republic v Sanum Investments Ltd 
]201‘: S’HC 1‘, the High Court interpreted the scope of a bilateral investment treaty 
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in an appeal against an investment tribunalXs jurisdiction ruling and considered the 
applicable standard of review to a tribunalXs ruling on jurisdiction in the context of an 
investment arbitration.

á In AV— v ARA ]201‘: S’HC 4G, the High Court considered a challenge to a SIAC award 
rendered issued by a sole arbitrator pursuant to SIACXs expedited procedure, despite 
partiesX express agreement for a three-member tribunal.

Court Of Appeal xrants Permanent Anti-suit LnIunction Ln Aid Of Lnternational Arbitration 
Proceedinws Seated Ln Sinwapore

We reported in last yearXs chapter the High CourtXs decision in R1 International Pte Ltd v 
Lonstroff AG ]2014: $ SLR 166, where the High Court opined (obiter) that the Singapore 
courts had the power to grant a permanent anti-suit injunction in aid of international 
arbitration proceedings seated in Singapore. However, on the facts of the case, the High 
Court held that there was in fact no arbitration agreement between the parties and the 
defendant (Lonstroff) was therefore entitled to commence proceedings in the Swiss court.

The plaintiff'appellant (R1) and Lonstroff dealt with each other on a number of transactions 
under which R1 sold, and Lonstroff bought, consignments of rubber. A dispute arose from 
one of the orders and Lonstroff commenced proceedings in the courts of Switzerland. 
R1 then commenced proceedings in Singapore to obtain an anti-suit injunction preventing 
Lonstroff from continuing the Swiss proceedings in breach of the Singapore Commodity 
Exchange (SICOM) arbitration clause. Lonstroff resisted R1Xs application on the basis that 
the terms of each transaction were exhaustively captured in e-mail conqrmations sent by 
Lonstroff, which did not contain any arbitration agreement. The High Court dismissed R1Xs 
application.

The Court of Appeal reversed the decision below in R1 International Pte Ltd v Lonstroff AG 
]201‘: 1 SLR ‘21, having found that R1Xs terms had in fact been incorporated such that there 
was a submission to arbitration. In so doing, the Court of Appeal had regard to inter alia the 
standard industry practice for parties to contract on the basis of standardised terms and 
the partiesX conduct throughout the course of the transactions. Even though silence by one 
party would not by itself constitute acceptance of the terms sent by the other, the failure 
to object might, in some circumstances, constitute assent to the incorporation of the other 
partyXs terms, including a term to submit to arbitration. The Court of Appeal also granted 
R1Xs application for the anti-suit injunction on the basis that there was a valid and binding 
arbitration agreement between the parties.

Court Lnterference Only Lf There Uas A Wenial Of Iatural Eustice And The Potential Lmpact Of 
A Hailure To SeeB Remedy Hrom A Tribunal Jnder Article **)*G Of The Model Da,

In BLC 8 –rs v BLB 8 Anor ]2014: 4 SLR [G, the Court of Appeal reversed the decision of the 
High Court to set aside part of an arbitration award on the ground of a breach of natural 
justice.

Following an unsuccessful joint venture between two groups of companies, the appellants 
commenced arbitration proceedings against the respondents. In response, the respondents 
launched their counterclaims. The arbitrator proceeded to issue an award in favour of the 
appellants in respect of some of their claims, but completely dismissed the respondentXs 
counterclaims.
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The respondents applied to set aside the entire award on the basis that (inter alia) the 
arbitrator had not addressed his mind to one of their counterclaims. This failure to deal with 
an essential issue in dispute gave rise to an alleged breach of natural justice.

The High Court agreed that the arbitrator had failed to deal with the counterclaim. Such 
failure could have made a material difference in the award and therefore a denial of natural 
justice had occurred. The High Court remitted the issue of the counterclaim to a new tribunal 
to be constituted. The High Court also noted this would have been the type of case that article 
$$($) of the Model Law (which permits parties to re9uest within a speciqed time period the 
arbitrator to make an additional award as to claims presented in the proceedings but omitted 
from the award) would have been intended to provide redress for.

The High CourtXs decision was overturned by the Court of Appeal, which found that the 
arbitrator did in fact address his mind to the counterclaim and did in fact render a decision 
in respect thereof. As such, it found that there had been no breach of natural justice.

The Court of Appeal took the opportunity to stress that there will  be minimal curial 
intervention in arbitral proceedings. In considering whether an arbitrator has addressed his 
or her mind to an issue, the court should be wary of its natural inclination to be drawn to the 
various arguments in relation to the substantive merits of the underlying dispute between 
the parties which are beyond its remit. There is no right of recourse to the courts where an 
arbitrator has simply made an error of law or fact.

The Court of Appeal also made several noteworthy observations on articles $$($) and $4(4) 
of the Model Law. It held that it would be consistent with the principle of minimal curial 
intervention to re9uire that parties qrst seek relief from the tribunal before resorting to court 
proceedings. While a party was not obliged to invoke article $$($) before applying to court 
under article $4, such party took the risk that the court would not exercise its discretion to set 
aside any part of the award or invoke the powers of remission under article $4(4). It was also 
cautioned that the applicantXs reasons for failing to resort to article $$($) (where applicable) 
might impact upon whether the court would exercise its discretion to set aside an award 
under article $4.

As regards article $4(4), which essentially allows the court to remit the matter instead of 
setting aside an arbitral award, the Court of Appeal noted that the clear language of the 
provision re9uired that the remission be to the original tribunal that had heard the matter.

Court Of Appeal Reiterates The Da, On Settinw Aside Arbitral A,ards Hor 6reaches Of Iatural 
Eustice

In AO5 v ALC ]201‘: S’CA 15, the plaintiffs (the li9uidator and secured creditors of a 
corporation undergoing li9uidation) had entered into an agreement with the defendant 
purchasers in relation to the corporationXs production plant and related assets. A dispute 
subse9uently arose when the assets became encumbered with a statutory lien for tax 
liabilities. The defendant purchasers commenced arbitration proceedings and obtained an 
award in their favour. The plaintiffs then applied to set aside the award.

Kiwh Court

The High Court decision is reported at AOM v AO5 ]2014: 4 SLR 24‘. The High Court set aside 
the award having found that there were one or more breaches of natural justice and that the 
tribunal had exceeded its jurisdiction.
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The High Court was of the view that the tribunal had misunderstood the plaintiffsX case 
and inexplicably failed to engage with a number of the plaintiffsX submissions and evidence. 
The High Court also opined that the tribunal had exceeded its jurisdiction by departing 
signiqcantly from the partiesX submissions in deciding on issues that fell beyond the scope 
of reference to the arbitration. In particular, the tribunal had erroneously recharacterised the 
defendantXs claim as a loss of opportunity despite not having heard, or invited, submissions 
on such claim.

Court Of Appeal

The Court of Appeal reviewed this decision in AO5 v ALC ]201‘: S’CA 15 and allowed the 
appeals in part, having found that the High Court had erred in various aspects by engaging 
with the merits of the underlying dispute.

The Court of Appeal took the opportunity to restate the 7proper relationship between arbitral 
tribunals and the courtsX. In the light of the courtXs limited role in arbitral proceedings, it must 
not engage with an appeal on the legal merits of an arbitral award, but which, through the 
ingenuity of counsel, may be disguised and presented as a challenge to process failures 
during the arbitration.

When examining a challenge for breach of natural justice, the court must assess the real 
nature of the complaint and only an arbitral tribunalXs failure to even consider an argument 
amounts to a breach of natural justice. A decision to reject an argument (whether implicitly 
or otherwise, whether rightly or wrongly, and whether or not as a result of its failure to 
comprehend the argument and so to appreciate its merits) is but an error of law.

The Court of Appeal emphasised that if the qrst hurdle of establishing a breach of natural 
justice is crossed, then the remaining issues arise, namely, whether there was a causal nexus 
between the breach and the arbitral award, and whether the breach prejudiced the aggrieved 
partyXs rights.

The Court of Appeal also observed that, generally the courts should not engage with 
the merits of the dispute when dealing with an application to set aside arbitral awards. 
However, an exception arises when the courts are confronted with arguments relating to the 
jurisdiction of the tribunal in which it undertakes a de novo hearing.

Kiwh Court Wismisses Application To Remove Arbitrator Hor Allewed Apparent 6ias

PT Central Investindo v Franciscus Wongso 8 –rs ]2014: 4 SLR G[5 involved an application 
to remove an arbitrator for apparent bias and also addressed the unusual circumstances 
where a sole arbitrator renders a qnal award before the determination of an application to 
remove him.

The plaintiffXs complaints that the arbitrator was affected by apparent bias arose from certain 
directions given by the arbitrator. After the plaintiffXs notice of challenge against the arbitrator 
was dismissed by the SIAC chairman, the plaintiff applied to the High Court to remove the 
arbitrator pursuant to article 12(2) of the Model Law. The arbitrator rendered his award in 
favour of the defendants pending the determination of the removal proceedings. The plaintiff 
sought a conse9uential order to set aside the award as of right in the event that it succeeded 
in its application to remove the arbitrator, and also took out a separate application to set 
aside the award on the basis that the arbitrator was affected by apparent basis.
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The High Court dismissed the plaintiffXs applications. With regards to apparent bias, the test 
was whether a reasonable and fair-minded person with knowledge of all the relevant facts 
would entertain a reasonable suspicion that the circumstances surrounding the proceedings 
could result in the arbitration being affected by apparent bias. The Court found that plaintiffXs 
complaints could not support a qnding that the arbitrator was affected by apparent bias, and 
that the directions complained of fell within the case management powers of the tribunal 
and accordingly were within the discretion of the arbitrator.

The High Court also rejected the plaintiffXs contention that the award should be set 
aside. Under article 1$($) of the Model Law, the arbitrator could render an award pending 
determination of an application for his removal, and had done so by setting out extensive 
reasons for making a qnding contrary to the plaintiffXs evidence. An error of law or qnding in 
fact in an arbitral award (if any) did not constitute a ground for setting aside the award under 
the International Arbitration Act (Cap 14$A) (IAA).

In this regard, the High Court observed, obiter, that articles 12 and 1$ of the Model Law were 
silent as to the effect of an order to remove an arbitrator made after an award was rendered. 
Article $4(2) of the Model Law did not list a successful challenge against an arbitrator under 
article 1$ as a ground for setting aside an award. Nonetheless, even though a successful 
applicant might not obtain a conse9uential order upon a court order to remove an arbitrator, 
it could nevertheless set aside the award by relying on the court order as proof of either 
ground of setting aside under article $4(2)(iv) (namely procedural irregularity) or $4(2)(b)(ii) 
(namely con/ict of public policy) of the Model Law.

Kiwh Court Adopts We Iovo Approach Ln Revie,inw Eurisdictional Rulinw 6y Arbitral Tribunal 
And Overturns Wecision That A 6ilateral Lnvestment Treaty 6et,een PRC And Daos Applied To 
Macao

In Government of the Lao People’s Democratic Republic v Sanum Investments Ltd ]201‘: 
S’HC 1‘, the High Court was tasked with reviewing an arbitral tribunalXs ruling on jurisdiction. 
In so doing, the Court had qrst to consider whether the PRC-Laos BIT applied to Macao.

By way of background, the PRC resumed sovereignty over Macao in 1GGG. The relevant 
PRC-Laos BIT had been signed earlier in 1GG$, but was silent on its application to Macao. 
The defendant (Sanum) was incorporated under the laws of Macao and, in 200[, Sanum 
began investing in the gaming and hospitality industry of Laos. Disputes subse9uently 
arose and Sanum commenced arbitral proceedings in 2012 against the government of 
Laos, in accordance with the dispute resolution article (article 5($)) of the PRC-Laos BIT. 
The government of Laos challenged the arbitral tribunalXs jurisdiction on the basis that the 
PRC-Laos BIT did not apply to Macao, but the tribunal held that it had jurisdiction to arbitrate 
the dispute.

The government of Laos appealed to the High Court pursuant to section 10 of the IAA for a 
review of the tribunalXs ruling over jurisdiction. It also sought to admit fresh evidence in the 
form of two letters that were only obtained after the arbitral tribunal had issued its positive 
jurisdictional ruling. The qrst letter was from the Laotian Ministry of Foreign Affairs declaring 
LaosXs position that the PRC-Laos BIT did not apply to Macao and seeking the views of the 
PRC government. The second letter was the reply from the PRC Embassy in Laos, a#rming 
LaosXs view that the PRC-Laos BIT did not extend to Macao 7unless both China and Laos 
make separate arrangements in the futureX.
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There were two issues before the High Court, namely whether the PRC-Laos BIT applied 
to Macao+ and, if it did apply, whether SanumXs expropriation claims fell outside the scope 
of article 5($) of the PRC-Laos BIT which provides that disputes 7involving the amount of 
compensation for expropriationX could be submitted to arbitration.

The High Court dealt qrst with the preliminary issue of whether the two letters should be 
admitted. The court decided to admit them, having exercised its discretion with reference to 
the conditions of the Ladd v Marshall test. The court held that the two letters were crucial in 
determining whether the PRC-Laos BIT applied to Macao.

The High Court rejected SanumXs contention that the standard of review under section 10 IAA 
is a limited one of deference and respect for the tribunal in investor-state arbitrations which 
may concern issues of public international law, and which decision involved the interpretation 
of an investment treaty by arbitrators who were experts in international law. The court found 
that there was no basis to distinguish between investor3state and commercial arbitration, 
and adopted the de novo approach laid down in its earlier decision in PT First Media TBO 
(formerly known as PT Broadband Multimedia TBO) v Astro 5usantara International BH and 
others and another appeal ]2014: 1 SLR $[2.

Taking into account the two letters, the High CourtXs view of the Hong Kong experience, the 
WTO Trade Report as well as the PRC-Portugal Joint Declaration, the court decided that 
the exception to the moving treaty frontier rule was established, and that the PRC-Laos BIT 
did not apply to Macao. The court went on to opine that, contrary to the decision of the 
international tribunal in Tza Yap Shum v Peru, Case No. ARB'0['06 (ICSID 1G June 200G), 
under article 5($) of the PRC-Laos BIT, the tribunal did not possess subject-matter jurisdiction 
over SanumXs expropriation claims.

This decision is presently the subject of an application for leave to appeal to the Court of 
Appeal.

Kiwh Court Jpholds A,ard Made Jnder SLAC Fkpedited Procedure Wespite Parties: Fkpress 
Awreement Hor A Three-panel Tribunal

In AV— v ARA ]201‘: S’HC 4G, the High Court was faced, for the qrst time, with a challenge 
to an award made under the expedited procedure of the 2010 SIAC Rules, and upheld the 
award rendered by the sole arbitrator even though the parties had expressly provided that all 
disputes were to be resolved by a panel of three arbitrators.

A dispute had arisen between parties over the sale and purchase of Indonesian non-coking 
coal and the defendant buyer commenced SIAC proceedings for the plaintiff sellerXs failure 
to deliver. Clause 16 of the relevant arbitration agreement provided for arbitration 7in 
accordance with the rules of conciliation and arbitration of the Singapore International 
Arbitration Centre (SIAC) by three arbitratorsX.

The defendant applied for the arbitration to be conducted under the Expedited Procedure 
pursuant to rule ‘ of the SIAC Rules 2010. The plaintiff resisted and challenged the existence 
of an arbitration agreement and the suitability of the expedited procedure.

The application for expedited procedure was allowed and the arbitration proceeded with 
the appointment of a sole arbitrator on 5 July 201$, with the plaintiff reserving all its rights 
accordingly.
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After the award was issued in favour of the defendant, the plaintiff applied to set it aside 
under article $4(2)(a)(iv) of the Model Law on the basis that the composition of the arbitral 
tribunal or the arbitral procedure was not in accordance with the agreement of the parties, 
and that the arbitrator lacked re9uisite jurisdiction. The plaintiff argued that the rules in 
force at the time of the partiesX contract were the SIAC Rules 200[ (which had no expedited 
procedure), and therefore the conduct of the arbitration under the expedited procedure under 
the SIAC Rules 2010 was not in accordance with the partiesX agreement.

The  High  Court  rejected  the  plaintiffXs  application  and  applied  the  well-established 
presumption that references to rules in an arbitration clause are to be construed as 
references to such rules as may be applicable at the date of the commencement of 
arbitration, and not at the date of the contract, so long as those rules contain mainly 
procedural provisions. Furthermore, in contrast to the ICC Rules, the SIAC Rules 2010 did not 
expressly provide that the expedited procedure was not applicable to arbitration agreements 
which had been entered into prior to the SIAC Rules 2010 coming into force. As there was 
nothing on the facts to displace this presumption, the SIAC Rules 2010 were incorporated 
by reference.

Adopting 7a commercially sensible approachX, the High Court held that the SIAC Rules 2010 
provide the president with the discretion to appoint a sole arbitrator. The court found that 
this discretion had been exercised properly and accordingly the incorporated reference to an 
expedited procedure could and did override the partiesX agreement to have three arbitrators.

The High Court also observed that, even if plaintiff were successful in its claim that 
the arbitration should have been conducted before three arbitrators, the plaintiff did not 
discharge its burden of explaining the materiality or the seriousness of the breach. While 
prejudice is not a legal re9uirement for an award to be set aside pursuant to article 
$4(2)(a)(iv), it is a relevant factor that the supervisory court considers in deciding whether to 
exercise its discretion to set aside the award for the breach in 9uestion.
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Although arbitration qrst appeared in Vietnam in the 1G60s in the forms of the State 
Economic Arbitration System (SEAS), the Foreign Trade Arbitration Committee (FTAC) and 
the Maritime Arbitration Committee (MAC), it was not until 1G56 that arbitration activities in 
Vietnam began to actually /ourish, owing to an all-round renovation policy named Doi Moi.

This policy was promulgated with top priority given to economic reforms to create a 
multi-sector economy, attracting greater foreign investment and broadening the export 
market. As a result, Vietnam has signed ‘0 bilateral investment treaties (BITs)

1
 and eight 

regional and bilateral free trade agreements (FTAs).
2

 The 1G‘5 United Nations Convention 
on the Recognition and Enforcement of Foreign Arbitral Awards (the New York Convention) 
was acceded to on 12 September 1GG‘, with entry into force on 11 December 1GG‘. With 
these signiqcant changes, awareness of arbitration in Vietnam has increased and arbitration 
has gradually become a favoured mechanism for dispute settlement in transactions between 
Vietnamese parties and their international partners. According to the Preliminary Report on 
the Three Years of Implementation of the LCA of the Vietnamese Ministry of Justice (MOJ), 
from 2011 to 201$ the number of disputes resolved by arbitration increased sharply. The 
Vietnamese government also encourages the development of arbitration as an alternative 
dispute resolution mechanism by making efforts to synchronise laws on arbitration with 
a pro-arbitration regime. Conferences, seminars and training courses sponsored by both 
Vietnamese government agencies and non-government institutions have been organised to 
improve the understanding of and provide necessary skills to local judges, arbitrators and 
Vietnamese enterprises.

AvHETvATEIZ WAF EZ UEgTZAN

The qrst legislation on arbitration in Vietnam was the Ordinance on Commercial Arbitration-$
 (OCA) dated 2‘ February 200$. However, to foster arbitration activity and encourage a 

pro-arbitration approach in Vietnam, the Law on Commercial Arbitration
4

 (LCA) was passed 
by the National Assembly of Vietnam on 1[ June 2010 and came into effect on 1 January 
2011, replacing the OCA.

‘

The LCA was designed in line with the 2006 UNCITRAL Model Law on International 
Commercial Arbitration (Model Law). However, owing to local circumstances, there are 
certain differences, inter alia?

á Article 2 of the LCA states that disputes arising from commercial activities are 
arbitrable whereas nowhere in the LCA does it clarify the meaning of the term 
7commercial activitiesX. This term is deqned in the 200‘ Commercial Law of Vietnam 
as encompassing all activities of proqt-making purposes, including, inter alia, sale 
or purchase of goods, provision of services, investment and commercial promotion. 
However, it is unclear as to whether tort claims are arbitrable or whether proqt-making 
purposes bear the same meaning as the commercial nature mentioned in the 
UNCITRAL Model Law.

6

á The LCA sets out certain mandatory 9ualiqcations for arbitrators to ensure that 
disputes will be settled by reliable tribunals.

[

á The LCA also supports arb-med procedures by permitting arbitration tribunals, at the 
re9uest of parties, to assist them in reaching an amicable resolution of their dispute.

5

á To be enforced in Vietnam, ad-hoc arbitration awards are re9uired to be registered 
with national courts.

G
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á One ground for vacating arbitral awards under the LCA is 7fundamental principles of 
Vietnamese lawX instead of 7public policyX as provided in the UNCITRAL Model Law. 
The interpretation of this term is a complicated issue in Vietnam.

In addition, there are by-laws issued to guide the implementation of the LCA, namely Decree 
No. 6$'2011'ND-CP dated 25 July 2011 and Resolution 01'2014'N•-HDTP dated 20 March 
2014 of the Council of Judges of the Supreme PeopleXs Court of Vietnam (Resolution 
01'2014).

10
 In particular, Resolution 01'2014 is designed to ensure the effectiveness of 

arbitral proceedings and to illuminate matters not expressly covered by the LCA, for example, 
the role of national courts over foreign arbitrations seated in Vietnam, consolidation of 
ongoing arbitration proceedings, the legal conse9uence of waiving the right to object and 
other provisions increasing the enforceability of arbitration agreements.

In Vietnam, the recognition and enforcement of foreign arbitral awards is regulated by 
Chapter ––I–-Part VI of Civil Procedure Code No. 24'2004'•H11 as amended in 2011 (CPC). 
Recently, the Supreme PeopleXs Court of Vietnam issued a Practice Note 246' TANDTC-KT 
dated 2‘ July 2014 (Practice Note 246), giving internal guidance on the resolution of 
applications for recognition and enforcement of foreign arbitral awards in Vietnam. This 
Practice Note shows the pro-arbitration approach taken by the Supreme PeopleXs Court 
of Vietnam by clarifying the burden of proof of parties, the applicable law for examining 
the due conduct of arbitral proceedings, and the capacity of parties signing the arbitration 
agreement, and by explaining the exceptions to recognition and enforcement of foreign 
arbitral awards. Notably, the CPC is now undergoing review and amendment. This includes 
changes that are expected to be a signiqcant step towards bringing the arbitration regime 
more closely into line with the New York Convention.

Both domestic and recognised foreign arbitral awards will be enforced in accordance with 
the Law on Enforcement of Civil Judgments No. 26'2005'•H12 (LECJ), which was passed 
by the National Assembly of Vietnam on 14 November 2005 and took effect on 1 July 200G.

AvHETvATEIZ EZVTETYTEIZV EZ UEgTZAN

At this time, there are 11 arbitration centres in Vietnam with a total of $2‘ registered 
arbitrators.

11
 Among them, the most prominent institution is the Vietnam International 

Arbitration Centre (VIAC) at the Vietnam Chamber of Commerce and Industry (VCCI), 
with 14G reputable arbitrators, including 1[ foreign arbitrators.

12
 The VIAC has internal 

guidance for arbitrators on the time and cost-effective conduct and management of arbitral 
proceedings. Remarkably, in 2014, the time it took to render a VIAC arbitral award ranged 
from 51 to 2‘1 days.

In 2014 the VIAC achieved a great deal. The VIAC resolved 124 cases, with over ‘1 per 
cent of total disputes involving foreign elements and 20 per cent of total cases re9uiring the 
application of foreign law. That qgure may partly represent the growth of arbitration activities 
in Vietnam.

gZ(IvOgAHEWETL I( AvHETvATEIZ AdvggNgZT

An arbitration agreement will be enforceable under Vietnamese law if it demonstrates the 
implicit or explicit mutual consent of parties and is 7in writingX,

1$
 regardless of whether the 

arbitration agreement is made before or after the time of the dispute
14

 (Tan Koa v Halency 
Trading (2011), Decision 11G0'2011'KDTM-•D of PeopleXs Court of Ho Chi Minh City).
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Before the LCA came into force, the position had been that regardless of the existence 
of a valid arbitration agreement, when one party initiated court proceedings, but the other 
party failed to object to the competence of the court, it might form a new choice of court 
clause, replacing the arbitration agreement. However, the Vietnamese Court dismissed this 
allegation and upheld the decision favouring jurisdiction of the arbitral tribunal (Ouo Chi 
Sheng v Truong Sanh (200G), Decision 14[‘'200G'KDTM-•D of the PeopleXs Court of Ho Chi 
Minh City). This decision, in hindsight, is consistent with the provision of article 16(2)(dd) of 
the LCA and the recent guidance of the Supreme PeopleXs Court in Resolution 01'2014, which 
limits the court to consider only the existence and the operability of arbitration agreements. 
The current stance is also entirely consistent with article II of the New York Convention 
regarding the guarantee of enforceability of an arbitration agreement. Resolution 01'2014 
further supports arbitral proceedings by stating that even if the court qnds that the dispute is 
not within the competence of the arbitral tribunal, the court shall stay the court proceedings 
in favour of the arbitration if the case has already been handled by an arbitral tribunal.

1‘
 

In another case, the court decided that 7internal corporate regulations are not binding on a 
third partyX when an award debtor claimed that its signatory lacked the capacity to sign the 
arbitration agreement due to restrictions provided in the internal charter'resolution of the 
company (Thuy Loc v Shiseido (201$) Decision ‘26'201$'KDTM-•D of the PeopleXs Court 
of Ho Chi Minh City).

TKg VYPPIvTEZd vIWg I( UEgTZANgVg OIYvTV EZ AvHETvATEIZ

Articles 46, 4[ and 45 of the LCA permit the arbitration tribunal, on its own initiative or at the 
re9uest of one or both parties, to collect evidence and summon witnesses. The court shall, 
at the re9uest of the tribunal or a party, exercise its supporting role in collecting evidence 
and summoning reluctant witnesses as set out in articles 46(‘) and 46(6) of the LCA and 
article 11($) of Resolution 01'2014, provided that previous attempts to collect evidence 
were unsuccessful and that the absence of said witness(es) would obstruct the dispute 
settlement.

Moreover, article 4G(2) of the LCA gives the arbitral tribunal the power to order six types of 
interim relief at the re9uest of one party, including?

á prohibition of any change in the status 9uo of the assets in dispute+

á prohibition of acts by, or ordering one or more speciqc acts to be taken by a party 
in dispute, aimed at preventing conduct adverse to the process of the arbitration 
proceedings+

á attachment of the assets in dispute+

á re9uirement of preservation, storage, sale or disposal of any of the assets of one or 
all parties in dispute+

á re9uirement of interim payment of money as between the parties+ and

á prohibition of transfer of property rights of the assets in dispute.

However, to avoid application of the same interim relief by both the arbitral tribunal and court, 
the court shall refuse the application of a party if that party has re9uested the arbitral tribunal 
to apply the same interim measure, and vice versa, unless the interim measure re9uested by 
that party is beyond the competence of the arbitral tribunal.

16
 Further, under article ‘0 of 

the LCA, parties shall bear the burden of proof of the necessity for such interim relief in the 
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dispute settlement. On that basis, the arbitral tribunal and the court are free to determine 
whether to grant the re9uested measure.

Although under the CPC the court has the authority to order 1$ kinds of interim relief,
1[

 
including those available to tribunals under the LCA as well as a number of exclusive ones,-15

 Resolution 01'2014 mistakenly limits the courtXs power so that it is e9ual to the arbitral 
tribunalXs (ie, the court can only order the same kind of interim reliefs provided in article 4G(2) 
of the LCA). It should be noted that interim relief may only be ordered by the court after the 
qling of a statement of claim in arbitration.

vgOIYvVg AdAEZVT AvHETvAW AFAvmV

The grounds for recourse against arbitral awards are stated in article 65 of the LCA and 
are consistent with article $4 of the Model Law except for two main differences. The 
qrst is article 65(2)(dd) of the LCA regarding forged evidence affecting the issuance of 
the arbitral award and the arbitrator accepting money from one party, which was actually 
adopted from Chinese arbitration law. Secondly, as mentioned above, the LCA refers to the 
term 7fundamental principlesX instead of 7public policyX as grounds for setting aside arbitral 
awards. When invoking the grounds under article 65(2), the parties who challenge the arbitral 
award shall bear the onus of proof, except for the situation in article 65(2)(dd) involving the 
7fundamental principles of Vietnamese lawX, which shall be the responsibility of the court. 
However, in some previous cases the Vietnamese court used this vague term to revisit the 
merits of the dispute

1G
 (Kong Phat v China Policy Limited (201$) PeopleXs Court of Ho Chi 

Minh City+ Toepfer v Sao Mai (2011), The Appellate Court 3 Supreme PeopleXs Court in Hanoi).

To clarify this point, Resolution 01'2014 of the Supreme PeopleXs Court re9uires the 
competent court to consider the two following 9uestions?

20
 (i) whether the principle that is 

purported to be breached is one of the 7basic principles on conduct, of which effects are most 
overriding in respect of the development and implementation of Vietnamese legal systemX+ 
and (ii) whether an arbitral award 7violates the interests of the government, and the legitimate 
rights and interests of third party(ies)X. If the arbitral award does not satisfy both 9uestions 
the court will not set aside that award, on the basis of violation of fundamental principles of 
Vietnamese laws.

Although the new deqnition rectiqes the incorrect understanding of some Vietnamese 
courts that all provisions of law could be 7fundamental principlesX, it is not comprehensive 
enough, since there are still a number of 7fundamental principlesX that can be found in 
other laws. Additionally, the connection between the rights and interests of third parties and 
7fundamental principles of Vietnamese lawX is still debatable. It is, however, undeniable that 
with this new guidance the Vietnamese court will be more prudent when considering whether 
to vacate an arbitral award on this ground.

Notably, the decision of the competent court on recourse against arbitral awards is qnal and 
is not subject to appeal or cassation as stipulated in article [1 of the LCA.

Regardless of these problems, according to the report of the VIAC published at a conference 
on the annulment of arbitral awards on 20 January 201‘, from 200$ to 2014, only 46 
out of 6[G arbitral awards were challenged (6.[ per cent) and, of those, only 1G were set 
aside. This demonstrates the favourable attitude of the local courts toward arbitration as 
well as the high enforceability of Vietnamese arbitral awards. The recent notable case 
between Vinalines (Vietnam), one of the largest state-owned corporations, and SK E&C, a 
Korean construction contractor, a#rms this statement (Hinalines v SO E8C (2014), Decision 
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No. 0G'2014'•D-P•TT of the PeopleXs Court of Hanoi). In this particular case, Vinalines 
challenged the VIAC award in favour of SK E&C, ordering Vinalines to pay SK E&C the 
amount of around US8$ million. Vinalines re9uested that the arbitral award be set aside on 
several grounds, including the violation of fundamental principles of Vietnamese law, forged 
evidence and ultra petita claims. Vinalines also called for the intervention of the Ministry of 
Transportation, the Prime Minister and even the Supreme PeopleXs Court for reconsideration 
of the arbitral award. However, the Court of Hanoi City qnally dismissed these arguments 
and decided to uphold the arbitral award because Vinalines failed to prove their allegations 
and the court will not review the substantive matters decided by the arbitral tribunal.

gZ(IvOgNgZT I( (IvgEdZ AvHETvAW AFAvmVCC

Pursuant to the reservations that Vietnam made when ratifying the New York Convention, 
foreign arbitral awards are enforceable in Vietnam only when?

á they are awards made in the territory of another contracting state+

á they involve differences arising out of legal relationships, whether contractual or not, 
that are considered as 7commercialX under the national law of Vietnam+ and

á with regard to awards satisfying the above condition of 7commercialX nature but made 
in the territory of non-contracting states, Vietnam will apply the Convention only to the 
extent to which those states grant reciprocal treatment.

The exceptions for recognition and enforcement of foreign arbitral awards in Vietnam set out 
in article $[0 of the CPC are consistent with article V of the New York Convention. The only 
difference is the breach of 7fundamental principlesX instead of 7public policyX as an exception 
to recognition and enforcement of foreign arbitral awards. It is arguable that the explanation 
of 7fundamental principles of Vietnamese lawX in Resolution 01'2014, as mentioned above, 
is also applied to this ground.

Foreign arbitral awards are deqned under the LCA and CPC as awards rendered in a foreign 
arbitration, either inside or outside the territory of Vietnam, to resolve a dispute as agreed 
by parties.

21
 Accordingly, a foreign arbitral award in Vietnam is considered a 7non-domestic 

arbitral awardX under Article I of the New York Convention+ however, Vietnam does not have 
any speciqc provision for non-domestic arbitration. As a result, there may be a situation 
where Vietnam is the place of arbitration but the arbitration is conducted under a foreign 
arbitration institution rules(for example ICC Rules or SIAC Rules). In such a case, the 
arbitral proceedings shall, in light of article ‘(‘) of the Resolution 01'2014, be conducted in 
accordance with the LCA and recognition of this award will be considered under the provision 
of the CPC for a foreign arbitral award.

In theory, there is no speciqc time limit for a party to submit an application for the recognition 
and enforcement of foreign awards in Vietnam. However, a precedent shows that the court 
may apply a limit of one year to this kind of matter in the CPC (Cargill v Dong Vuang (2014), 
Decision No. 01'2014'•DST-KDTM of the PeopleXs Court of Long An province). Therefore, 
until further guidance on the time limit is issued, the award creditor is highly recommended 
to seek recognition and enforcement within one year of the awardXs issuance.

Further, there is no provision on how contents of foreign law should be pleaded before 
Vietnamese courts. Conse9uently, in practice, some local judges, based on their subjective 
understanding, choose to consider matters governed by foreign law in light of analogical 
application of Vietnamese law, especially in the matters of the legal capacity of the 
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contracting parties, the validity of the arbitration agreement and the fundamental principles 
of Vietnamese laws (Strategic Think Tank LLC and 260 Architects v Sudico (2014), Decision 
No. 0['2014'•DST”KDTM of the PeopleXs Court of Hanoi). The burden of proof was also 
wrongly imposed on the award creditor (Ecom v Katejco (201$), Decision 05'201$'VKDTM 
of the PeopleXs Court of Hanoi). Some courts even applied the provision of service of notice 
in court proceedings to judge that the service of arbitral documents of the tribunal was 
improper and hence, refused the recognition of foreign arbitral awards (Ecom v Dong Vuang 
(201$), Decision No. 01'201$'•DST-KDTM of the PeopleXs Court of Long An).

In any case, the decision on the application of recognition and enforcement of a foreign 
arbitral award rendered by the qrst instance court is subject to appeal by the involved parties 
and objections by the PeopleXs Prosecutors.

22

The misunderstandings of local courts may be the main reason why the percentage of 
foreign arbitral awards recognised and enforced in Vietnam is still low. According to the 
latest report of the Supreme PeopleXs Court at a conference held by the Ministry of Justice 
of Vietnam, from 200‘ to 2014, 24 out of a total of ‘2 applications for recognition and 
enforcement were dismissed 3 46 per cent of all foreign awards were refused to be enforced 
in Vietnam.

2$
 It is expected that the correct guidance of the PeopleXs Supreme Court 

in Practice Note 246 will lead to an increase in foreign arbitral awards becoming both 
recognised and enforced in Vietnam. It is, however, still advisable that international users 
appoint local bailiffs or lawyers to serve arbitral notices on Vietnamese counterparties as 
an extra method, especially in ex-parte proceedings, to avoid the most popular grounds for 
refusal of recognition and enforcement of potential awards at the later enforcement stage.

PITgZTEAW NAvJgT (Iv (IvgEdZ PvAOTETEIZgvV AZm (IvgEdZ AvHETvATEIZ 
EZVTETYTEIZV

The LCA opens up a potential market for foreign arbitration institutions, foreign arbitrators 
and foreign lawyers.

In accordance with Chapter 12 of the LCA, both branches and the representative o#ces of 
foreign arbitration institutions shall be permitted to operate in Vietnam. Although at present 
no branch or representative o#ce of a foreign arbitration institution has been established in 
Vietnam, this provision has paved the way for a stronger Vietnamese arbitration market in 
the future.

As mentioned above, there are currently 1[ foreign arbitrators registered in Vietnam. 
Pursuant to the statistic of the VIAC, the number of disputes has foreign elements accounted 
for ‘1 per cent of total disputes at VIAC.

24
 Foreign arbitrators and experts are welcome 

to register under the list of arbitrators of Vietnamese arbitration institutions to meet the 
high demand of parties in international commercial disputes. Additionally, parties are free 
to appoint any foreign arbitrator who is not registered to resolve their disputes regardless of 
whether or not Vietnamese law is applicable.

More crucially, unlike court proceedings, foreign lawyers do not need to be 9ualiqed or 
admitted to the national Bar as Vietnamese lawyers to act in arbitrations in Vietnam. With 
the increase in disputes applying foreign laws, involvement of foreign lawyers will become 
essential in arbitral proceedings in Vietnam.

A HvEdKT (YTYvg (Iv Amv EZ UEgTZAN
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In conclusion, we would like to highlight that Vietnamese law is in the process of review and 
amendment which we believe will lead to a brighter future of alternative dispute resolution 
mechanisms in Vietnam in general, as well as commercial mediation and arbitration in 
particular. This legislative activity comes hot on the heels of a major revision of the Civil 
Code, the CPC and the birth of the qrst legislation on commercial mediation.

To improve arbitration activities, the amendments being addressed are inter alia? providing 
clear deqnitions of domestic and foreign arbitral awards in light of international arbitration 
practice and the New York Convention, applying interim reliefs in support of foreign 
arbitration, guiding the application of foreign law in settlement of dispute and removing some 
grounds for annulment of arbitral awards to be consistent with the UNCITRAL Model Law. In 
addition, the new CPC is drafted to be precisely in line with New York Convention to promote 
the success rate of foreign arbitral awards being recognised and enforced in Vietnam, as 
well as enhancing the investment environment of Vietnam.

’iven the increasing interest in multi-tier dispute resolution processes, new legislation is 
being designed to recognise the mediated settlement agreement and encourage the use of 
med-arb and arb-med-arb.
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