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Cm UMYYAvJ

In this ,earjs articleL we e'plore developments over the past ,ear that have been reshaping 
the Australian energ, transition landscape. khe topics discussed include the enhanced focus 
on big batter, and offshore wind proDects as well as notable regulator, changesL such 
as the proposed 6limate Wisclosure Rill and the Wistributed xnerg, (esources legislation. 
•e also provide an update on new and ongoing energ, transition disputesL including 
recent greenwashing and misleading and deceptive conduct claimsL disputes relating to the 
commencement of new proDects and the growth in global climate change litigation. 

ICUOMUUCEm PECmTU[

G Wevelopment of renewable energ, proDects in Australia

G (eview of gas policies in the Australian marqet to address domestic suppl, shortages

G Ureater enforcement action from regulators to spread awareness and minimise the 
incidence of greenwashing and misleading and deceptive conduct claims in respect 
of ethical investments

G 6laims have been brought in an attempt to prevent the commencement stage of 
energ, proDectsL including renewables proDects

G khe increase in climate change litigation in Australia and globall, is resulting from 
various t,pes of claims being brought

vFHFvFmOFI Cm TLCU AvTCOVF[

G Nnited Mations 6limate 6hange 6onference 

G Australasian 6entre for 6orporate (esponsibilit, 

G Australian 6onsumer and 6ompetition 6ommission 

G Australian xnerg, Oarqet 6ommission 

G Australian xnerg, Oarqet Sperator 

G Australian :ecurit, and Investments 6ommission 

G Oandator, Uas 6ode of 6onduct

G Mational xnerg, SbDectives contained in the Mational xlectricit, BawL Mational xnerg, 
(etail Baw and Mational Uas Baw

G kreasur, Baws Amendment Rill 202E3 6limate-related ’nancial disclosure

G xlectricit, Industr, Amendment )Wistributed xnerg, (esourcesC Rill 2028

G •estern Australian Womestic Uas Polic,

CmTvEIMOTCEm[

khe ,ear 2028 concluded with the Nnited Mations 6limate 6hange 6onference )6SP2‘C 
in Wubai. 6SP2‘ was the biggest climate change conference held to date in terms of 
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attendance from across the globe. Sne of the qe, outcomes of 6SP2‘ was the call to 
countries to “transition awa,T from fossil fuels.1]3

6SP2‘ marqed the ’rst “global stocqtaqeT of the progress made to address climate change 
under the Paris Agreement. khe global stocqtaqe is a “critical opportunit, for nations to 
”course correct1 climate actionTL particularl, as “global emissions continue to rise b, %.57 a 
,earL when the, need to reduce b, º7 annuall, to 2080 to qeep the goal of %.5z6 aliveT.103 It 
was concluded that3

G “khere is an urgent need to set the world on appropriate pathwa,s to deliver deepL 
rapid and sustained reductions in global greenhouse gas emissionsL as reJected b, 
science. kransitions should be Dust and eyuitable and fast tracqedL including through 
decarboni$ing industr, using all available technologiesL decarboni$ing transportL and 
halting deforestation.T

G “Hust energ, transitionsL with a focus on the global tripling of renewable energ, 
capacit,  and doubling of  energ, e;cienc, b, 2080 with  adeyuate means of 
implementationL would also contribute signi’cantl, to achieving the Paris Agreement 
temperature goal.T

G “Hust transitions offer opportunities for Dob creationL enterprise and growth. Nrgent 
actions are needed to reduce methane and non-6S2 gas emissions and to phase out 
of unabated fossil fuels in particular coalL as well as ine;cient fossil fuel subsidiesL 
with developed countries taqing the lead.T

G “Preserving and restoring natural ecos,stems and carbon sinqsL in particular forests 
and oceansL pla, a critical role in limiting the temperature increase.T153

It is e'pected that an estimated total investment of N:FE.5 trillion is reyuired b, 2080 
to build the new energ, infrastructure needed to meet global energ, transition goalsL and 
the ultimate obDective of limiting climate change to a ma'imum increase of %.5z6 above 
pre-industrial levels under the Paris Agreement.1S3 At 6SP2‘L %%º countries agreed to triple 
global renewable energ, capacit, to more than %%L000U• and to double the annual rate of 
energ, e;cienc, reyuirements b, 2080.163 

A month or so before 6SP2‘L Australia issued its second Annual 6limate 6hange :tatement 
as reyuired b, the 6limate 6hange Act 2022 )6thC )the 6limate 6hange ActC.173 khe 6limate 
6hange Act legislated AustraliaTs emissions reduction target of E8 per cent below 2005 levels 
b, 2080 and net $ero b, 2050.

As part  of  AustraliaTs  ambition  to  become a  “renewable  energ,  superpowerTL  it  has 
committed to increase renewable electricit, b, ‘2 per cent b, 2080.183 khe government has 
prioritised transmission proDects under the AF20 billion “(ewiring the MationT programmeL 
this being essential to connecting renewable proDects in remote areas to the electricit, grid 
networq. YoweverL as Australia transitions its fossil-fuel dependent electricit, networq to a 
renewables-based networqL the Australian government has indicated gas remains part of its 
energ, mi' in this transition.1<3 

At the same timeL Australia is well placed to taqe advantage of the opportunities arising 
from the global energ, transition to renewable power and the reduction of greenhouse gas 
emissions. In addition to being a nation blessed with sunshineL Australia has vast natural 
resources. In particularL Australia has man, critical minerals that are vital for the energ, 
transitionL such as lithiumL nicqel cobalt and manganese. AustraliaTs renewable h,drogen 
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industr, is seeqing to assist with decarbonising steelL aluminiumL ammoniaL chemicals 
production and heav, industr,. AustraliaTs sqilled and innovative worqforce as well as the 
generation and storage technologies it has developed will be useful for other countries 
looqing to accelerate their energ, transition. Australia also has favourable geolog, for 
cross-border carbon capture and storage proDects.

Wuring the energ, transitionL man, challenges have arisenL and will continue to ariseL 
as government bodiesL commercial entities and individuals seeq to maqe the changes 
vital to reduce carbon emissions. In previous articles we have described the challenges 
with constructing and connecting solar and wind farms to the national electricit, gridL 
commercialising new and untested renewable energ, technologies )(xksC and managing 
operational risqs as renewable energ, proDects come online. khese challenges and risqs 
often result in disputes between the various parties involved in the renewable energ, proDectL 
some of which ma, be referred to litigation or arbitration. 

In this ,earTs article we provide an update on recent developments in the Australian 
energ, landscapeL including the focus on big batter, proDects and the growing interest and 
development of offshore wind proDects. •e also brieJ, describe some of the regulator, 
changes that have been enacted b, the government or government bodies to improve and 
support the energ, transition. 

•e then provide an update on the disputes related to the energ, transition that have been 
prevalent in Australia during the past ,earL including climate change litigation. khese disputes 
include3 

G greenwashing claims3 claims for greenwashing brought b, the Australian :ecurities 
and Investment 6ommission )A:I6C/ 

G misleading claims3 claims for misleading or deceptive conduct under the Australian 
6onsumer Baw )A6BC1,3 as a result of misleading statements made b, companies 
about their energ, transition or climate change actions or policies/ 

G new proDects3 actions seeqing to prevent the commencement of new fossil fuel 
proDects as well as renewable energ, proDects/ and 

G climate change litigation3  a growing number of claims being brought against 
companies in other Durisdictions which are liqel, to be replicated in Australia.

Wisputes relating to the constructionL connection and operation of renewable proDects 
continue to grow. As we have discussed man, of the issues that arise in these t,pes of 
proDects in detail in our 2028 articleL1]43 we have not repeated those issues here. 

vFOFmT IFBFVEPYFmTU Cm TLF AMUTvAVCAm FmFv:J VAmIUOAPF[

Battery Projects

khe ,ear 202E is emerging as the ,ear of the big batter,. As the roll-out of renewable solar 
and wind proDects continuesL the, are variable resources and need to be ’rmed through 
stored energ,. It is reported that b, VK24&2º the aggregate capacit, of e'istingL under 
construction or at the pre-construction stage big batteries will e'ceed %0U•.1]]3 khat amount 
of storage e'ceeds the aggregate storage capacit, of roughl, ‘.5U• predicted in the draft 
202E Integrated :,stem Plan for the Mational xlectricit, Oarqet )I:PC.1]03 •e are alread, 
seeing the marqet capitalise on this opportunit, with maDor batter, storage pla,ersL such 
as MeoenL developing multiple big batteries across Australia. As the production price of 
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big batteries drops and new technologies such as sodium-ion and vanadium Jow batteries 
emergeL we e'pect to see the storage industr, continue growing.

Offshore Wind Projects

Interest in AustraliaTs offshore wind industr, is also growing with the government announcing 
si' priorit, areas located across —ictoriaL Mew :outh •alesL kasmania and •estern Australia. 
khe case for wind proDects in Australia has not been an eas, oneL with ’erce communit, 
opposition in some areas and states liqe M:• facing average approval time frames of nearl, 
8L500 da,s for maDor wind proDects across the past ’ve ,ears.1]53 YoweverL this has not 
stopped industr, from investing in this form of renewable energ,L and there are currentl, 24 
offshore wind farms proposed for Australia.1]S3

Fast-track Planning Approvals For Renewable Energy Projects 

VurtherL  states  are  currentl,  considering  options  for  fast-tracqing  planning  and 
environmental approvals processes for energ, transition proDectsL including maDor wind 
proDects. khis includes —ictoria announcing in Oarch 202EL that new and e'isting renewable 
energ, proDects will be designated as “signi’cant economic developmentT and therefore 
eligible for fast-tracqed planning approvals.1]63 :imilar moves are being planned in •estern 
AustraliaL with the government considering designating renewables as “proDects of :tate 
signi’canceTL which must be assessed b, the xnvironmental Protection Authorit, within a 
strict statutor, time frame.1]73

Domestic Gas And LNG

Wuring 2028L worq was completed to bring new ’elds onlineL the gas from which is earmarqed 
for e'port as liyue’ed natural gas )BMUC. Mo new liyuefaction facilities are planned3 the gas 
will be used to e'pand or bacq’ll the e'isting facilities. Vor e'ampleL in the Morthern kerritor,L 
the :antos-operated Rarossa proDect will bacq’ll the Warwin BMU facilit, )which currentl, 
processes Ra,u-Nndan gasC. In •estern AustraliaL the •oodside-operated :carborough 
proDect will be processed b, a new second BMU train at the Pluto BMU facilit,. Also in •estern 
AustraliaL the Oitsui-operated •aitsia 2 proDect will be used to bacq’ll an BMU train at the 
[arratha gas plant )which currentl, processes Morth-•est :helf gasC. If histor, repeats )see-
the long-running Uorgon and Ichth,s BMU proDect disputesCL the e'pansion of the Pluto BMU 
facilit, will liqel, lead to some form of construction dispute. khere is also the liqelihood of 
disputes between the participants of the various BMU proDectsL particularl, where there is 
a misalignment of interests between the owners of the liyuefaction facilities and the ’elds 
producing the gas to bacq’ll those plants.

khe development of ’elds for domestic gas sales has been less enthusiasticL which 
potentiall, compounds declining domestic suppl,. YoweverL there are e'amplesL such as 
Reach xnerg, connecting new Ueographe E ] 5 production wells and progressing the 
xnterprise proDectL both in the Stwa, basin and processed via its Stwa, gas plant. khe lacq of 
enthusiasm for domestic proDects has led to government action of both sides of the countr,L 
discussed below. VurthermoreL claims in respect of the role gas is to pla, in AustraliaTs energ, 
transition is also being tested in alleged greenwashing proceedings discussed further in this 
article. Snce determinedL the litigation proceedings ma, have broader implications for the 
marqet than Dust the e'press statements made in respect of gas which are the subDect of the 
proceedings.
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•ith respect to domestic gas prices and pricing disputesL Australia should soon see its ’rst 
BMU import terminalsL including —enice xnerg,Ts Suter Yarbour proDect in Port Adelaide and 
:yuadron xnerg,Ts Port [embla terminal in Mew :outh •ales. —ia BMU imports through these 
terminalsL domestic gas users ma, be able to secure domestic gas at prevailing BMU e'port 
prices. Womestic suppliers therefore need to compete with BMU importers on price if the, 
wish to retain or secure customers. •hether this has an inJationar, or deJationar, impact 
on price remains to be seen.

:ome of the new proDectsL Rarossa and :carborough in particularL are also the subDect of 
disputes on social and environmental grounds. khese disputes are discussed further below.

Regulatory Changes 

(egulator, and legislative changes are essential to underpin and accelerate the energ, 
transition. Pro-climate regulator, changes not onl, maqe the Australian landscape more 
attractive for energ, transition proDectsL but also set e'pectations for those wanting to 
participate in the transition. (ecent regulator, changes include the updating of the Mational 
xnerg, SbDectives to refer to the reyuired reduction of greenhouse gas emissionsL the 
release of e'posure draft legislation reyuiring large entities to disclose their climate risqs 
and opportunitiesL and the passing of distributed energ, legislation in •estern Australia. 

mATCEmAV FmFv:J E DFOTCBFU[

(ecentl,L the Australian xnerg, Oarqet 6ommission )AxO6C updated the Mational xnerg, 
SbDectives in the Mational xlectricit, BawL the Mational xnerg, (etail Baw and the Mational 
Uas Baw to include the need to reduce AustraliaTs greenhouse gas emissions. 

khe current obDective is3

to promote e;cient investment inL and e;cient operation and use ofL electricit, 
services for the long term interests of consumers of electricit, with respect 
to9

%. priceL yualit,L safet,L reliabilit, and securit, of suppl, of electricit,/ and

2. the reliabilit,L safet, and securit, of the national electricit, s,stem/ and

8. the achievement of targets set b, a participating Durisdiction9

%. for reducing AustraliaTs greenhouse gas emissions/ or

2. that are liqel, to contribute to reducing AustraliaTs greenhouse 
gas emissions.

Z%º–

khe updated obDectives highlight that the achievement of targets for reducing greenhouse 
gas emissions as a qe, obDective for participating Durisdictions. 

IvAHT 040S CmTF:vATFI UJUTFYU PVAm

Sn %5 Wecember 2028L the Australian xnerg, Oarqet Sperator )AxOSC released the draft 
Integrated :,stems Plan )I:PC for 202EL which outlined a roadmap for the energ, transition.-
1]<3 
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In the I:PL AxOS seeqs to deliver a clear message that urgent action is needed to achieve 
AustraliaTs planned net $ero target b, 2050.1],3 As stated in the overview of the draft I:P3 

”AustraliaTs coal-’red generators are closing. khe lowest-cost pathwa, for 
secure  and reliable  electricit,  is  from renewable  energ,L  connected b, 
transmissionL supported b, batteries and pumped h,droL and bacqed up b, 
Je'ible gas-powered generation.

Nrgent investment is needed so that Australian homes and businesses can 
continue to enDo, a reliable suppl, of electricit,.1

Z20–

khe I:P provides a clear plan for essential infrastructure to meet future energ, needsL 
including the need for appro'imatel, %0L000qm of transmission b, 2050L a seven-fold 
increase in grid-scale wind and solar farmsL signi’cant increase in storage capacit, and an 
increase in gas-powered generation.10]3

khe government released a similar plan for the •estern Australian electricit, grid in the form 
of the :outh •est Interconnected :,stem Wemand Assessment ):•I:WAC. khe :•I:WA 
predicts that •estern AustraliaTs main grid ma, need around EL000qm of new transmission 
and around 50U• of new renewable electricit, and storage infrastructure to support 
increased demand in the ne't two decades.1003 

khe I:P and :•I:WA create signi’cant opportunities for contractors and developers. 
khe need for essential infrastructure creates opportunities for Australian contractors and 
developers as well as opportunities for overseas contractors and developers in the Australian 
marqet. 

Climate Disclosure Bill

In  Hanuar,  2028L  the  kreasur,  released  an  e'posure  draft  of  the  kreasur,  Baws 
Amendment Rill 202E3 6limate-related ’nancial disclosure )the 6limate Wisclosure RillC. khe 
6limate Wisclosure Rill seeqs to introduce mandator, climate-related ’nancial disclosure 
reyuirements for large businesses and ’nancial institutions under the e'isting ’nancial 
reporting regime in 6hapter 2O of the 6orporations Act 200% )6thC )the 6orporations 
ActC. Applicable entities meeting certain threshold reyuirements will be reyuired to disclose 
climate-related risqs and opportunities in a new “sustainabilit, reportTL which will be prepared 
in addition to e'isting annual ’nancial reporting reyuirements. Importantl,L the disclosure 
reyuirements are broad and e'tend to the inclusion of :cope 8 emissions under the Paris 
AgreementL which captures indirect emissions generated in the wider econom, )other than 
:cope 2 emissions from the indirect consumption of fossil fuel generated electricit,C.1053

YoweverL companies still face a number of uncertainties in discharging their reporting 
obligations particularl, in respect of :cope 8 UYU emissions data and scenario anal,sisL 
which is compounded b, the risq of litigious action being brought against the compan, in 
respect of the veracit, of its disclosures. In recognition of thisL the kreasur, has proposed a 
three-,ear periodL from the start dateL in which onl, regulators such as A:I6 will be able to 
commence action relating to :cope 8 disclosures. khis litigation free$e has been criticised 
b, the Mew :outh •ales )M:•C Rar Association and the xnvironmental Wefenders S;ce 
who cite concerns regarding access to Dustice and meeting AustraliaTs emission reduction 
reyuirements.10S3 khis effective moratorium ma, prevent greenwashing claims being brought 
in the Australian courts during this period. In an, eventL reporting companies will onl, be 
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protected from civil claims commenced b, private litigantsL and will not be protected against 
an, criminal action. 

Distributed Energy Resources Legislation 

In late Vebruar, 202EL the xlectricit, Industr, Amendment )Wistributed xnerg, (esourcesC 
Rill 2028)the Wx( RillC passed in Parliament.1063 Oarqing the most signi’cant reform to 
energ, laws in •estern Australia in 20 ,earsL the Wx( Rill will facilitate the uptaqe of new 
power s,stem technologiesL and streamline the raft of subordinate legislation into one 
consolidatedL ’t-for-purpose set of rules to govern the power s,stem. khe Wx( Rill will also 
introduce the :tate xlectricit, SbDectiveL bringing in an environmental consideration to allow 
greenhouse gases to be factored into decision-maqing alongside priceL securit,L reliabilit, 
and yualit, of suppl, and safet,. 6onsultation will continue as the •A state government 
amends regulations and rules facilitated b, the Wx( Rill.

Domestic Gas And LNG

•ith respect to domestic gas and BMUL there were a number of polic, and regulator, changes 
during 2028.

In Hune 2028L owing to rising domestic gas prices and a predicted shortfall in reyuired 
domestic suppl, in coming ,earsL a •estern Australian parliamentar, committee was tasqed 
with inyuiring into the much-vaunted •A Womestic Uas Polic,. Among other thingsL the 
polic, reyuires BMU producers to reserve gas eyuivalent to %5 per cent of BMU production 
from each proDect for domestic consumption. khe concern was that a number of BMU 
producers were not hitting that domestic suppl, target. khe committee produced an interim 
report in earl, 202EL noting that it was considering a range of marqet interventions to force 
an increase in domestic suppl,. khose interventions ranged from clarif,ing the thoughts and 
intents of the polic, in legislation to a formal “use it or lose itT regime for undeveloped ’elds. 
khe ’nal report is due in the ’rst half of 202E.

khe xast 6oast of Australia has similarl, e'perienced high prices and predicted shortfalls 
in domestic suppl,. ko combat thisL in Hul, 2028L the federal government introduced the 
Oandator, Uas 6ode of 6onduct )the 6odeC. khe 6ode contains a price capL initiall, 
set at AF%2&UHL designed to anchor negotiations for new gas supplies. It also contains 
transparenc, obligations to increase visibilit, of the amount of uncontracted gas available 
for sale and obligations to deal in good faith. YoweverL the 6ode also contains a number 
of e'emptions )including for large gas retailersCL which large commercial and industrial 
bu,ers have complained reduces its effectiveness. Nnfortunatel,L the 6ode has had the 
effect of stalling new sources of domestic gas suppl, while the impacts of the government 
intervention are assessed. khis results in a heavier reliance on gas earmarqed for e'port as 
BMU to ’ll suppl, shortfalls in the xast 6oast marqetL particularl, as production from ’elds 
that onl, produce gas for domestic consumption continue to decline.

Vinall,L in late 2028L the federal government sought feedbacq on a Vuture Uas :trateg,. khe 
strateg,Ts qe, obDectives are to3

G support decarbonisation of the Australian econom,/

G promote AustraliaTs energ, securit, and affordabilit,/

G enhance AustraliaTs reputation as an attractive trade and investment destination/ and

G help AustraliaTs trade partners on their own paths to net $ero.
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khe feedbacq process is under wa, and the government e'pects to release the strateg, in 
mid-202E.

vFOFmT ICUPMTFU vFVATCm: TE TLF FmFv:J TvAmUCTCEm[

In this section we summarise some of the recent disputes relating to the energ, transition 
that have arisen in Australia during the past ,ear. •e also highlight a few recent cases 
brought against multinational companies overseas which ma, be replicated in Australia. 

Greenwashing Enforcement Actions By ASIC 

(ecent ,ears have seen a growing number of claims being brought b, government 
agencies and private entities and individuals against companies in relation to the statements 
and disclosures made about their operationsL including statements “greenwashingT their 
operations. 

In Oa, 2028L A:I6 published a reportL “A:I6Ts recent greenwashing interventionsT )(eport 
º48CL which outlines A:I6Ts regulator, interventions in relation to greenwashing concerns 
between % Hul, 2022 and 8% Oarch 2028.1073 Wuring this timeL A:I6 issued %% infringement 
notices and achieved 28 corrective disclosure outcomes.1083 

khe report identi’es four main themes for greenwashing concerns in product disclosure 
statementsL advertisementsL websites and other marqet disclosures for managed fundsL 
which are3

”net $ero statements and targets/ 

use of terms such as “carbon neutralTL “cleanT/ or “greenT/

fund labels/ and 

scope and application of investment e'clusions and screens.1

Wuring 2028L A:I6 commenced a number of enforcement actions in respect of allegations 
of greenwashingL this being one of its enforcement priorities for 2028 and it continues to be 
a 202E priorit, for A:I6.10<3 khe enforcement actions were primaril, in the conte't of certain 
managed funds promoting “sustainable ’nanceT productsL which involve incorporating 
environmentalL social and governance )x:UC factors into ’nancial decision-maqing. 

In 2028Ts articleL we brieJ, described the ’rst greenwashing proceeding commenced b, A:I6 
in the Vederal 6ourt of Australia )V6AC against Oercer :uperannuation )AustraliaC Bimited 
)OercerC. khe hearing concluded on º Wecember 2028 and the Dudgment has been reserved. 
YoweverL the court is considering a settlement proposal for Oercer to pa, a penalt, of AF%%.8 
million in the proceedings.10,3 

A:I6  commenced  two  further  greenwashing  proceedings3  one  against  —anguard 
Investments Australia )—anguardC and one against BU:: Pt, Btd )Active :uperC.

In Hul, 2028L A:I6 commenced civil penalt, proceedings in the V6A against —anguard for 
misleading statements about a particular —anguard fund.1543 —anguard had made statements 
that it had applied x:U e'clusionar, screens to the fund as well as the inde' on which the 
relevant fund was based. khe effect of the e'clusionar, screen was to ensure the inde' and 
the fund e'cluded issuers with signi’cant business activities in a range of areasL including 
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fossil fuels. YoweverL A:I6Ts investigations suggested that both the fund and the inde' 
e'posed investors to investments which had ties to fossil fuels and activities linqed to oil and 
gas e'ploration. Wuring the hearing in Oarch 202EL —anguard admitted that it had engaged in 
conduct that was liqel, to mislead the public and that it had made representations that were 
false or misleading. khe court found that —anguard contravened the Australian :ecurities and 
Investment 6ommission Act 200% )6thC b, maqing misleading statements about certain x:U 
e'clusionar, screens applied to investments in a —anguard fund. khe statements were made 
in product disclosure statementsL media releasesL statements on the websiteL an interview 
and a presentation published online. khe court is considering the civil penalt, to impose.15]3

In August 2028L A:I6 commenced a civil penalt, proceeding in the V6A against Active 
:uper for alleged misleading x:U statements on its websiteL  disclosure documents 
and social mediaL that it was an ethical and responsible superannuation fund.1503 khe 
representations made b, Active :uper related to restricted or eliminated investments. khese 
included investments relating to tobacco manufacturingL nuclear weaponsL oil tar sands 
and gamblingL as well as investments relating to (ussian entities following the invasion of 
Nqraine. A:I6Ts investigations indicated that between % Vebruar, 202% and 80 Hune 2028L 
Active :uper had either directl, or indirectl,L through 2‘ holdingsL e'posed their members 
to the investments it claimed to restrict or eliminate. A:I6 also alleges that Active :uper 
continued to maintain holdings in (ussian securities as at 80 Hune 2028. 

Oost recentl,L A:I6 also issued an infringement notice in the amount of AF%8L820 to 
Oelbourne :ecurities 6orporation Bimited )Oelbourne :ecuritiesC in its capacit, as the 
trustee and responsible entit, for the Rloom 6limate Impact Vund )Rloom VundC.1553 
Oelbourne :ecurities had made statements in the product disclosure statement for Rloom 
Vund to the effect that it would avoid an, investments of the fundTs assets in a range of 
e'cluded activities. khis included fossil fuels. YoweverL Rloom Vund had revenue thresholdsL 
which were not disclosed to consumersL which allowed it to derive 88 per cent of its revenue 
from e'cluded activitiesL such as fossil fuels. A:I6 alleged that Rloom Vund made a direct 
investment in Ueneral xlectric 6oL an entit, that derived %4 per cent of its revenue from fossil 
fuels in the 2022 ’nancial ,ear. 

•hilst A:I6 has been proactive in bringing these enforcement actionsL other government 
agenciesL such as the Australian 6ompetition and 6onsumer 6ommission )A666CL have 
also been investigating greenwashing and environmental claims. In Oarch 2028L the A666 
issued a report entited “Ureenwashing b, businesses in Australia3 Vindings of the A666Ts 
internet sweep of environmental claimsT.15S3 khe A666 carried out a sweep of websites of 
2Eº companies and&or brands across eight industr, sectors in Sctober 2022 to identif, 
sustainabilit, and environmental claims and whether these ma, mislead consumers. khe 
qe, issues found b, the A666 included that3 man, claims were ver, vague and unyuali’ed/ 
there was unsubstantiated information for some claims/ man, claims were absolute such 
as %00 per cent plastic free or %00 per cent rec,clable/ some businesses used comparisons 
with other businesses that ma, not be useful )egL the product produces less waste or has 
less environmental impactC/ some claims were e'aggerated or omitted information/ some 
claims were aspirational )such as to reduce pacqagingC/ some businesses used third-part, 
certi’cations that are di;cult to verif,/ and some businesses used trust marqs that were not 
linqed with third-part, certi’cations.1563

In Oarch 202EL the A666 announced as part of its compliance and enforcement priorities 
for 202E&25 that it would continue to prioritise issues relating to environmental claims 
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and sustainabilit,.1573 In Wecember 2028L the A666 issued guidance to assist businesses 
in maqing clear and accurate environmental claims.1583 It is anticipated that the A666 will 
continue its greenwashing investigations in the energ, and consumer products sectors with 
a view to commencing enforcement action if reyuired. 

Misleading Claims Under The Australian Consumer Law 

Ureenwashing  claims  have  also  been  brought  b,  private  entities  and  persons  and 
non-governmental organisations )MUSsC against companies for conduct and statements 
made about their climate change or net $ero activities and policies. khese claims are mostl, 
brought as misleading or deceptive conduct claims in breach of section %‘ of the A6B. 

In last ,earTs articleL we described the proceedings commenced b, the Australasian 6entre 
for 6orporate (esponsibilit, )A66(CL a shareholder advocac, and research organisationL 
against :antos Bimited ):antosCL AustraliaTs second largest publicl, listed oil and gas 
compan,. khese proceedings relate to misleading and deceptive conduct claims under the 
A6B in respect of statements made b, :antos in its 2020 Annual (eport that natural gas 
provides “clean energ,T and that :antos has a “clear and credibleT plan to achieve net $ero 
scope % and 2 emissions b, 20E0. khese proceedings remain ongoing.15<3

In August 2028L an MUSL Australian Parents for 6limate Action )APE6AC commenced 
proceedings in the V6A against xnerg,Australia for misleading or deceptive conduct in 
breach of section %‘ of the A6B.15,3 APE6A claim that xnerg,Australia has made misleading 
statements about its “carbon neutralT energ, productsL including its Uo Meutral xlectricit, and 
Uo Meutral Uas products. xnerg,Australia claims that while Uo Meutral customers purchase 
energ, that is mainl, sourced from fossil fuelsL it promises to purchase carbon credits to 
“offsetT the emissions from these fossil fuels. APE6A argue that the carbon offsets do not 
“cancel outT or “neutraliseT the emissions generated and the Uo Meutral products do not have 
a positive impact on the environment. khe proceedings are ongoing. 

Disputes Relating To The Commencement Of New Projects 

In recent ,earsL cases have been brought which result in new fossil fuel proDects or the 
e'pansion of fossil fuel proDects not receiving the necessar, planning or environmental 
approval to proceed. :ome of those cases have been successfulL such as lunLcesoeb 
vesnLbces midioeM w fiRisoeb gnb PuaRRiRk )the vncyH Eiuu caseC where the M:• Band 
and xnvironment 6ourt )Bx6C refused a development application for a coal mine including 
because of the adverse impact of the coal mine on the climate and the need to protect the 
environment from climate change.1S43

Sther cases have ultimatel, been unsuccessfulL such as fiRisoeb gnb ohe SRwibnRdeRo w 
Nhabda. In that caseL the Vull Vederal 6ourt found on appeal that the 6ommonwealth Oinister 
did not owe a dut, of care to Australian children when e'ercising her discretion to approve 
or disapprove proDectsL such as a speci’c coal mine proDect under the 6ommonwealth 
xnvironment Protection and Riodiversit, 6onservations Act %>>> )6thC )the xPR6 ActC.-
1S]3 khis challenge was speci’c to the legislative frameworq under which 6ommonwealth 
environmental approvals are granted. Approval was given for the proDect. 

•hile reforms to the xPR6 Act are still in the process of developmentL as at the date of this 
article the current reform priorities do not appear to e'pressl, address yuestions of climate 
risq underl,ing the Nhabda proceedings.
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Wuring the past ,earL cases have been brought to prevent fossil fuel proDectsL including gas 
proDectsL on the basis of the need to protect the environment against climate change or 
to protect cultural heritage. 6ases have also been brought to prevent the construction of 
renewable energ, proDects in areas where the proDect is alleged to adversel, impact the 
environment or the natural beaut, of the landscape or nearb, regional towns. 

Vor e'ampleL a number of cases have been brought b, kraditional Swners in relation to 
various gas proDects in AustraliaL including the Rarossa and :carborough gas proDects in the 
north of Australia and the Marrabri gas proDect in M:•. 

In fLRyaba w NaRons BA (abnssa PoH moM 3Bn ),p the Virst Mations people from the kiwi Islands 
applied for a permanent inDunction to prevent :antos MA Rarossa Pt, Btd )Mo 8C ):antos 
MAC from constructing a 242qm gas pipeline as part of :antos MATs Rarossa ProDect.1S03 khe 
gas pipeline would pass through the kiwi Islands. khe applicants submitted that the, have a 
cultural and spiritual connection to the sea that forms part of the clan countr, and that there 
was a signi’cant risq that the construction of the pipeline and its e'istence on the seabed 
would impact their cultural heritage. 

khe court was reyuired to consider Wreamtime stories that were said to form part of the 
applicantsT cultural heritageL including a stor, about a rainbow serpent)sC qnown as AmpiDi 
and the 6rocodile Oan qnown as Hiraqupai. khe court found that although these cultural 
features formed a part of the applicantsT individual beliefsL the evidence was “insu;cient to 
prove that the accounts given b, the applicantsT witnesses are broadl, representative of a 
belief held b, the HiqilaruwuL Ounupi and Oalawu peopleT.1S53

khe court dismissed the applicantsT claim and lifted a temporar, inDunction that had been 
issued to prevent :antos MA from beginning construction worq in the area on the pipeline.

In August 2028L (aelene 6ooperL a Oardudhunera kraditional 6ustodianL commenced 
proceedings in the V6A against the Mational Sffshore Petroleum :afet, and xnvironmental 
Oanagement Authorit, )MSPx:OAC.1SS3 Os 6ooper sought Dudicial review of MSPx:OATs 
decision to approve seismic blasting in the :carborough offshore gas proDect in •estern 
Australia. khe court set aside the seismic blasting plan on the basis that MSPx:OA was not 
lawfull, satis’ed that the seismic blasting plan had met the criteria reyuired in the regulations 
as the kraditional Swners had not been properl, consulted. 

khe courtTs approach was similar to the decision in TiOayauiOOa w BIPSNfAL where the court 
had found that MSPx:OA was not lawfull, satis’ed that the drilling plan met the necessar, 
criteria in the regulations because consultation of the kraditional Swners in relation to an 
environmental plan b, :antos for the Rarossa gas plant was insu;cient.1S63 

In Oarch 202EL the Vull Vederal 6ourt upheld an appeal b, the Uomeroi people of M:• of 
a decision of the Mational Mative kitle kribunal )MMkkC in relation to :antosT Marrabri gas 
proDect.1S73 khe Uomeroi people had argued that the proDect would contribute to climate 
change and have material conseyuences for their cultureL land and waters. khe 6ourt held 
that the MMkk should have considered the public interest in the mitigation of climate change 
and its impact on native title when maqing its decision. 

6ases have also been brought in relation to renewable energ, proDects. In WT Pn2eb 3ALsobauia, 
PoH moM w fiM-CesoebR vekinRau .nLRciuL the Bx6 upheld on appeal a refusal of a development 
application for the construction of a %0O• solar farm and associated infrastructure in a 
town called RurrundullaL which is near the regional cit, of Oudgee in M:•.1S83 khe respondent 
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council argued that the construction site was identi’ed in the local area environmental 
plan as being “visuall, sensitive landT and the proposed visual impacts of the development 
at the “main entrance corridorT to Oudgee would be contrar, to the applicable planning 
provisions. khe developer argued that the amended development proposal satis’ed the 
relevant environmental and planning reyuirements and had the broader public bene’t 
of “suppl,ing electricit, in an environmentall, sustainable manner on the landT. khe Bx6 
acqnowledged the broader public bene’ts of the proposal but ultimatel, agreed with the 
6ouncil that )at Z%24–C3

”khe development does not provide adeyuate separation and visual relief to 
residential dwellings on adDoining lots from adDoining drivewa,s and dwellings 
and to the main entrance corridor to Oudgee. khe designL setbacqs and siting 
of the development does not s,mpatheticall, respond to the landform of the 
site and surrounding rural and landscape character. khe mitigation measures 
proposed in the WA being largeL grassed earthworq mounds of uniform height 
and alignmentL as well as signi’cant bulq and scale will themselves have a 
signi’cant adverse impact on the scenic yualit, and landscape character of 
the regional cit,.1

khe decision contrasts to an earlier decision in 2022 that one of the authors of this article 
ran for the applicant in BNC .nddLRioH veRe2atues 3lLRReMah, PoH moM w lLRReMah Nhibe 
.nLRciuF1S<3 khis was the ’rst proceeding before the Bx6 on the yuestion of whether a 
solar farm development should proceed on the merits. In the lLRReMah proceedingsL the 
appeal against an earlier refusal of the development application was upheld b, the Bx6 
and development consent was granted. •hile the public interest of small-scale renewable 
development in regional areas of M:• was raised in the proceedingsL the decision to grant 
development consent was ultimatel, made on other speci’c planning grounds.

A qe, theme in disputes regarding renewables proDects is the importance of earl, site 
suitabilit, anal,sis and due diligence on whether the proposed proDect on the particular 
development site meets the applicable environmental and planning controls. R, wa, of 
further e'ampleL a —ictorian proposal to e'pand the Port of Yastings to provide for 
an offshore wind farm hub was refused in earl, 202E because of the impacts to the 
environmentL including to the •estern Port (amsar •etland protected under the xPR6 Act. 
Oedia coverage at the time noted the fossil fuel proDects that are approved under the xPR6 
Act in contrast to the renewables proDects refused under the xPR6 Act.1S,3

Climate Change Litigation

In 2028L the Nnited Mations xnvironmental ProgrammeTs )NMxPC Ulobal 6limate Bitigation 
(eport listed Australia as the second most litigious Durisdiction in the world for hearing 
climate change disputes.1643 Vrom %>>0L %2º climate change-related cases have been ’ledL 
second onl, to the Nnited :tates with %L522. khe growth in total number of cases from 
‘‘E in 20%º to 2L%‘0 in 2028 has undoubtedl, been inJuenced b, the adoption of the Paris 
Agreement in Wecember 20%5L which aims to limit the global temperature increase to %.5z6 
above pre-industrial levels and “holding the increase in global average temperature to well 
below 2z6 above pre-industrial levelsT.16]3

According to the NMxPL claims are arising which seeq to yuestion consistenc, with 
the Paris Agreement or government net-$ero commitmentsL or environmental impact 
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assessment reyuirementsL among other claims.1603 xvidentl,L climate change litigation is a 
tool being increasingl, utilised b, impacted activistsL shareholders and investors to prompt 
governments and companies within the private sector to respond to the climate crisis. 

6limate change litigation is not constrained to an individual Durisdiction as the response to 
the climate crisis is a global issue. IndeedL the creative endeavours pursued b, litigants to 
address potential climate inaction in one Durisdiction ma, result in a similar pursuit in other 
countries. Vor this reasonL it is important to qeep abreast of recent cases brought against 
companies in other international Durisdictions and consider the implications in domestic 
DurisdictionsL including in traditionall, non-litigious Durisdictions.

Motabl,L on º Vebruar, 202EL the :upreme 6ourt of Mew |ealand handed down its Dudgment 
in Ndioh w *nRoebba .n-IOebaoiwe lbnLO midioeM allowing Or :mithL a Oaori elder and climate 
change spoqesperson to proceed with climate change claims.1653 Or :mith had brought a 
claim in tort against seven Mew |ealand companiesL VonterraL Uenesis xnerg,L | xnerg,L 
M| :teelL Rk OiningL 6hannel Infrastructure and Wair, YoldingsL said to be involved in 
greenhouse gas-emitting industries. Or :mith alleged that these companies had contributed 
materiall, to the climate crisis and damagedL and will continue to damageL places of 
signi’cance. khe respondent companies sought to have the claims strucq out on the basis 
that Or :mith did not have a reasonabl, arguable cause of action and that the claim was 
bound to fail. khe claims had been strucq out b, lower courts.

Interestingl,L the causes of action in tort included public nuisance and negligenceL and a 
new tort involving a “dut,L cognisable at lawL to cease materiall, contributing to3 damage to 
the climate s,stem/ dangerous anthropogenic interference with the climate s,stem/ and the 
adverse effects of climate changeT.16S3 

In its DudgmentL the :upreme 6ourt acqnowledged that it was common ground that “climate 
change threatens human well-being and planetar, healthT.1663 khe 6ourt found that “the 
evidence is ”uneyuivocal1 that humans have warmed the atmosphereL ocean and land 
through the emission of UYUsT and that man, of these changes are “irreversible for centuries 
to millenniaT.1673 khe :upreme 6ourt held that the statutor, regime in Mew |ealand has not 
displaced the law of torts in response to climate change and that the common law was able 
to operate and develop in the same space.1683 

khe court then considered whether the public nuisance claim was bound to fail and found 
that it was not. khe court stated that the, “were not convincedL at this stage of the 
proceedingsL addressing onl, striqe outL that the common law is incapable of addressing 
tortious aspects of climate changeT.16<3 khe court stated316,3

”Yow the law of torts should respond to cumulative causation in a public 
nuisance case involving newer technologies and newer harms )UYUsL rather 
than sewage and other water pollutionC is a matter that should not be 
answered pre-emptivel,L without evidence and polic, anal,sis e'ceeding that 
available on a striqe out application.1

khe court acqnowledged that it will be necessar, for the court to consider during the trial 
“whether the respondentsT actions amount to a substantial and unreasonable interference 
with public rightsT.1743 khe court also acqnowledged that Or :mith ma, face obstacles with 
various aspects of his claimL including the remedies sought. As the primar, cause of action 
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was not strucq outL it was not necessar, for the court to consider the remaining causes of 
action. khe proceedings commenced b, Or :mith have not been strucq out and will now 
proceed to address the merits of the claims brought.

khe successfulness of applicants who bring claims relating to climate change are relativel, 
diverseL and outcomes will have a strong inJuence across multiple Durisdictions. khe urgenc, 
of the climate crisis has driven applicants to utilise the courts as a means of pressing action 
on climate change. Mewl, implemented regulations will also contribute to the unpredictabilit, 
of the t,pe of claims brought. khe absence or gaps in regulationL particularl, in the conte't of 
greenwashingL mean that certain issues will be tested in the courts unless further legislation 
is introduced. 

Conclusion 

•ith the increasing pressure on Australia to meet its 2080 emission reduction targets under 
the Paris Agreement and AustraliaTs commitment to triple its renewable energ, capacit, 
b, that timeL the energ, transition will and must substantiall, accelerate its pace. AxOS 
:ervices have reported the need for an “unprecedented level of investmentT to improve the 
sustainabilit, and securit, of AustraliaTs electricit, suppl,.17]3 khis also reinforces the need for 
addressing the barriers to renewable and other energ, transition proDectsL including potential 
fast tracqing of approvals for proDects that adeyuatel, address an, environmental impacts 
of the proposal and importantl,L kraditional SwnersT views on the proposal. 

•ith the development of new proDects it is inevitable that there will be variet, of disputes 
relating to planning and approvalsL commercialL constructionL connection and operation 
issues. khere are mitigants available to seeq to minimise the risq of dispute including during 
the earl, proDect planning and development stage.

At the same timeL we are seeing increasing pressure on companies to developL implement 
and compl, with strategies for their operations to address climate change. khis is not 
onl, for companies operating in the energ, sectorL such as companies involved with oilL 
gas and renewable proDectsL or banqsL superannuation funds and other companies that 
’nance and invest in energ, and other t,pes of proDects. It e'tends to all companies whose 
operations impact the environment. As commercial entities are being held accountable b, 
the regulatorsL shareholders and investorsL more greenwashing claims are liqel, to arise. •e 
ma, also see claims based on directorsT dutiesL a dut, of care or other innovative claims 
relating to climate change being brought. V
The  aLohnbs  kbaoegLuuH  acyRn2ueMke  ohe  assisoaRce  ng  BiwwH  YeRyaobadaR  3seRinb 

assnciaoe,p mea EiuoeRyadO 3assnciaoe,p mLHaR JL 3assnciaoe,p Baoauie zabdLsD 3kbaMLaoe, 
aRM UeaRRa fnLssa 3Oabauekau, iR ObeOabiRk ohis aboicueF
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