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NO UMYYAwC

In this articleL we surve, the manner in which Asia-Paci’c investors have been increasingl, 
turning to investment treat, arbitration to seeq remedies for their foreign investment losses. 
De identif, the nationalit, of Asia-Paci’c investors that have pursued claimsL the industries 
concernedL the states targetedL the treaties utilisedL the impugned state actions and the 
outcomes of claims. As we illustrateL a diverse range of Asia-Paci’c investors have now 
pursued investment treat, claims against states worldwide across a variet, of industries. 
•espite the increased use of investment treat, arbitration b, Asia-Paci’c investorsL the, have 
brought a disproportionatel, low number of investment claimsL with almost half of cases 
targeted against Asia-Paci’c states.

7NUBMUUNEO PENOTU

8 At least 9E investment treat, arbitrations have been pursued b, Asia-Paci’c investors 
against E7 states worldwide

8 S0 investment treaties have been utilised b, Asia-Paci’c investors across these 9E 
investment treat, arbitrations

8 khe highest number of investment treat, arbitrations have been pursued b, investors 
from 6hinaL IndiaL Kouth NoreaL Kingapore and Australia. jo investment treat, 
arbitrations have been pursued b, investors from several of the regionTs maVor 
developing economiesL including IndonesiaL the PhilippinesL khailand and Fietnam

8 6laims relating to investments in the constructionL energ,L mining and ’nancial 
services sectors have been most freyuentl, pursued b, Asia-Paci’c investors

wFHFwFOBF7 NO TLNU AwTNBVF

8 GCH lndgiRps Hnb(nbaoinR fmnbyebd) GCH Hnb(nbaoinRK w SiRpgny nm I(aiR

8 uonchM Hnb(nbaoinR w SiRpgny nm I(aiR

8 &iosMi , HnL Nog w SiRpgny nm I(aiR

8 ’issaR &nonb HnL Nog w ve(Mtdic nm uRgia

8 &acbn TbagiRp HnL Nog w Pen(deDs ve(Mtdic nm HhiRa

8 &TE qBMio) IgR Whg aRg &TE Hhide IA w Hhide

8 SeRnR lndgiRps Nog aRg uH Pn2eb Nog w ve(Mtdic nm PebM

8 PiRp AR Nime uRsMbaRce Hny(aR) nm HhiRaL Niyioeg aRg PiRp AR uRsMbaRce fCbnM(K 
Hny(aR) nm HhiRaL Niyioeg w SiRpgny nm WedpiMy

8 khioe uRgMsobies AMsobadia Niyioeg w The ve(Mtdic nm uRgia

8 Teoh)aR Hn((eb Hny(aR) Po) Niyioeg w usdayic ve(Mtdic nm PajisoaR 

8 WeiUiRp YbtaR HnRsobMcoinR CbnM( Hn Nog w ve(Mtdic nm OeyeR 
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Ooreign direct investment )O•IC has been instrumental for economic development in the 
Asia-Paci’c region. In a bid to attract O•IL Asia-Paci’c states have modernised their 
laws and policies governing foreign investment. khis has included embracing bilateral 
investment treaties )RIksCL which are intended to encourage cross-border investment b, 
eWtending various protections to foreign investments. khese protections include promises 
of non-discriminationL fair and eyuitable treatmentL securit, and protections against 
eWpropriation. k,picall,L RIks also grant foreign investors the right to bring their claims 
directl, against host states through investor-state dispute settlement )IK•KC mechanisms.1]3 

Uver timeL the rising global economic prominence of the Asia-Paci’c has also seen the 
region emerge as a maVor source of outbound O•I.103 Keveral Asia-Paci’c states are now 
signi’cant capital eWporters. RIks and multilateral arrangements entered into b, Asia-Paci’c 
states are aimed not onl, at enticing inbound O•IL but also at protecting outbound O•I b, 
protecting the foreign investments of their nationals. Inevitabl,L this has led to Asia-Paci’c 
investors invoqing IK•KL when available as a dispute resolution mechanismL to seeq remedies 
in respect of investment losses suffered in host states.

In this articleL we surve, the manner in which Asia-Paci’c investors have been increasingl, 
turning to investment treat, arbitration to seeq relief in respect of their foreign investments. 
De identif, the nationalit, of Asia-Paci’c investors that have pursued claimsL the industries 
concernedL the states targetedL the treaties utilisedL the impugned state actions and the 
outcomes of claims.

khe statistics are striqing. A diverse range of Asia-Paci’c investors have now pursued 
investment treat, claims across a variet, of industriesL and against states worldwide. 
•espite the increased use of investment treat, arbitration b, Asia-Paci’c investorsL the, have 
brought a disproportionatel, low number of investment treat, arbitrations as compared to 
investors from other regions.

De base our anal,sis on the Investment •ispute Kettlement javigator repositor,L which 
was ’rst  released b, the 1nited jations 6onference on krade and •evelopment in 
Oebruar, 202J and most recentl, updated in 3ul, 202H.153 khis useful resource contains 
a wealth of information on all qnown treat,-based investor-state arbitrations. As some of 
these arbitrations can be qept full, con’dentialL there are liqel, to be other treat,-based 
investor-state arbitrations commenced b, Asia-Paci’c investors that are not included in the 
repositor, andL thereforeL not identi’ed in our anal,sis.1S3

AUNA-PABNHNB NO[FUTEwU PMwUMNOd NO[FUTYFOT TwFATC AwjNTwATNEO

In this sectionL we consider statistics regarding investment treat, claims brought b, 
investors from the Asia-Paci’c region.

As it happensL the Asia-Paci’c region was the birthplace of investment treat, arbitration. 
In J79SL a Zong Nong investor commenced the ’rst-ever investment treat, arbitration in 
AsiaR ApbicMdoMbad (bngMcos Nog w Ibi NaRja.163 khis followed the Kri Banqan governmentTs 
destruction of the investorTs shrimp farming propert, through raids on suspected Biberation 
kigers of kamil xelam hideouts. khe investor succeeded in persuading the maVorit, of 
an International 6entre for Kettlement of Investment •isputes )I6KI•C tribunal that the 
Kri Banqan government had violated its obligations to protect and secure its investments 
pursuant to the RIk between Kri Banqa and the 1nited Ningdom. khe Zong Nong investor 
was protected under the terms of that treat, asL at that timeL Zong Nong was a territor, of 
the 1nited Ningdom and the RIk had been eWtended to Zong Nong.183
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•espite the Zong Nong investorTs success in this ’rst caseL between J79S and J777L no 
investment treat, arbitrations were commenced b, Asia-Paci’c investors. In factL it was onl, 
siW ,ears after the Zong Nong investorTs commencement of its claim against Kri Banqa that 
the neWt investor commenced the second-ever investment treat, arbitration in J77H in A&T 
w Eeyncbaoic ve(Mtdic nm ohe HnRpn.1,3 khis case related to two episodes in which soldiers of 
the )thenC –airian armed forces destro,edL damaged or carried awa, propert,L ’nished goods 
and other valuable obVects belonging to a local subsidiar, of the investor. khe kribunal found 
violations of the •(M6ongoM1nited Ktates RIk b, the •emocratic (epublic of the 6ongoL 
and awarded damages to the investor.193

khere was a slow global upticq in investment treat, arbitrations during the J770s. •uring 
that decadeL investors commenced a total of EH investment treat, arbitrationsL the maVorit, 
of which were commenced in J779 )JJ casesCL and J777 )JE casesC.1l3 zala,sia was the 
onl, Asia-Paci’c state to face investment treat, arbitrations during the J770sL both of which 
were pursued b, the same investor.1]43

Kince the turn of the millenniumL the number of investment treat, arbitrations commenced 
b, Asia-Paci’c investors has gathered pace. kable J sets out the number of investment treat, 
arbitrations commenced b, investors from the Asia-Paci’c region from J 3anuar, 2000 until 
HJ 3ul, 202H.1]]3

Table 1: Investment Treaty Arbitrations Commenced By Asia-Paci(c Investors 20–––30–0)N

khe ’rst cases brought b, Asia-Paci’c investors were Ashnj IaRcheoi w CebyaR) and OaMRp 
Hhi FF TbagiRp Poe Nog w &)aRyab.1]03 •etails about Ashnj are scarce )including the reasons 
for its discontinuance and whether it resulted in settlementCL but more is qnown about OaMRp 
HhiL1]53 which concerned the alleged eWpropriation of the Kingaporean investorTs brewer, in 
z,anmar. khe investor alleged that there were multiple armed sei$ures of the brewer,L and 
that some of its banq accounts were fro$en. khe tribunal dismissed the claim on VurisdictionL 
’nding that the investor did not yualif, for protection as the investment was not approved in 
writing b, z,anmar after the AKxAj Agreement had come into force for z,anmar.1]S3 

Retween 2000 and 20J4L a stead, tricqle of cases were brought b, Asia-Paci’c investorsL 
averaging at Vust J.5 cases a ,ear. A leap occurred in 20JS and 20J9L which saw eight and 
JJ cases respectivel,. In 2020L the number of investment treat, arbitrations commenced b, 
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Asia-Paci’c investors peaqed with a record J5 casesL before declining to siW cases in each 
,ear from 202J onwards. 

(eview of the J5 cases brought in 2020 reveals that the cases were unrelated to each other. 
khe, were brought under JE different investment treaties against JH statesL1]63 with three 
claims brought b, investors against 6hina.1]83 It remains to be seen whether 2020 represents 
the high watermarq ofL or is reGective of a continuing general upward trend inL investment 
treat, arbitrations brought b, Asia-Paci’c investors.

khe number of claims lodged b, investors from the Asia-Paci’c region does not maqe up 
a large proportion of global cases. As of HJ 3ul, 202HL JLH0H )qnownC investment treat, 
arbitrations had been commencedL with onl, 9E brought b, Asia-Paci’c investors. khis 
means that Asia-Paci’c investors have commenced Vust over 4 per cent of the total number 
of qnown investment treat, arbitrations worldwide. khis is despite Asia-Paci’c investors 
contributing around H4 per cent of global outward O•I in 2022.1],3 In the third yuarter of 
202HL 3apan and 6hina were two of the top three sources of O•I outGows worldwide )1KY40 
billion and 1KY5H billion respectivel,C.1]93 In this lightL Asia-Paci’c investors have brought a 
disproportionatel, low number of investment treat, arbitrations.

kable 2 sets out the nationalities of the Asia-Paci’c investors that brought investment treat, 
claims between 2000 and 202H.

Table 0: Investment Treaty Arbitrations By Oationality f4 Investor 20–––30–0)N

jationalit, of investor jumber of arbitrations

6hina 2J

India J2

Kouth Norea JJ

Kingapore11]l33 JJ

Australia110433 J0

zala,sia 7

3apan 4

Zong Nong H

zacao J

R, a signi’cant marginL 6hinese investors have been the most freyuent claimants )with 2J 
casesCL followed b, claims brought b, Indian investors )J2 casesCL Kouth Norean investors 
)JJ casesC and Kingaporean investors )JJ casesC. 

6laims b, 6hinese investors have not been concentrated against an, single state. Dith the 
eWception of Fietnam )against which two separate cases were commenced b, the same 
6hinese investorsCL10]3 all other states have onl, been targeted once to date. khese states are 
RelgiumL1003 6ambodiaL1053 the •emocratic (epublic of the 6ongoL10S3 xcuadorL1063 OinlandL1083 
/hanaL10,3 /reeceL1093 Kouth NoreaL10l3 BaosL1543 zaltaL15]3 zeWicoL1503 zongoliaL1553 jigeriaL15S3 
PeruL1563 Kaudi ArabiaL1583 KwedenL15,3 krinidad and kobagoL1593 1qraine15l3 and ;emen.1S43 khis 
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wide range of states across AfricaL the Asia-Paci’cL xuropeL jorth and Kouth AmericaL is 
illustrative of the breadth of 6hinese O•I globall,.

A similar picture emerges when considering claims pursued b, Indian investors against host 
states. Indian investors have twice pursued claims against Rosnia and Zer$egovina1S]3 and 
jorth zacedoniaL1S03 with single cases pursued against /erman,L1S53 IndonesiaL1SS3 Bib,aL1S63 
zauritiusL1S83 zo$ambiyueL1S,3 PolandL1S93 Kaudi Arabia1Sl3 and the 1nited Ningdom.1643

BiqewiseL Kouth Norean investors have targeted a wide variet, of states. Uther than two 
cases against FietnamL16]3 all other investment treat, arbitrations pursued b, Kouth Norean 
investors have been one-offsL with claims pursued against 6hinaL1603 IndiaL1653 N,rg,$stanL16S3 
Bib,aL1663 jigeriaL1683 UmanL16,3 PeruL1693 Kaudi Arabia16l3 and the 1nited Ktates.1843

Australian investors have never targeted the same state twiceL with claims pursued against 
xg,ptL18]3 /eorgiaL1803 IndiaL1853 IndonesiaL18S3 zongoliaL1863 PaqistanL1883 Papua jew /uineaL18,3 
PolandL1893 Kweden18l3 and khailand.1,43

Kingaporean investors have been slightl, more consistent in their approachL with investment 
treat, arbitrations twice pursued against AustraliaL1,]3 6hina1,03 and IndonesiaL1,53 with single 
cases pursued against zeWicoL1,S3 z,anmarL1,63 PeruL1,83 kaiwan1,,3 and kurqe,.1,93

In light of 3apanTs signi’cant O•I outGowL it is notable that 3apanese investors have 
onl, pursued siW qnown investment treat, arbitrations. It  was onl, in 20J5 that the 
’rst investment treat, arbitration was commenced b, a 3apanese investorL when 3/6 
Zoldings 6orporation pursued and ultimatel, prevailed in claims against Kpain following 
the governmentTs imposition of measures affecting the renewables sectorsL including a 
taW on power generatorsT revenues and a reduction in subsidiaries for renewable energ, 
producers.1,l3 In 20J4L xurus xnerg, Zoldings 6orporation brought and ultimatel, succeeded 
in claims against Kpain arising out of the same measures.1943 In 20J9L Itochu 6orporation 
also commenced a case against Kpain in respect of these measuresL with the proceedings 
currentl, pending.19]3 In 2020L zitsui ’led a claim against Kpain in relation to a solar power 
proVectL alleging that KpainTs new renewables incentives regime violates the xnerg, 6harter 
kreat,.1903 khis case also remains pending. Uther cases pursued b, 3apanese investors 
included jissanTs claims against India for non-pa,ment of incentives promised under an 
agreement for the building of a car plant )which ultimatel, settledCL1953 and zacro krading 6o 
BtdTs claim against 6hina ’led in 2020L the details of which are not publicl, available.19S3

It is notable that investors from developing economies of the Asia-Paci’c region are 
not t,picall, pursuing investment treat, claims. jo qnown claims have been pursued b, 
investors from signi’cant developing economies in the regionL including IndonesiaL the 
PhilippinesL khailand and Fietnam. khe eWplanation for this )at least in partC is liqel, that net 
O•I outGows for each of these states are comparativel, signi’cantl, lower than man, states 
whose investors have pursued investment treat, claims.1963

kable E sets out the industries of the Asia-Paci’c investors behind the 9E investment treat, 
arbitrations commenced between 2000 and 202H. 

Table u: Investment Treaty Arbitrations By IndSstry f4 Investor 20–––30–0)N

Industr, of investor jumber of arbitrations

j:A )IndividualsC JH

6onstruction JH

The pursuit of investment treaty arbitration by
Asia-PaciEc investors xWplore on dAw

https://globalarbitrationreview.com/review/the-asia-pacific-arbitration-review/2025/article/the-pursuit-of-investment-treaty-arbitration-asia-pacific-investors?utm_source=GAR&utm_medium=pdf&utm_campaign=The+Asia-Pacific+Arbitration+Review+2025


 RETURN TO UMYYAwC

zining JH

Oinancial and insurance services JJ

xnerg, 7

1nqnown S

zanufacturing 5

Information and communications E

(eal estate H

ProfessionalL scienti’c and technical 
activities

H

kransport and storage J

Automotives J

(etail J

As kable E revealsL investors from a variet, of industries have commenced investment treat, 
arbitrations. khe highest concentrations of investors have been from the mining sector 
)J5 per centCL construction sector )J5 per centCL ’nancial services sector )JH per centC and 
energ, sector )JJ per centC. khese ’gures bear some similarit, to the global dataL1983 with the 
highest number of investment treat, arbitrations worldwide brought b, investors from the 
energ, sector )JS per centCL mining sector )J4 per centCL manufacturing sector )J4 per centCL 
construction sector )JJ per centC and real estate sector )5 per centC. 6ombinedL investors 
from the miningL energ,L manufacturing and construction sectors have pursued the maVorit, 
of cases )5S per cent globall, and E9 per cent in the Asia-Paci’c regionC. 

gtates Tarketed And Treaties Invo5ed By Asia-Paci(c Investors

khe statistics reveal that Asia-Paci’c investors most freyuentl, target Asia-Paci’c states. 
Uf investment treat, arbitrations commenced b, Asia-Paci’c investorsL approWimatel, EE 
per cent have been targeted against Asia-Paci’c states. Oour of the top ’ve states targeted 
were Asia-Paci’c statesL namel, 6hina )’ve casesCL19,3 Indonesia )four casesCL1993 India )four 
casesC19l3 and Fietnam )four casesC.1l43 khe second most-targeted state was Kpain )four 
casesCL1l]3 albeit all of these instances concerned claims pursued b, 3apanese investors 
following the change in KpainTs renewables tariff polic,.1l03 

Uther Asia-Paci’c states targeted b, Asia-Paci’c investors include Baos1l53 and Australia1lS3 
)three cases eachCL Kouth Norea1l63 and zongolia1l83 )two cases eachCL and a single case 
against each of 6ambodiaL1l,3 3apanL1l93L N,rg,$stanL1ll3 z,anmarL1]443 PaqistanL1]4]3 Papua 
jew /uineaL1]403 the PhilippinesL1]453 Kri BanqaL1]4S3 kaiwan1]463 and khailand.1]483

In an earlier stud,L we surve,ed all investment treat, arbitrations commenced against 
Asia-Paci’c states )b, investors worldwideC between J79S )when the ’rst-ever investment 
treat, arbitration was commencedC and mid-2022.1]4,3

De noted that man, states across the Asia-Paci’c region had faced investment treat, 
arbitration. khese included India )27 casesCL Paqistan )J2 casesCL Kouth Norea )J0 casesCL 
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Fietnam )nine casesCL 6hina )eight casesCL Indonesia )eight casesCL zongolia )siW casesCL 
Philippines )siW casesCL Kri Banqa )’ve casesCL Baos )four casesCL zala,sia )three casesCL 
Australia )two casesCL khailand )two casesCL and a single case faced b, each of RangladeshL 
6ambodiaL 3apanL N,rg,$stanL z,anmarL jepalL Papua jew /uinea and kaiwan.1]493 Unl, a 
minorit, of Asia-Paci’c states had not ,et faced an, investment arbitrations includingL most 
prominentl,L jew –ealand and Kingapore.

De also observed that the number of investment treat, arbitrations faced b, Asia-Paci’c 
states was perhaps not as high as might have been eWpected. As at HJ 3ul, 2022L there 
had been JL2H0 qnown investment treat, arbitrations worldwideL but onl, JJJ of these )7 per 
centC were commenced against Asia-Paci’c states. khe region accounts for 40 per cent of 
the worldTs population1]4l3 and its share of global gross domestic product has continued to 
growL representing 4E per cent of global /•P growth for the past decadeL with the region 
now accounting for EE per cent of global /•P.1]]43 Asia-Paci’c states have entered into over 
S00 RIks. Keen in this lightL Asia-Paci’c states have faced a disproportionatel, low number 
of investment treat, arbitrations.

xyuall, notable is that of the 9E qnown investment treat, arbitrations pursued b, Asia-Paci’c 
investorsL a total of S0 investment treaties have been invoqed. khe xnerg, 6harter kreat, has 
been most freyuentl, invoqed )seven timesC.1]]]3 khis is in line with the broader global trendL 
with J42 cases brought under the xnerg, 6harter kreat,.1]]03 Ktates are looqing to withdraw 
from the xnerg, 6harter kreat,L with (ussiaL Ital,L OranceL /erman,L Poland and Australia all 
having withdrawn‘ BuWembourg due to leave b, mid-202E‘1]]53 and the 1nited Ningdom has 
recentl, announced its intention to withdraw.1]]S3

Uther treaties that have been invoqed on more than one occasion b, Asia-Paci’c investors 
are the 6hinaMBaos RIk )three timesCL1]]63  and the 6hinaMKingapore RIkL1]]83  AKxAj 
Investment AgreementL1]],3 IndiaMjorth zacedonia IIAL1]]93 Rosnia and Zer$egovinaMIndia 
RIkL1]]l3 6hinaM(epublic of Norea RIk1]043 and AKxAjM6hina Investment Agreement )each of 
which have been invoqed on two occasionsC.1]0]3 

UTATF ABTNEO VFA7NOd TE NO[FUTYFOT TwFATC AwjNTwATNEO

kable 5 sets out the most common state actions giving rise to investment treat, claims b, 
Asia-Paci’c investors. 

Table p: Investment Treaty Arbitrations By Ty6e f4 gtate Action 20–––30–0)N

k,pe of state action jumber of arbitrations

(evocation of or failure to grant or renew 
licenceL concessions or permits

2H

6ontract breachL modi’cation or 
cancellation

JE

3udicial process S

jationalisation 4

kaW measures 5

Kocial protests:civil unrest E
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Uthers 9

1nqnown JS

xvidentl,L a wide range of state measures have been challenged b, Asia-Paci’c investors. 
De set out below eWamples of the ’ve categories of state action that have given rise to the 
highest number of investment treat, arbitrations. 

8 (evocation of or failure to grant or renew licenseL concessionsL or permits& &TE 
w HhideL1]003 which was brought b, a zala,sian investor against 6hile under the 
6hileMzala,sia RIkL is a case reGective of a fact pattern that often arises in revocation 
or failed licence cases. 6hile had assured the investors that the land secured b, 
them for an investment proVect )the development of a satellite cit,C would be re$oned 
to permit the development to proceed. ZoweverL the relevant 6hilean governmental 
agenc, subseyuentl, refused to re$one the land. khe tribunal found that this 
represented a breach of 6hileTs fair and eyuitable treatment )OxkC obligation )where it 
had created and encouraged eWpectations that the proVect would be implemented in 
the proposed locationC. khe tribunal awarded damages to the investors on the basis 
of eWpenditures made in relation to the investment.

8 6ontract breachL modi’cation or cancellation& SeRnR aRg uH Pn2eb w PebM1]053 was 
brought b, two Kingaporean investors who indirectl, owned and operated power 
plants in Peru. khe, pursued claims under the free trade agreement )OkAC between 
Kingapore and Peru relating to the modi’cation of a contract b, a resolution adopted 
b, the Peruvian regulator of the energ, sector. khe investors contended that the 
resolution adopted b, the Peruvian regulator fundamentall, altered the terms of a 
tender awarded to their Peruvian subsidiar,L causing losses to their investment that 
the, claimed breached the Oxk and full protection and securit, standards in the 
OkA. khe tribunal held that the adoption of the resolution was manifestl, arbitrar, 
and breached the Oxk standardL and awarded the investors damages for the losses 
caused b, the issuance of the resolution.

8 jationalisation& there has not ,et been a successful claim brought on the basis 
of nationalisation b, an Asia-Paci’c investor. khere have been two cases in which 
such claims have been pursuedL namel, PiRp AR w WedpiMy1]0S3  and AsiaPhns 
Niyioeg aRg ’nb2eso Hheyicads Poe Nog w HhiRa.1]063Roth cases were dismissed on 
Vurisdictional grounds. PiRp AR w WedpiMy was brought b, two 6hinese investors 
under the 2007 RIk between the RelgiumMBuWembourg xconomic 1nion and 6hina. 
khe investors had Vointl, become the largest shareholder of the Oortis group. 
Oollowing the 2009 ’nancial crisisL the Relgian government implemented a series of 
measures that effectivel, nationalised the Relgian subsidiar, of the groupL diluting 
the investorsT interest in Oortis. khe Relgian subsidiar, was eventuall, soldL which the 
investors alleged resulted in signi’cant loss to their investment. khe tribunal declined 
Vurisdiction on the basis that the 2007 RIk did not cover disputes that arose before 
the RIk entered into force.

8 3udicial process& in khioe uRgMsobies w uRgiaL1]083 Vudicial dela,s that left the investorL an 
Australian mining compan,L unable to enforce an I66 award for nine ,ears were found 
to be in breach of IndiaTs obligations in the AustraliaMIndia RIk. khe tribunal awarded 
the investor damagesL which included the full amount of the underl,ing I66 award 
and legal fees incurred in the I66 and subseyuent court proceedings.
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8 kaW measures& qMbMs qRebp) w I(aiR1]0,3 was brought b, a 3apanese investor against 
Kpain under the xnerg, 6harter kreat, in response to reforms to KpainTs renewables 
incentive regime. khe investor submitted that the reforms reduced subsidies and 
imposed a S per cent taW on the revenue of renewable power generatorsL which had 
the indirect effect of retroactivel, clawing bacq subsidies received in the past. khe 
tribunal found that the reforms breached the investorTs legitimate eWpectation that the 
subsidies would have continued )in some formC over the lifetime of the wind power 
proVectsL and that clawbacq of the subsidies breached the xnerg, 6harter kreat,Ts 
stabilit, principle. 

EMTBEYF EH NO[FUTYFOT TwFATC AwjNTwATNEOU PMwUMF7 jC AUNA-PABNHNB 
NO[FUTEwU

kable 4 sets out the status and outcome of the 9E qnown investment treat, arbitrations 
commenced b, Asia-Paci’c investors between 2000 and 202H. 

Table +: gtatSs f4 Investment Treaty Arbitrations 20–––30–0)N

k,pe of government action k,pe of government action

Pending E0

Ktate succeeded J2 )including 9 on VurisdictionC

Investor succeeded JJ

Kettle 7

•iscontinued for unqnown reasons S

•iscontinued as claimant failed to pa, 
reyuired advances for costs

H

6ontent of award undisclosed 2

As kable 4 demonstratesL almost half of the arbitrations brought b, Asia-Paci’c investors 
are still pending. khis reGects the ver, recent increase in the number of investment treat, 
arbitrations commenced b, Asia-Paci’c investors )as set out in kable JC. 

In cases that have concludedL the investor or the host state each succeeded in roughl, a 
yuarter of casesL with the remainder either settled or discontinued )including because the 
investor failed to pa, the reyuired advances for costsC.

Uf the determined cases where states succeededL two-thirds were based on Vurisdictional 
grounds. It is commonplace for states to raise Vurisdictional obVections to investment treat, 
claims. UftenL proceedings are bifurcatedL with a separate Vurisdictional phase taqing place 
before the tribunal determines whether the investorTs claims should be heard on the merits. 
Dhen determining VurisdictionL tribunals will consider whether the, have subVect matterL 
personal and temporal Vurisdiction. kribunals need to establish the consent of the host state 
to submit the dispute to arbitration. khe investor must also yualif, as a protected investor 
under the treat,. Its investment must liqewise yualif, as a protected investment under the 
treat, and must have been protected at the time of the host stateTs alleged breaches of 
its obligations. khe high number of claims dismissed on Vurisdictional groundsL highlights 
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the importance of thoroughl, assessing Vurisdictional arguments before commencing an 
investment treat, arbitration.

Uf the JE cases determined on the meritsL JJ were determined in favour of the investorL 
revealing that a signi’cant proportion of the cases that cleared the reyuisite Vurisdictional 
hurdles were Vudged to be su%cientl, meritorious. Dhere the investor succeededL awards 
ranged from 1KY0.S9 million to 1KY4 billionL with the median value of award in the 1KY50 
millionM1KYJ00 million range. In three casesL investors were awarded over 1KYJ billion.1]093

BEOBVMUNEO

khe rise in the use of investment treat, arbitration has not been driven b, Asia-Paci’c 
investorsL who have commenced onl, around 4 per cent of the total number of qnown 
investment treat, arbitrations worldwide.  khis is despite Asia-Paci’c investors now 
contributing around one-third of global outward O•I. In light of thisL it seems possible that the 
proportion of investment treat, arbitrations commenced b, Asia-Paci’c investors is liqel, to 
increase to reGect this contribution. khe fact that almost half of investment treat, arbitrations 
pursued b, Asia-Paci’c investors were commenced in the past ’ve ,ears alone tends to 
support this contention.

In  recent  ,earsL  Asia-Paci’c  states  have  been  focused  on  developing  free  trade 
agreements and multilateral pacts.1]0l3 khe most prominent of these are the 6omprehensive 
and Progressive Agreement for krans-Paci’c Partnership )6PkPPC and the (egional 
6omprehensive xconomic Partnership )(6xPC. khe 6PkPP and (6xP represent some of 
the largest free trade areas in the world. khe 6PkPP provides for IK•KL whereas the (6xP 
contains an inter-state dispute settlement mechanismL reyuiring investors to petition home 
states to bring claims on their behalf against host states. Dhilst it remains in its infanc,L 
the 6PkPP has alread, seen a claim pursued b, a 6anadian investor against zeWico.1]543 
khe 6PkPP and the (6xP are liqel, to impact the use of investment treat, arbitration b, 
Asia-Paci’c investorsL although it remains to be seen precisel, how.

Asia-Paci’c investors have pursued investment claims against at least E7 states in total. 
6hinese investors have been the most active against a wide variet, of statesL which might 
be seen to reGect 6hinaTs global economic ambitions. In contrastL 3apanese investors have 
brought a disproportionatel, low number of claimsL particularl, when compared to 3apanTs 
relativel, high O•I output. Investors from leading developing economiesL including IndonesiaL 
the PhilippinesL khailand and FietnamL are ,et to bring an, claims. As the Asia-Paci’c region 
continues to evolveL and outbound O•I evolves alongside itL we are liqel, to see Asia-Paci’c 
investors increasingl, prominent in this space.

dn@notes

]  Nenneth 3 FandeveldeL XA Rrief Zistor, of International Investment AgreementsTL J2 16 
•avis 3 IntTl B ? PolT, J5SL JSJ )2005C.     Racq to section

0  Dorld RanqL XOoreign direct investmentL net outGows )= of /•PC 
- xast Asia ? Paci’cTL khe Dorld Ranq& •ata )Deb PageC. 
https&::data.worldbanq.org:indicator:R_.NBk.•IjF.D•./•.–K#locations~–E.     Racq to 
section
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5  khe Investment •ispute Kettlement javigator is available on the 1nited jations 
6onference on krade and •evelopmentTs website. Its content is currentl, accurate to HJ 
3ul, 202H.     Racq to section

S  De have also supplemented our anal,sis with additional cases not included in the 
1j6kA• (epositor, identi’ed from IA (eporterL 3us zundi and I6KI•.     Racq to section

6  International 6entre for Kettlement of Investment •isputes )I6KI•C 6ase jo. 
A(R:9S:H.     Racq to section

8  khe RIk had been eWtended b, the 1nited Ningdom to Zong Nong b, virtue of an 
eWchange of notes with effect as of JE 3anuar, J79J& see AsiaR ApbicMdoMbad PbngMcos 
Nog w Ibi NaRja awardL paragraph J.     Racq to section

,  AyebicaR &aRMmacoMbiRp , TbagiRpL uRc w Eeyncbaoic ve(Mtdic nm ohe HnRpn )I6KI• 6ase 
jo. A(R:7H:JC.     Racq to section

9  AyebicaR &aRMmacoMbiRp , TbagiRpL uRc w Eeyncbaoic ve(Mtdic nm ohe HnRpn )I6KI• 6ase 
jo. A(R:7H:JC.     Racq to section

l  1j6kA• IK•K javigator 
)https&::investmentpolic,.unctad.org:investment-dispute-settlementC.     Racq to section

]4  Phidi((e CbMsdiR w &ada)sia fuK )I6KI• 6ase jo. A(R:7E:JC‘ Phidi((e CbMsdiR w &ada)sia 
fuuK )I6KI• 6ase jo. A(R:77:HC.     Racq to section

]]  At the time of publicationL data for J August 202H to HJ •ecember 202H was not ,et 
available on 1j6kA•.     Racq to section

]0  AKxAj I.•. 6ase jo. A(R:0J:J.     Racq to section

]5  Kee footnote JH )AKxAj I.•. 6ase jo. A(R:0J:JC.     Racq to section

]S  Kee footnote JH )AKxAj I.•. 6ase jo. A(R:0J:JC.     Racq to section
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]6  Wabbicj fPEK AMsobadia Po) Niyioeg w uRge(eRgeRo Ioaoe nm Pa(Ma ’e2 CMiRea )I6KI• 
6ase jo. A(R:20:2SC‘ Pbaibie &iRiRp Niyioeg w ve(Mtdic nm PndaRg )2020C‘ zeRpxheR 
&iR w ve(Mtdic nm Snbea )I6KI• 6ase jo. A(R:20:24C‘ kaRp GiRpL Ni zeRpUML veR GiRpdiR 
aRg nohebs w ve(Mtdic nm YjbaiRe )2020C‘ Ihimo qRebp) Ga(aR SS w Ga(aR )2020C‘ &acbn 
TbagiRp HnL Nog w Pen(deDs ve(Mtdic nm HhiRa )I6KI• 6ase jo. A(R:20:22C‘ &iosMi , 
HnL Nog w SiRpgny nm I(aiR )I6KI• 6ase jo. A(R:20:ESC‘ Paoed qRpiReebiRp Niyioeg w 
The ve(Mtdic nm &nxaytiBMe )P6A 6ase jo. 2020-2JC‘ CnjMd Eas WiRaRi aRg &aghM 
WiRaRi w ve(Mtdic nm ’nboh &acegnRia fuuK )2020C‘ &eobn(deV Webhag w The ve(Mtdic nm 
ohe Phidi((iRes )P6A 6ase jo. 2020-H0C‘ &aVis HnyyMRicaoinRs Webhag aRg Cdntad 
HnyyMRicaoinRs Iebwices lndgiRps Niyioeg w uRgia )2020C‘ Cnh HhiR InnR w Pen(deDs 
ve(Mtdic nm HhiRa )formerl, I6KI• 6ase jo. A(R:20:HEC)P6A 6ase jo. 202J-H0C‘ 
AsiaPhns Niyioeg aRg ’nb2eso Hheyicads Poe Nog w Pen(deDs ve(Mtdic nm HhiRa  )I6KI• 
6ase jo. A•z:2J:JC‘ Ajmed Hnyyngioies Poe Nog aRg u-I)soeys Cdntad W1 w ve(Mtdic 
nm TMbje) )I6KI• 6ase jo. A(R:20:H4C‘ EkI Ioab Wbigpe NNH w Inciadiso ve(Mtdic nm 
1ieoRay )2020C.     Racq to section

]8  &acbn TbagiRp HnL Nog w Pen(deDs ve(Mtdic nm HhiRa )I6KI• 6ase jo. A(R:20:22C‘ Cnh 
HhiR InnR w Pen(deDs ve(Mtdic nm HhiRa )formerl, I6KI• 6ase jo. A(R:20:HEC )P6A 6ase 
jo. 202J-H0C‘ AsiaPhns Niyioeg aRg ’nb2eso Hheyicads Poe Nog w Pen(deDs ve(Mtdic nm 
HhiRa )I6KI• 6ase jo. A•z:2J:JC.     Racq to section

],  khe Dorld Ranq XOoreign direct investmentL net outGows )RoPL current 1KYCT. 
https&::data.worldbanq.org:indicator:Rz.NBk.•IjF.6•.D•#end~2022?mo
stQrecentQvalueQdesc~false?start~2022?view~bar.     Racq to section

]9  Ux6• XOoreign •irect Investment Ktatistic& •ataL Anal,sis and OorecastsT. 
https&::www.oecd.org:investment:statistics.htmT&U&teWt~khe=20top=20sou
rces=20of=20O•IL6hina=20)1K•=205H=20billionC.     Racq to section

]l  Including a claim brought b, a dual Kingapore and •utch Investor& see Ajmed 
Hnyyngioies Poe Nog aRg u-I)soeys Cdntad W1 w ve(Mtdic nm TMbje) )I6KI• 6ase jo. 
A(R:20:H4C.     Racq to section

04  Including a claim brought b, a dual Australia-1nited Ningdom national& see &nhayyeg 
&MRshi w &nRpndia and a claim brought b, an Australia-1nited Ningdom compan,& see 
HhMbchidd &iRiRp aRg PdaReo &iRiRp Po) Nog w ve(Mtdic nm uRgnResia )I6KI• 6ase jo. 
A(R:J2:E0 and J2:JEC.     Racq to section

0]  Pn2ebHhiRa lMaEnRp qRpiReebiRp Hnb(nbaoinR aRg HhiRa vaid2a) 8Qoh WMbeaM CbnM( 
Hny(aR) Nog w Inciadiso ve(Mtdic nm 1ieo ’ay )I6KI• 6ase jo. A(R)AOC:22:SC‘ 
Pn2ebHhiRa lMaEnRp qRpiReebiRp Hnb(nbaoinR aRg HhiRa vaid2a) 8Qoh WMbeaM CbnM( 
Hny(aR) Nog w Inciadiso ve(Mtdic nm 1ieo ’ay fuuK )I6KI• 6ase jo. A•z:2H:JC.     Racq 
to section

00  PiRp AR Nime uRsMbaRce Hny(aR) nm HhiRaL Niyioeg aRg PiRp AR uRsMbaRce fCbnM(K 
Hny(aR) nm HhiRaL Niyioeg w SiRpgny nm WedpiMy )I6KI• 6ase jo. A(R:J2:27C.     Racq 
to section
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05  .inRp Oe aRg GiaR(iRp OaRp w SiRpgny nm Haytngia )I6KI• 6ase jo. A(R:2J:E2C.     
Racq to section

0S  &&C Niyioeg w Eeyncbaoic ve(Mtdic nm HnRpn )20J9CZ     Racq to section

06  GMReredg Cndg uRwesoyeRos Niyioeg w ve(Mtdic nm qcMagnb )2022CZ     Racq to section

08  kaRp GiaxhM w ve(Mtdic nm ziRdaRg )202JC )1j6Ik(ABCZ     Racq to section

0,  WeiUiRp qweb)2a) Tba;c aRg NiphoiRp TechRndnp) Hny(aR) Niyioeg w ve(Mtdic nm ChaRa 
)P6A 6ase jo. 202J-J5C.     Racq to section

09  GeoinR Indab Hn Nog aRg kMVi T-lebox Hn Nog w leddeRic ve(Mtdic )20J7C )1j6Ik(ABCZ     
Racq to section

0l  zeRpxheR &iR w ve(Mtdic nm Snbea )I6KI• 6ase jo. A(R:20:24C.     Racq to section

54  IaRMy uRwesoyeRos Niyioeg w Nan Pen(deDs Eeyncbaoic ve(Mtdic fuuK )I6KI• 6ase jo. 
A•ZU6:JS:JC.     Racq to section

5]  Ad(eRe Nog w ve(Mtdic nm &adoa )I6KI• 6ase jo. A(R:2J:H4C.     Racq to section

50  GiRdnRp EnRpdi &iReba uRoebRacinRad IA ge H1 w YRioeg &eVicaR Ioaoes )20J9CZ     Racq 
to section

55  WeiUiRp IhnMpaRp &iRiRp uRwesoyeRo Hny(aR) NogL HhiRa leidnRpUiaRp uRoebRaoinRad 
qcnRnyic , TechRicad Hnn(ebaoiwe Hnb(L aRg .iRhMaRpganshi .iRdnRp uRoebRaoinRad 
uRgMsobiad Hn Nog w &nRpndia )P6A 6ase jo. 20J0-20C.     Racq to section

5S  BhnRpshaR zMcheRp uRgMsobiad uRwesoyeRo Hn Nog w zegebad ve(Mtdic nm ’ipebia )20J9C-
Z     Racq to section

56  Txa Oa( IhMy w ve(Mtdic nm PebM )I6KI• 6ase jo. A(R:0S:4C.     Racq to section

58  PHHk Hascage f&iggde qasoK Nog w SiRpgny nm IaMgi Abatia )I6KI• 6ase jo. 
A(R:22:20C.     Racq to section

5,  lMa2ei TechRndnpies HnL Nog w SiRpgny nm I2egeR )I6KI• 6ase jo. A(R:22:2C.     Racq 
to section

59  HhiRa &achiReb) qRpiReebiRp Hnb(nbaoinR w ve(Mtdic nm TbiRigag aRg Tntapn )I6KI• 
6ase jo. A(R:2H:9C.     Racq to section

5l  kaRp GiRpL Ni zeRpUML veR GiRpdiR aRg nohebs w ve(Mtdic nm YjbaiRe )2020CZ     Racq to 
section

S4  WeiUiRp YbtaR HnRsobMcoinR CbnM( Hn Nog w ve(Mtdic nm OeyeR )I6KI• 6ase jo. 
A(R:JE:H0C.     Racq to section
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S]  ’aweeR Appab2adL ’eeoe CM(oaL aRg Ysha uRgMsobiesL uRc w WnsRia aRg lebxepnwiRa 
)P6A 6ase jo. 20J9-0HC‘ Pbayng &iooadL IaRpeeoa &iooadL 1aboija &iooadL Ihbisoi &iooad 
aRg Eiw)esh &iooad w WnsRia aRg lebxepnwiRa )202HC )1j6Ik(ABC.     Racq to section

S0  CnjMd Eas WiRaRi aRg &aghM WiRaRi w ve(Mtdic nm ’nboh &acegnRia fuK )P6A 6ase jo. 
20J9-H9C‘ CnjMd Eas WiRaRi aRg &aghM WiRaRi w ve(Mtdic nm ’nboh &acegnRia fuuK )2020C 
)1j6Ik(ABCZ     Racq to section

S5  Ashnj IaRcheoi w CebyaR) )2000C.     Racq to section

SS  uRgiaR &eoads , zebbn Addn)s Nog w ve(Mtdic nm uRgnResia )P6A 6ase jo. 20J5-E0C.     
Racq to section

S6  Iiy(deV PbnUecos Nog w Nit)a )20J9CZ     Racq to section

S8  Paoed qRpiReebiRp Nog w ve(Mtdic nm &aMbioiMs )P6A 6ase jo. 20JS-HECZ     Racq to section

S,  Paoed qRpiReebiRp Niyioeg w The ve(Mtdic nm &nxaytiBMe )P6A 6ase jo. 2020-2JC.     
Racq to section

S9  zdeyiRpn EMo)zbee Ihn( Pbiwaoe Niyioeg w ve(Mtdic nm PndaRg )P6A 6ase jo. 20JE-JJC.-
     Racq to section

Sl  Shagayao uRoepbaoeg IndMoinRs Pbiwaoe Niyioeg w The SiRpgny nm IaMgi Abatia )P6A 
6ase jo. 20J7-2EC.     Racq to section

64  Ashnj IaRcheoi w YRioeg SiRpgny )2004C )1j6Ik(ABCZ     Racq to section

6]  IhiR EnRp Waip w Inciadiso ve(Mtdic nm 1ieo ’ay )I6KI• 6ase jo. A(R)AOC:J9:2C‘ EkI 
Ioab Wbigpe NNH w Inciadiso ve(Mtdic nm 1ieoRay )2020CZ     Racq to section

60  ARsMRp lnMsiRp HnL Nog w Pen(deDs ve(Mtdic nm HhiRa )I6KI• 6ase jo. A(R:JE:25C.     
Racq to section

65  Snbea kesoebR Pn2eb Hny(aR) Niyioeg w uRgia )P6A 6ase jo. 2020-04C.     Racq to section

6S  Nee GnRp Waej aRg HeRobad AsiaR Eewedn(yeRo Hnb(nbaoinR w S)bp)x ve(Mtdic )z66I 
6ase jo. A-20JH:09CZ     Racq to section

66  IhiRhaR qRpiReebiRp , HnRsobMcoinR Hn w Nit)a )20JHCZ     Racq to section

68  Snbea ’aoinRad Fid Hnb(nbaoinRL S’FH ’ipebiaR keso Fid Hny(aR) NiyioegL aRg S’FH 
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