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Dm UMYYAvp

Arbitral hubs and institutions in Asia have reached new heights in terms of their growth 
and popularit,L achieving stellar global ranqings and an ever-growing number of case ’lings. 
ArbitrationTs popularit, in Asia has been augmented b, the generall, pro-arbitration stance 
taqen b, the countries in the region. khis article eSamines recent developments in •ingapore 
and other parts of AsiaL tracqing the continued growth and overall maturation of AsiaTs 
arbitration scene.

ODUKMUUDEm PEDmTU

G jrowing pro’le of arbitral seats and institutions in Asia

G •teps taqen b, local arbitral institutions to enhance and update their rules to compete 
with international arbitral institutions

G Pro-arbitration stance of 1urisdictions across the regionL including support for the 
arbitral process and the enforcement of arbitral awards

vFHFvFmKFO Dm TLDU AvTDKWF

G ddA aRZ nohebs w dAp aRZ aRnoheb alleaN

G dTm aRZ aRnoheb w dTP aRZ aRnoheb

G dNnnytebbH vesnbos aRZ InoeNs GRc aRZ aRnoheb w gNntaN gayiRL PhiNilliRes CCJ aRZ 
aRnoheb

G JAK aRZ aRnoheb w JAG aRZ aRnoheb alleaN

G J,g w J,IX JmY w JmV andJug w JuI 

G GRoebRaoinRaN veseabch Jnbl w CfSohaRsa OHsoeys Asia Pacirc Poe CoZ aRZ aRnoheb

G maoinRaN FiN2eNN uabcn mnb2aH AO w ,elleN ExCO CoZ 

G PhneRi‘rR Poe CoZ aRZ nohebs w JnRwe‘ioH CoZ 

G The ’mawins ,nHnW 

G MesotbiZLe ueRofbes GG GRwesoyeRo InNZiRLs w ARflay DiooaN

DmTvEOMKTDEm

Arbitral hubs and institutions in Asia have reached new heights in terms of their growth and 
popularit,. In the 202Q Mueen Uar, Wniversit, of Bondon and &hite H 6ase International 
Arbitration •urve, )the 202Q MUWB •urve,CL1]3 •ingapore and Kong –ong ranqed ’rst and 
thirdL respectivel,L as the most popular arbitral seats in the world. khis marqs a ’rst for 
•ingaporeL which shares its position with Bondon ; a global powerhouse in the ’eld. 
•ingapore was also named the most preferred seat in the Asia-Paci’c region andL along with 
Kong –ongL ranqed in the top ’ve most preferred seats in all regions.

According to the 202Q MUWB •urve,L three of the ’ve most preferred arbitral institutions in the 
world are located in AsiaN namel,L the •ingapore International Arbitration 6entre )•IA6CL the 
Kong –ong International Arbitration 6entreL and the 6hina International xconomic and krade 
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Arbitration 6ommissionL which ranqed secondL third and ’fthL respectivel,. khe 202Q MUWB 
•urve, highlighted a noticeable growth in the percentage of respondents selecting •IA6 and 
the Kong –ong International Arbitration 6entreL with •IA6 ranqing as the most preferred 
institution in the Asia-Paci’c region. khis also marqs the 6hina International xconomic and 
krade Arbitration 6ommissionTs debut on the list of the top ’ve most preferred arbitral 
institutions in the world. khe results of the 202Q MUWB •urve, are supported b, the ’ndings 
of the 2022 Mueen Uar, Wniversit, of Bondon and Pinsent Uasons xnerg, Arbitration 
•urve,L103 in which •ingapore was named the second most popular seat for international 
energ, arbitration. In particularL the 2022 surve, highlighted that •ingapore continues to be 
popular for parties resolving disputes related to the Indian subcontinent.

khe stead, growth of AsiaTs arbitration scene re3ects the increased willingness of Asian and 
other international parties to resolve their disputes within the region. It also demonstrates 
the distinction of the regionTs seats and institutionsL and their strong reputations around the 
globe. khe pro-arbitration stance taqen b, 1urisdictions in the region has greatl, enhanced 
the standing of arbitration at home and be,ondL creating a health, ecos,stem that continues 
to thrive.

YEOFW WAB Em DmTFvmATDEmAW KEYYFvKDAW AvVDTvATDEm

khe Wnited 7ations 6ommission on International krade Baw )W76Ik(ABC Uodel Baw on 
International 6ommercial Arbitration )the Uodel BawC was designed to assist states in 
reforming and modernising their laws on arbitral procedure to taqe into account the particular 
features and needs of international commercial arbitration. khis is to achieve uniformit, of 
the laws of arbitral procedures across 1urisdictions. khe Uodel Baw provides guidelines in its 
articles ‘EL ‘5 and ‘4 on the setting aside and enforcement of arbitral awards.

Begislation based on the Uodel Baw has been adopted in FE statesL with two Asian states ; 
•outh –orea and U,anmar ; adopting it as recentl, as 20Q4. Although there are countries in 
the region )egL IndonesiaC that have ,et to adopt the Uodel BawL these countries nevertheless 
t,picall, enact domestic legislation that broadl, tracqs the Uodel BawTs provisions in relation 
to enforcement. 

UDmdAPEvF

•ingapore is a Uodel Baw countr, that has enacted local legislation ; the International 
Arbitration Act )IAAC ; to give effect to the Uodel Baw. khe principle of minimising 1udicial 
interference and a pro-arbitration philosoph, strongl, in3uence the •ingaporean 1udicial 
approach in appl,ing the IAA.

Time Limits And Fraud

A recent eSample is dNnnytebbH vesnbos aRZ InoeNs GRc aRZ aRnoheb w gNntaN gayiRL 
PhiNilliRes CCJ aRZ aRnoheb )dNnnytebbHCL153 where the •ingapore 6ourt of Appeal eSamined 
the relationship between article ‘E)‘C of the Uodel Baw and section 2E of the IAA. In 
dNnnytebbHX the plaintiffs applied to set aside a partial award rendered in a •ingapore-seated 
arbitration governed b, the W76Ik(AB Arbitration (ules 20Q0. khe partial award on liabilit, 
was issued on 20 •eptember 20Q4. In the application to set aside the awardL the plaintiffs 
referred to evidence of fraud or corruptionL which the, claimed was not discoverable until 
months after the partial award had been rendered. khe plaintiffsT position was that the fraud 
allegations amounted to procedural fraudL constituting grounds for setting aside and a bar 
to the enforcement of the partial award. khe application to set aside the award had been 
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commenced out of time )ieL after the eSpir, of the three-month time limit set forth in article 
‘E)‘C of the Uodel BawC and the permissible time limit to set aside the order granting leave 
to enforce the partial award in •ingapore had also eSpired.

ko overcome the time limitL the plaintiffs sought to argue thatL ’rstL the three-month time limit 
stipulated in article ‘E)‘C of the Uodel Baw ought to be eStendable in cases of fraud and 
especiall, in cases where the fraud is discovered onl, after the eSpir, of the time limit. In this 
regardL the plaintiffs argued that the phrase :ma, notT in article ‘E)‘C should be construed as 
importing a discretion to eStend time.1S3 •econdL the plaintiffs argued thatL even if the time 
limit in article ‘E)‘C was absoluteL section 2E of the IAA comprises a separate regime for 
setting aside and is not sub1ect to the time limit prescribed in article ‘E)‘C. khis is because 
section 2E does not set out a time limit and instead provides two additional grounds for 
setting aside :notwithstanding Article ‘E)QC of the Uodel BawT.163

khe •ingapore 6ourt of Appeal disagreed. OirstL in relation to the time limit in article ‘E)‘C of 
the Uodel BawL the 6ourt of Appeal aJrmed prior decisions made b, the •ingapore courtsL 
holding that the clear terms of article ‘E)‘C along with the material relating to the discussions 
among the drafters of the Uodel Baw showed that there was to be no eStension of the time 
limit even in cases of fraud.173 •econdL the 6ourt of Appeal agreed with the ’nding of the 
1udge that the three-month time limit also applies to section 2E of the IAA.183 In particularL the 
phrase :notwithstanding Article ‘E)QC of the Uodel BawT did not introduce a distinct remed, 
unconstrained b, the limitations in article ‘E ; ratherL it simpl, introduced new grounds for 
setting aside )apart from those set out in article ‘EC to which the article ‘E time limit would 
similarl, appl,.1<3 Parties seeqing to set aside an arbitral award must be mindful of this and 
ensure that an, challenges to a •ingapore arbitration award are brought promptl, and within 
three months.

Arbitrability And Applicable Law

khe •ingapore 6ourt of Appeal in ARflay DiooaN w MesotbiZLe ueRofbes GG GRwesoyeRos 
InNZiRLs )ARflay DiooaNC1,3 addressed the previousl, unanswered yuestion of whether the 
law of the seat or the law of the arbitration agreement would appl, in determining the issue 
of sub1ect matter arbitrabilit, at the pre-award stage.

khe proceedings in MesotbiZLe ueRofbes GG  GRwesoyeRo InNZiRLs w ARflay DiooaN  )-
MesotbiZLeC1]43 before the Kigh 6ourt of •ingapore concerned a dispute between the 
shareholders of a compan, incorporated in India. khe arbitration agreement between 
the shareholders was governed b, Indian lawL while •ingapore was designated the seat 
of arbitration. khe defendant in MesotbiZLe commenced court proceedings against the 
plaintiff in UumbaiL IndiaL alleging minorit, shareholder oppression and mismanagement. 
In responseL the plaintiff sought an anti-suit in1unction in the •ingapore courts against the 
Uumbai proceedingsL rel,ing primaril, on the arbitration agreement between the parties.

khe defendant opposed the in1unction on the basis thatL under Indian lawL disputes relating to 
minorit, oppression and mismanagement are non-arbitrableL and it is Indian law )ieL the law 
of the arbitration agreementC that would appl, to determine the arbitrabilit, of the dispute. 
khe plaintiffL on the other handL argued that the applicable law should be •ingapore law as 
the law of the seat. Wnliqe in IndiaL it is well established thatL in •ingaporeL minorit, oppression 
disputes are arbitrable.

At ’rst instanceL the Kigh 6ourt held that the law of the seat )•ingapore lawC would appl, 
as :sub1ect matter arbitrabilit,L when raised at the pre-award stage before the seat courtL is 
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essentiall, an issue of 1urisdictionT.1]]3 khe Kigh 6ourt conseyuentl, granted a permanent 
in1unction against the defendant commencing court proceedings in India.

khe 6ourt of Appeal in ARflay DiooaN upheld the permanent in1unctionL but disagreed with 
the Kigh 6ourtTs ’nding in MesotbiZLe that the law of the seat should alwa,s prevail. khe 
6ourt of Appeal instead found that the courts should asqD

G ’rstL whether the dispute is arbitrable under the governing law of the arbitration 
agreement andL if notL the courts should refuse to allow the arbitration to proceed as 
it would violate international public polic,N and

G secondL even if the dispute is arbitrable under the governing lawL the court must looq 
at •ingapore law as the law of the seat andL where the dispute is not arbitrable under 
•ingapore lawL the dispute is not arbitrable.

khe 6ourt of Appeal opined that there was no eSpress or implied choice of law of the 
arbitration agreementL such that the law of the seat of arbitration )•ingapore lawC applied. 
As the dispute in ARflay DiooaN was arbitrable under •ingapore lawL the 6ourt of Appeal 
found that the in1unction had been properl, granted. 6ruciall,L the 6ourt of Appeal noted that 
the de’nition of :public polic,T in the IAA was not limited to domestic public polic, and that 
disputes should not proceed to arbitration in •ingapore if contrar, to an, foreign public polic, 
that is relevant to the arbitration agreement.

Preconditions To Arbitration

A part, failing to compl, with preconditions to arbitration ma, affect either the 1urisdiction of 
the tribunal to hear the dispute or the admissibilit, of the dispute. khe distinction is signi’cant 
in the conteSt of a part,Ts recourse to an unfavourable rulingN sub1ect to different national 
lawsL generall, onl, rulings on 1urisdiction are sub1ect to appeal and setting aside.

khe position in •ingapore following the 6ourt of AppealTs ruling in GRoebRaoinRaN veseabch 
Jnbl w CfSohaRsa OHsoeys Asia Pacirc Poe CoZ aRZ aRnoheb )GRoebRaoinRaN veseabch JnblC1]03 
is that non-compliance with preconditions to arbitration affect the tribunalTs 1urisdiction. At 
’rst instanceL1]53 the Kigh 6ourt held thatL where parties consented to arbitration onl, on the 
condition that the parties must ’rst attempt mediationL the tribunal does not have 1urisdiction 
until mediation has been attempted.1]S3 At appealL the 6ourt of Appeal in GRoebRaoinRaN 
veseabch Jnbl agreed thatL where parties had clearl, contracted for a speci’c set of dispute 
resolution procedures as preconditions for arbitrationL those preconditions must be ful’lled. 
khe 6ourt of Appeal conseyuentl, decided that parties had not substantiall, complied with 
the preconditions and the tribunal did not have 1urisdiction over the dispute.

9ther commonwealth 1urisdictions have taqen a different position. In the Wnited –ingdomL 
the Kigh 6ourt of xngland and &ales in velftNic nS Oiebba CenRe w OC DiRiRL1]63 found 
that partiesT failure to compl, with a mandator, three-month amicable settlement period 
rendered the tribunal without 1urisdiction. khe decision in this case was subseyuentl, 
aJrmed in mMA aRZ aRnoheb w muE aRZ nohebsL1]73 where the Kigh 6ourt of xngland and 
&ales found that the tribunal was best placed to determine the conseyuences of partiesT 
failure to compl, with a mandator, mediation procedure. khis favoured a ’nding that 
non-compliance was an issue of admissibilit, as this intention could not be frustrated b, 
a part,Ts refusal to mediate. •imilarl,L the Kong –ong 6ourt of Appeal in J w (1]83 found that 
the yuestion as to a part,Ts compliance with the multi-tier dispute resolution clause went to 
the matter of admissibilit, as the ob1ection was not that the substantive claim could never 
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be referred to arbitrationL but that the reference to arbitration was prematureL such that the 
ob1ection was directed at the claim and not the tribunal.

khe decisions in velftNic nS Oiebba CenRe w OC DiRiRL and J w ( cited the recent •ingapore 
cases of ddA aRZ nohebs w dAp aRZ aRnoheb alleaN )ddAC1]<3 and dTm aRZ aRnoheb w 
dTP aRZ aRnoheb )dTmC1],3 as indicative of the •ingaporean position that non-compliance 
with preconditions to arbitration relate to admissibilit, and not 1urisdiction. ddA and dTm 
eSpressl, endorsed /an PaulssonTs tribunal versus claim test1043 for distinguishing between 
ob1ections as to 1urisdiction and admissibilit, to ’nd that issues of res 1udicata and statutor, 
time are decisions in relation to admissibilit,L not 1urisdiction. &hile neither ddA and dTm 
relate to contractual preconditions to arbitrationL the 6ourt of Appeal in dTm commented 
in passing that ob1ections relating to compliance with preconditions to arbitration were 
similarl, matters of admissibilit,.10]3 Importantl,L neither ddA nor dTm made reference to 
GRoebRaoinRaN veseabch Jnbl. 

Oollowing these recent developments in other commonwealth 1urisdictionsL it remains to be 
seen whether GRoebRaoinRaN veseabch Jnbl will be sub1ect to challenge in the future.

Setting Aside Awards

Wnder •ingapore lawL the scope for 1udicial intervention in arbitration proceedings is narrowl, 
circumscribed. As observed in the •ingapore 6ourt of Appeal case of JAK aRZ aRnoheb w 
JAG aRZ aRnoheb alleaN )JAKCL1003 over the past 20 ,earsL onl, approSimatel, 20 per cent of 
applications to set aside arbitral awards have been allowedL1053 which attests to the •ingapore 
courtsT commitment to the principle of minimal curial intervention.

KoweverL in eSceptional casesL the •ingapore courts have eSercised their power to set aside 
arbitral awards. 9ne such case is JAKL where the 6ourt of Appeal partiall, set aside an arbitral 
award on the basis that the tribunal had decided on an issue that was not raised b, one 
part, until the ver, last momentL without giving the counterpart, an adeyuate opportunit, to 
respond.

In JAKX the respondent )ieL claimantC hadL in the arbitration proceedingsL sought liyuidated 
damages from the appellant for a dela, in the construction of a pol,cr,stalline silicon plant. 
After an eight-da, oral hearingL the appellant )ieL defendantC raised a previousl, unargued 
defence in their written closing submissions. ?espite ob1ections from the respondentL the 
tribunal allowed the defenceL substantiall, reducing the damages pa,able from the appellant 
to the respondent. 

khe respondent subseyuentl, applied to the •ingapore courts to set aside the tribunalTs 
decision to allow the defence while maintaining the rest of the award. In allowing the 
applicationL the 6ourt of Appeal held that the tribunal had eSceeded its 1urisdiction b, ruling 
on the defence in spite of the fact that the impugned defence did not feature an,where eScept 
in the appellantTs written closing submissions.10S3 khe 6ourt of Appeal held that it should 
have thus been :plain and obviousT to the tribunal thatL until thenL the respondent had no prior 
notice that it had to deal with the said defence and the defence could not possibl, have fallen 
within the scope of the partiesT submission to arbitration.1063 

khe 6ourt of Appeal also held that there was a breach of natural 1usticeL as the respondent 
had not been given a fair and reasonable opportunit, to respond to the impugned defence. 
&hile the appellant had raised some facts and evidence in relation to the defence during 
the arbitrationL given that the defence was not at issue in an, meaningful wa, during the 
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arbitrationL the respondent still could not be considered to have had reasonable notice that 
it was necessar, to engage with the said facts and evidence.1073 khis materiall, pre1udiced 
the respondentTs rights becauseL if the respondent had been given the opportunit, to lead 
further evidenceL test the appellantsT evidence and tender further legal submissionsL it could 
have reasonabl, made a difference to the tribunalTs determination.1083

khe case of PhneRi‘rR Poe CoZ aRZ nohebs w JnRwe‘ioH CoZ )PhneRi‘rRC10<3 involved an 
arbitrator who hadL earlier on in the arbitrationL dismissed the defendantTs application to 
amend its pleadings to introduce a new issue. KoweverL during an oral repl, hearing following 
the evidential hearingL the arbitrator unilaterall, considered that the said issue was to be 
determined as part of the arbitration and set a further hearing on the matter. khe plaintiff 
maintained thatL as the issue had not been pleadedL it was not part of the issues to be 
determined b, the arbitrator and refused to produce its witnesses at the further hearing. khe 
arbitrator subseyuentl, dismissed the plaintiffTs claim on the basis of its ’ndings on that 
issue.

In its 1udgmentL the 6ourt of Appeal held thatL while pleadings in arbitration proceedings are 
not determinative in the same wa, that the, might be in court litigationL10,3 the, are important 
for factual issues or for issues that are a miS of fact and law.1543 khis is becauseL for such 
issuesL a part, needs to be able to yuestion the evidence produced in support of the issueL 
as well as have the chance to itself introduce relevant rebuttal evidence. ko do thisL it is 
imperative for there to be clarit, and precision regarding what issue is being raised and what 
evidence will be relied on to support it ; pleadingsL in such situationsL would assume a more 
signi’cant role in determining whether a part, has been afforded natural 1ustice during the 
arbitration proceedings.15]3

Accordingl,L in PhneRi‘rRL the 6ourt of Appeal held that the arbitrator was not entitled 
to maqe a ’nding on the issue in yuestionL which was a matter of miSed fact and law. 
khis was because the issue had not been pleaded and no evidence on it had been led 
b, the defendants. khe plaintiff did not have an opportunit, to adeyuatel, respond to the 
defendantTs case because no case had ever been established.1503

It is clear from the above cases that the •ingapore courts are sensitive to the yuestion 
of whether the parties to arbitration proceedings have been afforded their right to a fair 
hearing and will not hesitate to intervene in cases where that right has been denied. &here 
possibleL howeverL the •ingapore courts have continued to taqe a pro-arbitration approach 
b, remitting the issue bacq to the arbitral tribunal for it to eliminate the grounds for setting 
aside. A recent eSample of this is J,g w J,I )J,gCL1553 where the •ingapore International 
6ommercial 6ourt dealt with an application to set aside an arbitral award on the basis of 
the tribunal having failed to consider issues submitted to it for determination iRSba leoioa 
under article ‘E)2C)aC)iiiC of the Uodel Baw. In his 1udgment in J,gL /erem, Bionel 6ooqe I/ 
agreed with the applicant that the tribunal had failed to deal with live issues between the 
partiesL which could have affected the applicantTs liabilit, or the yuantum of damages. In the 
circumstancesL 6ooqe I/ agreed that setting aside would be the prima facie remed,.15S3 

KoweverL as observed b, 6ooqe I/L under article ‘E)EC of the Uodel BawL when asqed to set 
aside an awardL the court ma, )where appropriate and so reyuested b, a part,C suspend the 
setting-aside proceedings for a time to give the tribunal an opportunit, to taqe such action 
as would eliminate the grounds for setting aside.1563 In this regardL 6ooqe I/ was of the view 
that the main yuestion in J,g was whether the original tribunal could approach the matterL 
which it failed to decideL in a balanced and open-minded wa,.1573
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khis yuestion was eventuall, answered in the aJrmative.1583 A few reasons were raised 
for this. OirstL 6ooqe I/ was persuaded b, the distinction of the tribunalL stating that he 
considered :that this kribunal should be capable of recognising its omissionT15<3 and would 
be capable of approaching the issues it had missed in an open-minded mannerL instead 
of simpl, aJrming its original decision. •econdL 6ooqe I/ found that setting aside the 
award would create more diJcultiesL in that a differentl, constituted tribunal would have to 
essentiall, rehear the entire matter instead of simpl, deciding on the discrete issues that 
had inadvertentl, been left out b, the original tribunal.15,3 In sumL given that the original 
tribunal was able to do 1ustice between the partiesL 6ooqe I/ considered that it was suJcient 
to suspend the setting-aside proceedings and remit the award to the original tribunal to 
eliminate the grounds for setting aside.

Stay Of Proceedings

A further case of particular interest to emerge from the •ingapore courts in the past ,ear was 
the 6ourt of AppealTs decision in The ’mawins ,nHnW )mawins ,nHnCL1S43 in which the •ingapore 
6ourt of Appeal set out the circumstances under which it would eSercise its discretion under 
section 4)2C of the IAA to impose conditions on a sta, of proceedings in favour of arbitration. 
In mawins ,nHnL the condition that the applicant sought to impose was a waiver of an accrued 
defence of time bar.

After surve,ing the relevant 1urisprudence on the matterL the 6ourt of Appeal was of the 
view that the eSercise of its discretion to impose a condition depended on the true nature 
of the condition soughtL in the conteSt of the relevant circumstances.1S]3 In this regardL the 
condition that the applicant sought to impose )ieL the waiver of the defence of time barC was 
marqedl, different from the usual administrative conditionsL such as imposing a timeline to 
commence arbitration. •uch conditions were essentiall, orders conseyuent upon the sta, 
order and sought to give effect to the arbitration agreement. khe, did not purport to decide 
an, substantive issueL which was rightl, reserved to arbitration. R, contrastL the yuestion of 
whether a part, is entitled to rel, on a time bar is t,picall, an issue that rightl, should be 
determined in arbitration. khe nature of the condition sought in mawins ,nHn wasL thereforeL 
signi’cant.1S03

khat saidL the 6ourt of Appeal clari’ed that it would not go so far as to suggest that all 
conditions sought that do not solel, facilitate or give effect to the arbitration agreement are 
necessaril, impermissibleL and regard will be had to all surrounding facts and circumstances. 
KoweverL conditions that do not merel, facilitate or seeq to give effect to the arbitration 
agreement will be sub1ect to a heightened level of scrutin, and the threshold for such 
conditions to be granted ma, be said to be considerabl, higher than that applicable for 
essentiall, administrative conditions.1S53

khe 6ourt of Appeal emphasised that the eSercise of its direction would largel, entail 
a consideration of whether the part, seeqing the sta, is able to put forward a proper 
1usti’cation for the imposition of the condition.1SS3 In determining whether such a 1usti’cation 
is establishedL the relevant court would have regard toD

G the reasons for the conditions being sought and whether those reasons could have 
been obviated b, the applicantTs own conductN

G whether the need for an, of the conditions was contributed to or caused b, the 
conduct of the respondentN and
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G the substantive effect on the parties of an, condition that the court ma, impose.1S63 

khe ’rst two considerations focus on the conduct of each part,L which should be assessed 
as a matter of sound commercial practice.1S73 A part, seeqing a condition would not be 
allowed to do so if the reasons for the condition being sought arose entirel, from its own 
conduct and the other part, did nothing to cause or contribute to the need for the sta, or 
the imposition of the condition.1S83 khe third consideration looqs at the substance of the 
condition sought. In this regardL the 6ourt of Appeal was of the view in mawins ,nHn that 
being asqed to deprive a part, of a substantive and accrued defence that ought properl, to 
be determined in arbitration )ieL a time barC was a ver, strong factor against the imposition of 
the condition.1S<3 Wltimatel,L appl,ing the above considerations to the facts of mawins ,nHnL 
the 6ourt of Appeal decided that it had no legal basis to impose the condition becauseL inter 
aliaL the applicant had qnown from the outset that there was an arbitration clause that would 
govern the dispute. ?espite thisL the applicant had sat on its hands for almost a ,earL taqing 
a risq that it could have been inferred to have elected to accept.1S,3

Enforcement

In terms of enforcementL recent 1urisprudence has continued to demonstrate the •ingapore 
courtsT commitment to facilitating the enforcement of arbitral awards whenever possible. 
In maoinRaN FiN2eNN uabcn mnb2aH AO kSnbyebNH )Rn2R as IHZbaNiSo AOj w ,elleN ExCO CoZ 
kSnbyebNH )Rn2R as Eab xaso CewiRLsonR OhiltfiNZiRL CoZj )mFuCL1643 the •ingapore 6ourt of 
Appeal dealt with a novel issue concerning a purported misnomer. Wnder section Q[ of the 
IAAL the •ingapore courts are empowered to enforce an award :in the same manner as a 
1udgment or an order to the same effectT and to enter a 1udgment against the debtor onl, 
:in terms of the awardT. khe process that is entailed in this regard has been described as 
:mechanicalT in nature in thatL when enforcing an awardL the court ma, onl, do so on terms 
that implement the award and the award can onl, be enforced against a losing part, in the 
arbitration.16]3

khe appellant in mFu sought to enforce an award that was issued not in its name but in the 
name of a compan, that no longer eSistedD A]• K,dralift. Oollowing two mergers as part 
of a corporate restructuring eSerciseL the appellantL a 7orwegian compan,L assumed all the 
assetsL rightsL obligations and liabilities of K,dralift.1603 &hen the respondent commenced 
an arbitration against K,draliftL the appellant appearedL defended the claim and succeeded 
in its counterclaim in arbitration. khe appellant did all this purporting to be K,dralift and it 
never disclosed the fact that the mergers had occurred or that K,dralift no longer eSisted.1653

In the initial proceedingsL the respondent had argued thatL because the award was rendered 
in favour of  K,rdralift  ; a different entit,  that  had ceased to eSist  even before the 
commencement of the arbitration ; the appellant should not be permitted to enforce the 
award. khe court agreed with the respondentL holding that the tribunal intended to and did 
issue the award in favour of K,dralift and not the appellant. Appl,ing section Q[ of the IAA 
and appl,ing the mechanical approach to enforcementL the court would not be enforcing 
the award in the same manner as a 1udgment to the same effect if it were to allow the 
enforcement application.16S3 OurtherL the court found that the use of K,dralift was not a mere 
misnomer because both parties had ob1ectivel, intended to use K,draliftTs name to refer onl, 
to K,dralift and not to the appellant. khusL the arbitration and the award were null from the 
outset. In an, eventL a misnomer could onl, be corrected b, taqing the appropriate steps in 
the arbitration and this had not been done.1663
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khe 6ourt of Appeal in mFu disagreedL holding that the 1udge had erred in not appreciating 
that the effect of the mergers under 7orwegian law is that the appellant isL for all intents 
and purposesL the same legal entit, as K,dralift.1673 khereforeL although K,dralift ceased 
to eSist as a separate entit, thereafterL its legal personalit, continued to survive and was 
subsumed b, that of the appellant1683 and the situation was that of a true misnomer. In 
the 6ourt of AppealTs viewL the power to enforce an arbitral award in a misnomer situation 
would not be inconsistent with the mechanical approach to enforcementL16<3 opining that the 
•ingapore courts generall, endeavour :to facilitate the enforcement of arbitral awardsT and 
an :undul, rigid approach towards enforcement would be antithetical to this aimT.16,3 krue 
slips and changes of name can thus be accommodated within the mechanical approach to 
enforcement.

In the conteSt of emergenc, arbitrationsL in 20Q2L the •ingapore courts amended the IAA 
to include :emergenc, arbitratorT within the de’nition of :arbitral tribunalT in section 2)QC. As 
a similar amendment was not made to the de’nition of :foreign awardsT in Part ‘L there 
was initiall, a yuer, as to the enforceabilit, of foreign emergenc, arbitration awards. khis 
yuestion was resolved in Jug w JuI )JugCL1743 in which the Kigh 6ourt of •ingapore ruled that 
emergenc, awards issued b, foreign tribunals fell within the de’nition of a :foreign awardT 
in 
section 2F and were thus enforceable under section 2[.17]3 9n the facts of JugL howeverL 
the emergenc, award was not enforced due to a breach of natural 1ustice in the process of 
obtaining the award. khe Kigh 6ourt found that the defendant in Jug had not been given the 
opportunit, to rebut a new case that the claimant had set out for the ’rst time in its closing 
submissions.

State Immunity

As the arbitration scene in •ingapore continues to matureL an increasing number of 
high-pro’le investor;state disputes have also been ad1udicated in the countr,. In Uarch 
2022L there was a novel ruling on the applicabilit, of section QE)2C of the •tate Immunit, Act 
Q[F[ to a leave order under section 2[ of the IAA to enforce an arbitral award in •ingapore 
against a foreign state. khe yuestion in JmY w JmV )JmYC1703 was as followsD where an award 
creditor is granted such leave to enforce an arbitral award in •ingapore against a foreign 
stateL how much time does the foreign state haveL following service of the leave order on itL 
to taqe the steps necessar, to challenge the orderY1753 •peci’call,L would section QE)2C of the 
•tate Immunit, Act Q[F[L which provides that an, :time for entering an appearance )whether 
prescribed b, (ules of 6ourt or otherwiseC shall begin to run ztwoV months after the date on 
which the writ or document is so receivedTL appl, to an application to set aside a leave orderY

In JmYL the plaintiff had obtained a leave order stating that the defendant state could appl, 
to set aside the order :within 2Q da,sT of service of the order. khe defendant state argued thatL 
once the leave order was served on the defendant in accordance with section QE)QC of the 
•tate Immunit, Act Q[F[L section QE)2C of the Act would then appl, to govern the time that 
the defendant had to appl, to set aside the leave order.17S3 khe plaintiffL on the other handL 
tooq the position that section QE)2C would not appl, to an application to set aside the leave 
order becauseL inter aliaL a state would not reyuire as much time to react to enforcement 
proceedings compared to fresh claims against itL since it would be aware of the disputes 
and arbitral proceedings giving rise to the arbitral awardL particularl, in instances where the 
state had activel, and full, participated in the underl,ing arbitration.1763
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khe Kigh  6ourt  of  •ingapore  disagreed with  the  plaintiffL  holding  that  a  purposive 
interpretation of section QE)QC of the •tate Immunit, Act Q[F[ shows that it does indeed 
appl, to the time that a defendant state has to set aside a leave order. In this regardL 
apart from the plain words of the ActL the Kigh 6ourt was also of the view thatL while the 
enforcement of an arbitral award ma, not taqe a respondent state b, surpriseL different 
considerations would come into pla, when a state is faced with the potential enforcement of 
the award in a particular 1urisdiction compared to the considerations at pla, in the underl,ing 
arbitral proceedings. khe Kigh 6ourt ’rml, disagreed that the defendant should be deprived 
of its entitlement to the additional time allowed under section QE)2C simpl, because it had 
participated in arbitration.1773 In the circumstances in JmYL the Kigh 6ourt held thatL where a 
leave order is served on a state and the leave order provides for a time limit for the state to 
challenge the enforcement of the orderL such a time limit would onl, begin to run two months 
after the date of service of the order.1783

Legislation

9n the legislative frontL the Parliament of •ingapore has passed the Begal Profession 
)AmendmentC Act 2022 )BPAACL which will permit law,ers and their clients to enter into 
conditional fee agreements )6OAsC for certain t,pes of contentious proceedings. 6OAs have 
traditionall, been disallowed in •ingapore due to concerns about champert, and con3icts 
of interest between law,ers and their clients. KoweverL following positive feedbacq during a 
public consultation in August 20Q[L17<3 6OAs will now be allowed forL inter aliaL domestic and 
international arbitration.17,3

khe BPAA de’nes a 6OA as an agreement between law,ers and their clients relating to the 
whole or an, part of the remuneration and costs in respect of contentious proceedingsL to 
be pa,able onl, in circumstances speci’ed in the agreement )egL the success of the clientTs 
claimC.1843 A 6OA ma, provide for an uplift feeL which is a fee that is pa,able in speci’ed 
circumstances that is higher than the costs that would otherwise be pa,able if there were 
no 6OA.18]3 KoweverL the 6OA must not provide for the remuneration or costs to be pa,able 
as a percentage or proportion of the amount of damages or other amounts awarded to the 
client in the proceedings ; in other wordsL agreements where the law,er is paid fees based 
on a percentage of the ’nancial bene’t awarded in a claim are still prohibited in •ingapore.

&ith the introduction of 6OAs for arbitrationL •ingapore 1oins international dispute resolution 
hubs ; such as BondonL Wnited –ingdomN 7ew 8orqL Wnited •tatesN and jenevaL •wit$erland ; 
that have long allowed such outcome-related fee structures. khis is a welcome development 
that cements •ingaporeTs position as a pre-eminent arbitration destination in Asia.

OF[FWEPYFmTU Dm TLF AUDA-PAKDHDK vFdDEm

China

6hina seems set on lifting its long-standing prohibition on ad hoc arbitrations. 9n ‘0 /ul, 
202QL the Uinistr, of /ustice issuedL for public consultationL the Arbitration Baw of the 
PeopleTs (epublic of 6hina )Amended ZersionC )?raft for 6ommentsCL1803 which sets out a 
basic frameworq of rules for ad hoc arbitrations. At presentL this legislation limits ad hoc 
arbitrations to disputes that have :foreign-related elementsTL which has been de’ned to mean 
disputes whereD

G at least one part, concerned is a foreign citi$enL legal person or organisation in a 
foreign 1urisdictionN
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G the habitual residence of at least one part, to the arbitration is outside the territor, of 
6hinaN

G the sub1ect matter is outside the territor, of 6hinaN or

G the legal facts that establishL change or eliminate the civil relations between the 
parties tooq place outside the territor, of 6hina.

Oor the purpose of determining whether a dispute has a foreign elementL Kong –ongL 
Uacau and kaiwanL which are politicall, considered part of 6hinaL shall be treated as foreign 
territories. khe proposed introduction of ad hoc arbitration in 6hina is liqel, to have a 
signi’cant impact on the growth of the 6hinese arbitration sceneL and is good news for 
arbitration practitioners and those looqing to arbitrate in 6hina.

Cambodia

Arbitral institutions in the Asia-Paci’c region have also revamped their rules to better address 
the needs of commercial parties. 9n 2“ Uarch 202QL the 7ational 6ommercial Arbitration 
6entre of 6ambodia )76A6C introduced new arbitration rules )the 202Q 76A6 (ulesC that 
incorporate a number of signi’cant amendmentsL including a new eSpedited procedure and 
provisions for the appointment of an emergenc, arbitrator.1853

khe eSpedited procedureL provided for under article [ of the 202Q 76A6 (ulesL is a 
cost-saving procedure for disputes involving small claims. Parties ma, ’le an application 
to implement the eSpedited procedure under three circumstancesD

G the sum of the dispute does not eSceed the amount of W•”‘ million representing the 
aggregate value of the claimL counterclaim and an, 
set-off defenceN

G the parties so agreeN or

G in cases of eSceptional urgenc,.

If the application is approvedL the 76A6Ts jeneral •ecretariat ma, shorten the time limit for 
the proceedings and the ’nal award shall be made within 2F0 calendar da,s of the date on 
which the tribunal is constituted.

OurtherL a part, that wishes to obtain emergenc, interim measures ma, ’le an application 
with the 76A6Ts jeneral •ecretariat for such measures to be issued b, an emergenc, 
arbitrator. khe costs of the application will have to be borne b, the applicantL and include 
application feesL emergenc, arbitrator fees and eSpenses for the proceedings. &ithin three 
da,s of receipt of the application and the applicantTs pa,ment of the application feesL 
the Appointment and Proceeding 6ommittee will appoint an emergenc, arbitrator. khe 
emergenc, arbitrator is to issue an interim order or award within Q5 da,s of the date of his or 
her appointmentL unless the 76A6Ts jeneral •ecretariat eStends the time limit in eSceptional 
circumstances.

Malaysia

In Uala,siaL khe Asian International Arbitration 6entre )AIA6C introduced new rules )the 202Q 
AIA6 (ulesC that tooq effect in Uala,sia on Q August 202Q.18S3 •imilar to the 202Q 76A6 
(ulesL the 202Q AIA6 (ules provide for a new fast-tracq procedure in three situationsD

G
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the amount of the dispute does not eSceed W•”500L000 for an international arbitration 
or 2 million ringgit for domestic arbitration partiesN

G the parties so agreeN or

G in cases of eSceptional urgenc,.

An arbitration under the fast-tracq procedure must be determined b, a sole arbitrator )unless 
otherwise agreed b, the partiesC and must proceed as a documents-onl, arbitration. •horter 
and stricter timelines are prescribed under the fast-tracq procedure and such timelines will 
supersede an, prescribed in the arbitration agreement. khe 202Q AIA6 (ules have also been 
consolidated with the W76Ik(AB Arbitration (ules 20Q‘L removing the need to read the two 
sets of arbitration rules together. khis consolidation aligns the AIA6Ts rules with international 
standardsL ensuring greater eJcienc, and a more user-friendl, structure.

India

Oinall,L in IndiaL the 202Q amendments to the Arbitration and 6onciliation Act Q[[4 )A6AC 
have caused some apprehension among arbitration practitioners.1863 9n Q0 Uarch 202QL 
the Parliament of India passed the Arbitration and 6onciliation )AmendmentC Act 202QL1873 
whichL among other thingsL empowers the Indian courts to :sta, the zenforcement of anV 
award unconditionall,T where the court is prima facie satis’ed that the arbitration agreement 
or underl,ing contract or the maqing of the award was induced or effected b, fraud or 
corruption. khere is understandable concern that this amendment ma, increase the risq 
of defendants maqing unmeritorious claims of fraud and dragging their cases into courtL 
undermining IndiaTs arbitration regime.

The Pbn.eco (ibeconbX mI mn4 &Bx aRZ 005X mIAG w D Ia)eey z ARb )Pbn.ecoC1883 concerned 
the Indian courtsT power to modif, arbitral awards. Oor conteStL before Pbn.ecoX several 
setting-aside applications before the Indian courts had resulted in a modi’cation or a 
concession to the losing side in arbitration. In regard to this phenomenonL the •upreme 6ourt 
of India in Pbn.eco clari’ed thatL while the A6A does not provide Indian courts with the power 
to modif, arbitral awardsL the •upreme 6ourt ma, maqe modi’cations to an award pursuant 
to its constitutional power to do :complete 1usticeT under article QE2 of the 6onstitution of 
India. Although this ruling is welcome in that it speci’es the precise source of the Indian 
courtsT discretionL the dismissal of the A6A is little comfort in the face of the •upreme 6ourtTs 
con’rmation of its broad discretionar, power under the 6onstitution of India. 

khat saidL the Indian courts have generall, taqen a decidedl, pro-arbitration approach in 
recent 1udgments. In PAOC MiRZ OnNfoinRs Pbiwaoe CiyioeZ w gx Pn2eb JnRwebsinR )PAOCCL18<3 
the •upreme 6ourt ruled that there was nothing in the A6A precluding Indian parties from 
arbitrating in a foreign seat. PAOC involved two Indian parties that had agreed to arbitrate a 
dispute in XurichL •wit$erland. At arbitrationL all the plaintiffTs claims were dismissedL and the 
defendant was awarded the costs of the arbitration along with interest thereon.

khe defendant applied for enforcement of the award as a foreign award under Part II of the 
A6A. In challenging the awardL the plaintiff arguedL inter aliaL thatD

G ’rstL the award should be treated as a domestic award because the dispute involved 
two Indian partiesN and

G
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secondL the designation of a foreign seat was contrar, to Indian public polic, as it 
would essentiall, allow parties to contract out of Indian law where it would otherwise 
appl,.

Accordingl,L the defendant argued that the arbitration and the resultant award in PAOC should 
be declared impermissible.18,3

khe •upreme 6ourt re1ected both arguments. OirstL it held thatL based on a proper reading 
of the applicable lawL the mere fact that both parties to the arbitration were Indian entities 
would not maqe an award given in a foreign-seated arbitration a domestic award. •uch an 
award would be considered a foreign award enforceable b, the Indian courts.1<43 •econdL the 
•upreme 6ourt held that the designation of a foreign seat for arbitration is not contrar, to 
Indian public polic,L asD

Sthere is no clear and undeniable harm caused to the public in permitting two 
Indian nationals to avail of a challenge procedure of a foreign count, zsicV whenL 
after a foreign award passes muster under that procedureL its enforcement 
can be resisted in India.

z“QV
T

In concluding that Indian parties ma, choose a foreign seat of arbitrationL the •upreme 6ourt 
also stressed the importance of freedom of contract and part, autonom,L opining that the 
latter is :the brooding and guiding spirit of arbitrationT.1<03

Oinall,L in Aya*nR4cny mu GRwesoyeRo InNZiRLs GRc w Efofbe veoaiN CoZL1<53 the •upreme 6ourt 
held that an India-seated award rendered b, an emergenc, arbitral tribunal appointed b, the 
•IA6 is enforceable. khe •upreme 6ourt was of the view that the term :arbitral tribunalT in 
section QF of the A6A )which provides for the enforcement of awards b, tribunals seated 
in IndiaC includes an emergenc, arbitrator andL thereforeL an, awards b, such an arbitrator 
could be deemed an order of the Indian courts and enforceable as such.

It is important to mentionL howeverL that while the award in this casewas issued b, a tribunal 
appointed b, the •IA6L the arbitration itself was seated in India. khereforeL it still remains to 
be seen whether awards rendered in foreign-seated emergenc, arbitration proceedings ma, 
be enforced in India. 7everthelessL this clear pronouncement of the law will aid in ensuring 
the protection of arbitral processes and is liqel, to strengthen the position of arbitration in 
India as the dispute resolution mechanism of choice.

KEmKWMUDEm

khe trend in the Asia-Paci’c region is one that generall, continues to converge in favour 
of arbitration. Alongside the growing number of arbitrations in the regionL governments 
and courts aliqe have taqen a ’rml, pro-arbitration approachL paving the wa, for increased 
adoption of arbitration as a means of dispute resolution. Arbitration institutions across the 
region have also re’ned their rules to better cater to commercial parties. &hile there have 
been some issues along the wa,L these are liqel, to be growing painsL and it is hoped that 
the arbitration scene will continue to go from strength to strength in the ,ears to come.
3The afohnbs 2nfNZ Ni)e on ohaR) OaRZi TfR Snb heb assisoaRce iR ohe lbelabaoinR nS ohis aboicNe4
33The iRSnbyaoinR cnRoaiReZ iR ohis chaloeb 2as accfbaoe as ao AlbiN 050A4

Endontes
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1]3 khe 202Q MUWB •urve, is available on Mueen Uar, Wniversit, of BondonTs website.
103 khe 2022 Mueen Uar, Wniversit, of Bondon and Pinsent Uasons xnerg, Arbitration •urve, 
is available on Mueen Uar, Wniversit, of BondonTs website. 
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1SS3 7avios –o,o at z‘0V.
1S63 7avios –o,o at z‘0V.
1S73 7avios –o,o at z‘QV.
1S83 7avios –o,o at z‘QV.
1S<3 7avios –o,o at z‘2V.
1S,3 7avios –o,o at z‘EV.
1643 z2022V •j6A 2E.
16]3 79Z at z2V.
1603 79Z at z‘V.
1653 79Z at z‘V.
16S3 79Z at zQF)aCV.
1663 79Z at zQF)bCV.
1673 79Z at z4V.
1683 79Z at z5‘V.
16<3 79Z at zF4V.
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16,3 79Z at z[5V.
1743 z2022V •jK6 2E[.
17]3 6Zj at z‘5V.
1703 z2022V •jK6 5‘.
1753 67U at zQV.
17S3 67U at zQ2V.
1763 67U at z‘QV.
1773 67U at z‘QV.
1783 67U at z52V.
17<3 khe paper on the 6OA public consultation is available on the •ingaporean Uinistr, of BawTs 
website.
17,3 khe second reading speech on the BPAA is available on the •ingaporean Uinistr, of BawTs 
website.
1843 •ection QQ5A of the BPAA de’nes a 6OA asD :an agreement relating to the whole or an, 
part of the remuneration and costs in respect of contentious proceedings )whether relating to 
proceedings in •ingapore or an, state or territor, outside •ingaporeC conducted b, a solicitorL 
a foreign law,er or a law practice entit,L which provides for the remuneration and costs or 
an, part of them to be pa,able onl, in speci’ed circumstancesL and ma, provide for an uplift 
fee.T
18]3 •ection QQ5A of the BPAA de’nes an uplift fee asD :the remuneration or costs which 
the agreement provides are pa,able in speci’ed circumstances which are higher than the 
remuneration or costs that would otherwise be pa,able if there were no conditional fee 
agreement.T
1803 8u XhengL :?raft Baw Potentiall, Bifts Prohibition on Ad Koc Arbitrations in 6hinaTL (a1ah 
H kann Asia Arbitration AsiaL Oebruar, 2022.
1853 Keng 6hha,L :xSpedited ProcedureL xmergenc, ArbitratorsD 7ew 76A6 (ules 202QTL (a1ah 
H kann Asia Arbitration AsiaL April 2022.
18S3 Kan Bi UengL :&hat 8ou 7eed to –now about the AIA6 Arbitration (ules 202QTL (a1ah H 
kann Asia Arbitration AsiaL Oebruar, 2022.
1863 Ashish ?holaqiaL –etan jaur and –austub 7arendranL :IndiaTs Arbitration And 6onciliation 
)AmendmentC ActL 202QD A &olf In •heepTs 6lothingYTL –luwer Arbitration RlogL 2‘ Ua, 202Q.
1873 khe Arbitration and 6onciliation )AmendmentC Act 202Q is available on the ja$ette of 
IndiaTs website.
1883 •BP )6C 7o. Q‘020]2020.
18<3 6ivil Appeal 7o. Q4EF of 202Q.
18,3 PA•B at zE.QV.
1<43 PA•B at zQ2V;zQ‘V.
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1<]3 PA•B at z5[V.
1<03 PA•B at z40V.
1<53 6ivil Appeal 7os. EE[2;EE[‘ of 202Q.
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