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IN SUMMARY

In the past year, US courts have issued a number of arbitration-friendy decisions. The District
of Columbia is the situs for a large number of investor-state disputes and the US court
decisions can have far-reaching ramifications.

DISCUSSION POINTS

+ The Supreme Court held that only a governmental or intergovernmental adjudicative
body constitutes a ‘foreign or international tribunal’ under section 1782 United States
Code

+ Federal courts lack subject-matter jurisdiction to confirm or vacate an award under
Chapter 1 of the Federal Arbitration Act per se

- In New York, evidence of intent to submit questions of arbitrability to arbitration may
be found in agreements reached during the proceeding

+ In Washington, DC, whether a foreign state that is a New York Convention signatory
can impliedly waive sovereign immunity under the FSIA by agreeing to arbitrate in
another signatory state has become somewhat muddled

- Florida is now in line with almost all federal circuits on arbitrators’ implied power to
decide arbitrability issues

REFERENCED IN THIS ARTICLE
« ZF Automotive US, Inc v Luxshare, Ltd
« AlixPartners LLP v The Fund for Protection of Investor Rights in Foreign States
- 28 USC section 1782(a)
+ Denise A Badgerow v Greg Walters et al
* Beijing Shougang Mining Inv Co v Mongolia
« Process and Indus Dev Ltd v Fed Republic of Nigeria

« Airbnb, Inc v Doe

US SUPREME COURT

US Supreme Court Reviews Whether Discovery May Be Obtained In The US For Use In
International Commercial Arbitration

The US Supreme Court granted certiorari in two cases — ZF Automotive US, Inc v Luxshare,
Ltd (ZF Auto)m and AlixPartners LLP v The Fund for Protection of Investor Rights in Foreign
States (AIixPartners)lz] - in late 2021 to address the scope of 28 USC section 1782(a)
(section 1782), and specifically, the issue of whether a private foreign commercial arbitration
constitutes a ‘proceeding in a foreign or international tribunal’ under section 1782.

On 13 June 2022, the Court issued its long awaited decision in ZF Automotive US, Inc
v Luxshare, Ltd,[3] holding that in the context, legislative history and purpose of section
1782 only a governmental or intergovernmental adjudicative body constitutes a ‘foreign or
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international tribunal’ under section 1782, and that neither a private, international commercial
arbitral tribunal nor an ad hoc arbitral tribunal constituted pursuant to a bilateral investment
treaty qualified.

Section 1782

As discussed in our article in last year's edition, section 1782 empowers a US federal district
court to order a person within its district to give testimony or provide evidence for use in
foreign dispute resolution proceedings. The key portion of section 1782 s as follows:

The district court of the district in which a person resides or is found may order
him to give his testimony or statement or to produce a document or other thing
for use in a proceeding in a foreign or international tribunal, including criminal
investigations conducted before formal accusation.

The issue that arises in many of these section 1782 cases — and addressed here — is whether
a private foreign arbitration constitutes a ‘proceeding in a foreign or international tribunal’
under that section.

Sixth Circuit Decision In ZF Auto

In ZF Auto, petitioner Luxshare sought discovery pursuant to section 1782 from ZF US and
two of its senior officers who resided in the district (collectively ZF Auto) in connection with
an arbitration proceeding that it intended to commence in Munich, Germany, by the end of
2021. ZF Auto sought to stay an order that had granted limited discovery, and Luxshare
moved to compel the discovery. The district court denied ZF Auto’s motion and granted
Luxshare's.

In denying the motion for a stay, the court analysed four factors that are determinative.
Two of those are instructive here. First, the district court considered whether ZF Auto was
likely to succeed on the merits of its claim. ZF cited, among other arguments, the Supreme
Court's grant of certiorari in Servotronics to address a circuit split over whether section 1782
encompasses private commercial tribunals. ZF Auto argued that if section 1782 did not
encompass private commercial tribunals, Luxshare would not be entitled to the discovery
that had been granted. The district court, however, made clear that ‘the current law in the
Sixth Circuit is that § 1782 discovery may be used for private commercial arbitrations™ and
further, that the ‘Supreme Court’s grant of certiorari in Servotronics does not change this
binding precedentfle] On appeal, the Sixth Circuit court agreed and denied ZF Auto’s motion
for a stay of the order compelling discovery. The Sixth Circuit also noted that the Supreme
Court had dismissed Servotronics by the time of its decision.”!

One of the other factors the district court considered is whether the public interest would be
served by the stay. Luxshare argued that a stay would frustrate the aims of section 1782,
which are to provide efficient assistance to participants in international arbitration and to
encourage similar assistance to our courts, and because discovery ‘supports the truth in
foreign actions® The district court agreed that the public interest ‘in truth and efficiency in
foreign actions and in encouraging mutual assistance between foreign tribunals’ weighed
against a stay and in favour of ordering the discovery.lg]

Second Circuit Decision In AlixPartners

AlixPartners involves an appeal of a US District Court for the Southern District of New York
decision granting an application for discovery pursuant to section 1782. The discovery was
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for use in an arbitration between an investor — The Fund for Protection of Investor Rights in
Foreign States, a Russian corporation, (the Fund) — and a foreign state (Lithuania). The Fund
initiated ad hoc arbitration in accordance with UNCITRAL rules, pursuant to the terms of a
bilateral treaty between Lithuania and the Russian Federation. The parties disputed whether
the arbitration between a foreign state and an investor constitutes a ‘proceeding in a foreign
or international tribunal’ under section 1782.

The Second Circuit held that the arbitration between Lithuania and the Fund, taking place
before an arbitral panel convened pursuant to the bilateral investment treaty to which
Lithuania is a party, ‘qualifies as a “foreign or international tribunal” under section 1782.-
1% The Second Circuit is one of the three circuits that does not consider a foreign private

commercial arbitration to qualify as a tribunal under section 178211

The Fund in AlixPartners commenced arbitration to challenge the expropriation of certain
shares of a private bank located in Lithuania (Snoras), which was nationalised by the central
bank of Lithuania and an individual (Freakley) appointed as administrator. Snoras was
declared bankrupt by a Lithuanian court. The Fund sought discovery from Freakley and
AlixPartners in the district where they could be found (SDNY) related to the expropriation
of Snoras " AlixPartners opposed the Fund's section 1782 application. Moreover, Lithuania
submitted a letter to the arbitration panel, asking the panel to order the Fund to withdraw
the section 1782 applioation.[13] The panel rejected Lithuania’s request, noting that Lithuania
would be able to contest any evidence that might be obtained via the section 1782 request
(if granted) in the arbitration "

In holding that the panel hearing the arbitration between the Fund and Lithuania qualifies
as a ‘foreign or international tribunal’ under section 1782, the Second Circuit distinguished
between a private commercial arbitration between private partieshs] and one between a
private party and a state, convened pursuant to a bilateral investment treaty to which
the state is a party. To reach this conclusion, the Second Circuit noted its finding in In
re Guo (Guo)["’] that the “foreign or international tribunal” inquiry does not turn on the
governmental origins of the entity in question;’[”] it then proceeded to analyse the issue
under the ‘functional approach’ and factors laid out in Guo, including: (1) the ‘degree of state
affiliation and functional independence possessed by the entity’; (2) the ‘degree to which a
state possesses the authority to intervene to alter the outcome of an arbitration after the
panel has rendered a decision’; (3) the 'nature of the jurisdiction possessed by the panel’; and
(4) the ‘ability of the parties to select their own arbitrators 1"® on balance, the court found
the factors weighed in favour of its holding.

The court also cited two additional ‘functional attributes’ that supported its finding that the
panel qualifies as a foreign or international tribunal under section 1782: first, Lithuania (in
its capacity as a foreign state) is a party to the arbitration; and second, ‘the importance of
bilateral investment treaties as tools of international relations’ supported a conclusion that
this arbitral panel constitutes a foreign or international tribunal " “That this arbitral panel
was assembled pursuant to this Treaty — as part of this effort to facilitate mutually beneficial
relations between Russia and Lithuania — signals that this arbitration differs from a private
commercial arbitration 2%

Supreme Court Decision

On 13 June, the Supreme Court unanimously held that section 1782 did not apply to a

commercial international arbitration or to an UNCITRAL investor—state arbitration. 2 Only a
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governmental or intergovernmental adjudicative body constitutes a ‘foreign or international

tribunal’ under section 1782. According to the Court, “foreign tribunal” more naturally refers

to a tribunal belonging to a foreign nation than to a tribunal that is simply located in a foreign

nation. And for a tribunal to belong to a foreign nation, the tribunal must possess sovereign
. . l22]

authority conferred by that nation.

The Court also looked to the statute’s history, finding that interpreting section 1782 to
reach only bodies exercising governmental authority is consistent with Congress's intent
to improve existing practices of providing judicial assistance between the United States
and foreign countries. In addition, the Court found that comity is fostered when federal
courts assist foreign and international governmental bodies, not when they help private
bodies decide private disputes abroad. Finally, the Court found that extending section 1782
to permit discovery in private international arbitration disputes would be at odds with the
Federal Arbitration Act (FAA), which governs domestic arbitration, because section 1782
permits much broader discovery than the FAA. In the Court’s view, if section 1782 applied to
international arbitration tribunals, parties to private foreign arbitrations would have access
to more extensive discovery than is available in domestic arbitration.

Accordingly, the Supreme Court concluded that the commercial German Arbitration Institute
(DIS) arbitral tribunal in ZF Auto did not qualify as a foreign or international tribunal under
section 1782 because no government is ‘involved in creating the DIS panel or prescribing its
procedures’.m]
Similarly, the Supreme Court found that the ad hoc investment treaty tribunal in AlixPartners
was not a governmental or intergovernmental tribunal that fell within the scope of section
1782. Under section 1782, the test is whether ‘the features [of the adjudicatory body] and
other evidence establish the intent of the relevant nations to imbue the body in question with
governmental authority’.ml But nothing in the relevant treaty showed ‘Russia and Lithuania's

intent that an ad hoc panel exercise governmental authority’.lzs]

Impact Of Supreme Court Decision

The Supreme Court’s ruling resolves a circuit split over the scope of section 1782, with the
US Courts of Appeals for the Second, Fifth and Seventh Circuits’ previous holdings that
‘foreign or international tribunal’ in section 1782 excludes foreign commercial arbitrations,
and the Fourth and Sixth Circuits’ holding that it does not. From now on, parties to foreign
private commercial arbitrations and investor—state arbitrations (similar to the ad hoc one in
AlixPartners) will not be able to seek discovery in US courts under section 1782.

The Supreme Court, however, reserved its position on certain ad hoc tribunals because

'sovereigns might imbue an ad hoc arbitration panel with official authority’ since
. o [26] .

governmental and intergovernmental bodies ‘may take many forms.*™ This carve-out may

allow for section 1782's use in some investor—state arbitrations.

Importantly, the Supreme Court’s decision in ZF Auto does not affect the availability of
section 7 of the FAA as a discovery tool in international arbitrations seated in the US. Under
section 7, the arbitrators ‘'may summon in writing any person to attend before them or any of
them as a witness and in a proper case to bring with him or them any book, record, document,
or paper which may be deemed material as evidence in the case’. Further, the federal district
court where the arbitral tribunal is seated may compel the person to comply with the order
of the arbitrators to appear before them and to provide documents that may be material to
the case. The ruling does protect entities and persons residing or found in the US, however,
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from being subject to US discovery for use in foreign, international arbitrations where they
are not a party.

Federal Jurisdiction Limited When Confirming Or Setting Aside Arbitration Awards

In Denise A Badgerow v Greg Walters, et al,ml the US Supreme Court held that federal courts

do not have subject-matter jurisdiction to confirm or vacate an arbitration award under
sections 9 and 10 of the US Federal Arbitration Act (FAA) when the only basis for jurisdiction
is that the underlying dispute involves a federal question. In so doing, the court eschewed
extending the ‘look through’ provision of section 4 of the FAA, which allows a court to look at
the subject matter of the underlying dispute when determining whether it has jurisdiction to
hear a motion to compel arbitration, or a motion to confirm or vacate an award. While this
case does have a greater impact in US domestic arbitration, it is one that still should be kept
in mind when pleading jurisdiction in a case seeking to confirm, vacate or avoid recognition
of an international arbitration award.

Background

Denise Badgerow, an associate financial advisor with a Louisiana financial service company,
initiated a Financial Industry Regulatory Authority (FINRA) arbitration against the three
principals of the corporation after her termination. Badgerow sought damages for tortious
interference of contract and for violation of Louisiana's whistleblower law. The FINRA panel
dismissed all of her claims with prejudice.

Badgerow then filed a petition in Louisiana state court to vacate the arbitration award. The
defendants removed the action to federal court, and Badgerow filed a motion to remand,
asserting that the federal court lacked subject-matter jurisdiction over the petition to vacate.
The district court held that it had subject-matter jurisdiction over the petition to vacate,
denied remand and denied vacatur of the FINRA arbitration award. The US Court of Appeals
for the Fifth Circuit affirmed, and Badgerow petitioned for a writ of certiorari before the
Supreme Court.

The ‘look Through’ Approach

The issue before the Supreme Court was whether the district court had jurisdiction over the
petition to confirm or vacate the FINRA arbitration award because the parties’ underlying
substantive dispute would have fallen within the federal court’s jurisdiction, or conversely,
whether the federal court was prohibited from looking through to the underlying dispute to
establish federal subject-matter jurisdiction over a petition to confirm or vacate an arbitration
award under sections 9 and 10 of the FAA.

The controversy arose because, in an earlier decision, Vaden v Discover Bank,m]the Supreme
Court approved the look-through approach in the context of FAA section 4 and held that, in
determining whether federal subject-matter jurisdiction exists for the purposes of a motion
to compel arbitration, a federal court may look through the petition to compel arbitration to
the underlying dispute between the parties. Vaden, though, is based on language unique to
section 4 of the FAA, which provides that it is proper to bring a motion to compel to any federal
district court that, ‘save for [the arbitration] agreement, would have jurisdiction [over] a suit
arising out of the controversy between the parties’. The Supreme Court found this language
allows district courts to look through the section 4 petition and base its jurisdiction on the
substance of the underlying dispute.
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In contrast, Badgerow considered sections 9 and 10 of the FAA. The Supreme Court noted
that these sections ‘contain none of the statutory language on which Vaden relied'. It declined
to ‘redline the FAA, importing section 4's consequential language into provisions containing
nothing like it and noted that ‘Congress could have replicated section 4's look-through
instruction in sections 9 and 10, or it ‘could have drafted a global look-through provision,
applying th[at] approach throughout the FAA. But Congress did neither’ The Supreme Court
felt prevented from ‘pulling the look-through jurisdiction out of thin air — from somehow
finding without textual support, that federal courts may use the method to resolve . . .
section 9 and 10 applications’. Absent an independent basis for federal court jurisdiction (eg,
diversity of citizenship), the court found there was no basis for federal court jurisdiction.

Impact Of Decision

Importantly, the court's decision in Badgerow does not apply in cases where the underlying
arbitration is subject to the Convention on the Recognition and Enforcement of Foreign
Arbitral Awards (the New York Convention) or the Inter-American Convention on International
Commercial Arbitration (the Panama Convention). The Conventions are incorporated into
federal statute,lzg] and independently establish a federal district court’s subject-matter
jurisdiction over petitions to confirm or vacate an award where the award falls under the
Conventions®? - namely foreign awards or awards rendered in the United States that have
an international component.m] In contrast, the FAA does not provide an independent basis
for federal subject-matter jurisdiction over petitions to confirm or vacate domestic arbitration
awards.

US COURT OF APPEALS FOR THE SECOND CIRCUIT

What Constitutes ‘clear And Unmistakable’ Evidence Of Agreement To Delegate Arbitrability In
ISDS

Issue Presented

In the US, courts and not arbitrators must decide whether a dispute is subject to arbitration
— questions of arbitrabilityml — unless there is clear and unmistakable evidence of the
parties’ intent to submit these questions to the arbitrators.®¥ n practice, this means that,
when presented with the issue, courts will generally conduct an independent determination
on gquestions of arbitrability. However, if the parties ‘clearly and unmistakably’[34] agreed to
submit issues of arbitrability to arbitration, then courts will not conduct an independent
review of the award but rather defer to the arbitrators’ determination on the issue. To be
clear, this does not affect the applicability of the doctrine of Kompetenz-Kompetenz in
arbitrations conducted in the US, under which, generally, arbitrators have authority to make
a determination on their own jurisdiction without waiting for a court to decide the issue.

In Beijing Shougang Mining Inv Co v Mongolia,[35] the court addressed whether Mongolia,

on the one hand, and the investors Beijing Shougang Mining Investment Company
Ltd, China Heilongjiang International Economic & Technical Cooperative Corporation and
Qinhuangdaoshi Qinlong International Industrial Company Ltd, on the other, ‘clearly and
unmistakably‘[36] agreed to submit questions of arbitrability to the arbitral tribunal either in
the treaty under which the investors brought the arbitration or during the dispute.

Background

The subject of the underlying arbitration was Mongolia's alleged expropriation of certain
investments made before 2006 in an iron-ore mine in Mongolia. The investors are
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state-owned and privates entities incorporated in the People’'s Republic of China. In 2010,
the investors initiated an ad hoc arbitration proceeding against Mongolia under the 1991
bilateral investment treaty (the Treaty) between Mongolia and the PRC. Article 8(3) of the
Treaty provides that: ‘If a dispute involving the amount of compensation for expropriation
cannot be settled within six months after resort to negotiations . . ., it may be submitted at
the request of either party to an ad hoc arbitral tribunal 7!

Shortly after the tribunal was constituted, a procedural hearing was held where the parties
agreed, among other things, that (1) the seat of the arbitration would be in New York; (2) the
arbitral tribunal had been properly constituted; and (3) the proceedings would be bifurcated
into two phases, where the first phase would cover jurisdiction and liability, and the second
phase would address damages, if necessary. The arbitration lasted seven years, and the
arbitral tribunal ultimately decided that it lacked subject-matter jurisdiction to decide the
investors’ claims, among other reasons, because article 8(3) of the Treaty only provided
the tribunal with authority to decide ‘a dispute involving the amount of compensation
for expropriation,’m] and not whether an expropriation had actually occurred. Because no
determination had yet been made that an expropriation occurred, the tribunal held that there
was no dispute involving the amount of compensation for such expropriation.

In 2017, the investors filed a petition in the US District Court for the Southern District of
New York seeking to set aside the arbitral award, claiming the arbitrators allegedly exceeded
their powers in construing the scope of the arbitral agreement. The district court declined to
conduct an independent review of the arbitral tribunal’s determination, but rather deferred to
the arbitrators’ determination on the issue. It also confirmed the award and dismissed the
investors' petition to vacate it.

The investors appealed.

Analysis

The US Court of Appeals for the Second Court affirmed the district court’s opinion.

First, it found that the deference provided to the arbitrators’ determination on whether the
dispute was subject to arbitration was correct because the parties clearly and unmistakably
agreed to submit issues of arbitrability to arbitration.

The Court of Appeals agreed with the district court that the Treaty itself did not contain clear
and unmistakable evidence of the delegation because the Treaty only provides arbitrators
authority to decide ‘a dispute involving the amount of compensation for expropriation.” This
language lacks a reference to the tribunal’s authority to decide arbitrability issues.

Instead, the Court of Appeals found ‘clear and unmistakable’ evidence of the delegation
in the ‘agreement reached by the parties at the outset of the arbitration’® Because the
parties agreed the arbitration would have a phase expressly covering jurisdiction, the parties
agreed to arbitrate the issue of arbitrability, ‘clearly and unmistakably’,l4°] Notably, the parties
reached this agreement after the jurisdictional issue was raised by the investors. By this
time, the parties were already disputing whether the Treaty limited the arbitrators’ authority
to ‘an assessment of the compensation due for an expropriation’[“] or rather authorised the
arbitrators to determine whether the expropriation had actually occurred.

As a result of this first determination, the Court of Appeals only reviewed the award with
deference. It found the arbitrators did not exceed their powers in construing the scope of the
authority of the arbitral tribunal, and dismissed the investors’ petition to vacate 2
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Impact Of The Decision

The Second Circuit clarified that evidence of intent to submit arbitrability issues to arbitration
may be found not only in the arbitration agreement, but also in agreements reached during
the arbitration. The decision also highlights that the analysis is similar in commercial or
investment disputes because both are based on agreements to arbitrate, wherever these
agreements may be found.

The court disregarded the fact that the investors did not personally negotiate the Treaty,
which was the primary source of the tribunal’s authority, especially because the parties
negotiated and agreed to the procedural order providing for an arbitration phase focused
on jurisdiction, and thus providing the arbitrators with such authority.

Finally, this case is consistent with Schneider v Kingdom of Thailand ¥ In Schneider, the
Court of Appeals found that ‘an investor and sovereign state had clearly and unmistakably
agreed to arbitrate questions of arbitrability'[44] because the parties executed terms of
reference delegating issues of arbitrability to the arbitral tribunal and because the applicable
treaty provided for the application of the UNCITRAL Arbitration Rules (which in turn delegate
arbitrability issues to the arbitrators).

US COURT OF APPEALS FOR THE DC CIRCUIT

Interplay Between The New York Convention And The Foreign Sovereign Immunities Act

Issue Presented

On 11 March 2022, the United States Court of Appeals for the District of Columbia
Circuit addressed the intersection between the New York Convention™® and the Foreign
Sovereign Immunities Act (FSIA)[46] in Process and Industrial Development Ltd v Federal
Republic ofNigeria.W] The opinion was issued in the long-running, cross-continental dispute
between Process and Industrial Developments Limited (P&ID), an engineering and project
management company owned by Irish nationals, and the Federal Republic of Nigeria and its
Ministry of Petroleum Resources (collectively, Nigeria).ml The case is notable both for what
the Court decided as for what it declined to decide.

At issue was the question of whether a foreign state can assert sovereign immunity under
the FSIA in a proceeding against it to enforce an international arbitration award subject to
the New York Convention. Specifically, the Court was asked to address whether the foreign
state waived immunity or whether the arbitration exception to the FSIA applied.

Background

In 2010, P&ID and Nigeria entered into a natural gas supply and processing agreement
containing an agreement to arbitrate disputes under the Nigerian Arbitration and Conciliation
Act, with the seat of the arbitration in London, England.[49] Alleging that Nigeria breached the
agreement, in 2012, P&ID initiated arbitration proceedings against Nigeria in London %

In 2015, the arbitral tribunal overseeing the dispute issued an award on liability in favour of

P&ID, finding that Nigeria breached the agreement.lsﬂ After the English courts refused to set

aside the award, in 2016, the Federal High Court of Nigeria issued an order setting aside the
[52]

award.

Notwithstanding, the following year, the arbitral tribunal determined that the Nigerian court
lacked jurisdiction to set aside the award and issued an award on damages against Nigeria
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exceeding USS10 billion, including interest.®¥ In 2019, the English High Court of Justice

concluded that the award was enforceable.® Although a trial is scheduled before the High

Court as to whether the award should be set aside for fraud and corruption, to date, no
. . [55]

English court has set aside the award.

Across the Atlantic, in 2018, P&ID petitioned the United States District Court for the District of
Columbia to confirm the arbitration award and reduce it to a judgment pursuant to the New
York Convention, as codified at 9 USC § 201 et seq.[56] Nigeria, in turn, argued that it was
immune from suit under the FSIA.®” P&ID countered that the district court had jurisdiction
under the waiver exception and arbitration exception to FSIA immunity.lsa]

The district court concluded that it had subject-matter jurisdiction because Nigeria's
sovereign immunity had been abrogated by the FSIA's waiver exception.lsg] Specifically, it
found that Nigeria ‘impliedly waived its sovereign immunity to the confirmation action by
becoming a party to the New York Convention and agreeing to arbitrate its dispute with
P&ID in a Convention state' ¥ The district court, however, declined to address the arbitration
exception under the FSIA and whether the exception even applied after the Nigerian High
Court had set aside the liability award [

On appeal, the Court declined to address the waiver exception and instead found that
Nigeria's sovereign immunity had been abrogated under the FSIA's arbitration exception.

Analysis

The FSIA provides the exclusive basis for obtaining jurisdiction over a foreign state in a civil
. . [62] : . :

court proceeding before a United States court.” "~ Foreign states are presumptively immune

from the jurisdiction of the United States courts unless an exception exists under the Fsialedl

The questions for the Court to decide were whether Nigeria was immune from the jurisdiction

of the district court under the arbitration exception[64] and the waiver exceptionlss] of the
[66]

FSIA.

The Arbitration Exception

The FSIA's arbitration exception provides, in pertinent part:

A foreign state shall not be immune from the jurisdiction of the courts of the
United States in any case . . . in which the action is brought . . . to confirm an
award made pursuant to . . . an agreement to arbitrate, if . . . the agreement or
award is or may be governed by a treaty or other international agreement[ ir]
. L . 67
force . .. calling for the recognition and enforcement of arbitral awards . . ..

Nigeria argued that the arbitration exception did not apply because the Nigerian High Court
had set aside the liability award, and therefore, there was no award to confirm 1¢®! Although
the district court declined to address the arbitration exception, on appeal, the Court found
that the application of the exception was ‘straightforward, as all of the jurisdictional facts
required by the statute exist’ [ Specifically, the Court found that an arbitration agreement
existed, and that there was also an arbitration award and a treaty governing the award
Moreover, the New York Convention ‘is exactly the sort of treaty Congress intended to include
in the arbitration exception’.[m
The Court flatly rejected Nigeria's argument that the arbitration exception did not apply
because the Federal High Court of Nigeria had set aside the liability award." This, the Court

explained, was a merits question.m’] Accordingly, while Nigeria was not foreclosed from
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challenging the ‘validity or enforceability’ of the liability award on the merits, the legitimacy
. T o [74]
of the award had no bearing on the jurisdictional inquiry.

The Waiver Exception

The FSIA's waiver exception provides that a foreign state is not immune from the jurisdiction
of the courts of the United States where ‘the foreign state has waived its immunity either
explicitly or by implication, notwithstanding any withdrawal of the waiver which the foreign
state may purport to effect except in accordance with the terms of the waiver' 7
In finding that Nigeria’s sovereign immunity had been abrogated by the waiver
exception, the district court followed the Second Circuit’s leading case on the subject.-
L7l Specifically, because there was no settled law within the District of Columbia Circuit,
the district court relied on Seetransport Viking Trader Schiffarhtsgesellschaft MBH &
Co, Kommanditgessellschaft v Navinmpex Centrala Navala”"and found that Nigeria had
impliedly waived its immunity under the FSIA because it agreed to an arbitration clause
providing for arbitration in England — the United Kingdom is a New York Convention
signatory — and Nigeria was itself a signatory to the Convention, and therefore, ‘must have
contemplated enforcement actions in other signatory states 78 Moreover, although the
District of Columbia Circuit had not adopted Seetransport's waiver rule, the district court
noted that the former had ‘opined in dicta that Seetransport's reasoning is ‘correct’?!

On appeal, the Court acknowledged that it had favourably cited Seetransport and its
reasoning in dicta, but it clarified that the decision had not been formally adopted
and declined to address the district court’s application and interpretation of the waiver
exoeption.lao] Specifically, the Court explained that the United States submitted an amicus
curiae brief stating that the interpretation of the waiver exception ‘may have implications for
the treatment of the United States in foreign courts and for [its] relations with foreign states’
and due to these ‘significant policy concerns and the ready application of the arbitration
exception, it declined to wade into the murky waters of the waiver exceptionﬂlsﬂ

Impact Of Decision

The answer to the question of whether a foreign state — that is also a signatory to the
New York Convention — can impliedly waive sovereign immunity under the FSIA by agreeing
to arbitrate in a state that is also a signatory to the Convention has become somewhat
muddled. However, under this scenario, regardless of whether the final arbitration award
has been set aside, the foreign states’ sovereign immunity will likely be found to have been
abrogated under the FSIA’s arbitration exception.

FLORIDA SUPREME COURT

Adopting Arbitration Rules Empowering Arbitrators To Decide Arbitrability Constitutes ‘clear
And Unmistakable’ Evidence Of Agreement To Delegate

Issue Presented

In Airbnb, Inc v Doe,lsz] the Florida Supreme Court on 31 March 2022, found that the

incorporation by reference of the American Arbitration Association (AAA) arbitration rules in
Airbnb’s Terms of Service constitutes clear and unmistakable evidence of the parties’ intent
to delegate questions of arbitrability away from the court and to the arbitrator.

Under First Options of Chicago, Inc v Kaplan,[83] the US Supreme Court held that courts — and
not arbitrators — must decide questions of arbitrability unless there is clear and unmistakable
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evidence of the parties’ intent to submit questions of arbitrability to the arbitrators. Following
First Options, eleven of the twelve federal circuit courts of appeal have found that the
incorporation by reference of arbitration rules into an agreement to arbitrate evidences the
parties’ clear and unmistakable intent to have the arbitrators, and not the courts, determine
arbitrability.

Background

In 2016, a couple from Texas (John Doe, et al) rented a condominium unit in Florida using
Airbnb. The unit was owned by Wayne Natt, who, according to the Does, secretly recorded the
Does’ entire stay in his unit. The Does sued both Natt and Airbnb in tort, claiming intrusion
and loss of consortium. Airbnb moved to compel arbitration, arguing that under Airbnb'’s
terms of service, the Does and Airbnb agreed to arbitrate any disputes arising from the rental
under the AAA rules, which delegate issues of arbitrability to the arbitrator. Airbnb argued
this reference provides clear and unmistakable evidence of the parties’ intent to delegate
questions of arbitrability away from the court and to the arbitrator. Among other things, the
Does argued that the mere incorporation by reference of AAA rules into Airbnb’s terms and
conditions did not evidence delegation of the question of arbitrability to the arbitrator.

The trial court sided with Airbnb, but the Florida Second District Court of Appeal reversed.-
B4 1 5 21 decision, the Second District found that ‘the clickwrap agreement’s arbitration
provision and the AAA rule it references that addresses an arbitrator’s authority to decide
arbitrability did not, in themselves, arise to clear and unmistakable evidence that the parties
intended to remove the court’s presumed authority to decide such questions’.lss] Because
Florida's Third and Fifth District Courts of Appeal had reached the opposite conclusion on

the question of arbitrability, the Florida Supreme Court accepted jurisdiction over the appeal.

Analysis

On 31 March 2022, the Florida Supreme Court quashed the Second District's opinion and
held that incorporating by reference arbitration rules that empower arbitrators to decide
arbitrability amounts to clear and unmistakable evidence of the parties’ intent to remove
such authority from the court and delegate it, exclusively, to the arbitrators.

In reaching its decision, the Court sought to prevent Florida from becoming an outlier,
because all of the US federal circuit courts of appeal to consider the issue have consistently
‘agreed that incorporation by reference of arbitral rules into an agreement that expressly
empower an arbitrator to resolve questions of arbitrability clearly and unmistakably
evidences the parties’ intent to empower an arbitrator to resolve questions of arbitrability’.[%]
The Court made no mention that its decision is at odds with the Restatement of the US Law of
International Commercial and Investor-State Arbitration. Professor George A Bermann, chief
reporter of the Restatement, filed an Amicus Brief in support of the Does, addressing, among
other things, how ‘after lengthy deliberations, the [American Law Institute] membership in
May 2019 unanimously endorsed the view that the presence of competence-competence
language in incorporated rules of procedure fails to meet the First Options test’ 1&7]

The Miami International Arbitration Society (MIAS), on the other hand, filed an amicus brief
in support of Airbnb. MIAS requested ‘the Court reverse the Second District Court of Appeal
and hold — in line with virtually every court that has addressed this issue — that adopting
arbitration rules that empower the arbitrator to decide his or her own jurisdiction constitutes
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‘clear and unmistakable” evidence that the parties agreed to arbitrate arbitrability’, as the
Court ultimately did e8!

Impact Of The Decision

This decision shows how important it is for parties to pay careful attention to the language of
their arbitration agreements to ensure they reflect the true intent of the parties and to avoid
issues by specifying key points in the agreements.
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